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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JACOB PHILIPR,
Plaintiff,
ECF CASE
V.
MEMORANDUM OPINION &
DEUTSCHE BANK NATIONAL TRUST CO, ORDER
Defendant. 11 Civ. 896QPGG)

PAUL G. GARDEPHE, U.S.D.J.:

Plaintiff Jacob Philidiled this action on September 22, 2011he Supreme
Court of the State of New York, New York County. (Dkt No. 1, Notice of Removal, Ex. A
(Cmplt.)) On December,72011,Defendant Deutschigank National Trust Company removed
thisaction to federal coudn the basis of diversity of citizenship. (Notice of Remoy&ig10;
see28 U.S.C. § 1441(a) and fblPhilip now moves to remand this action to state ¢@rguing
thatDeutscheBankdid not file its notice ofemovalwithin the thirty day period prescribea 28
U.S.C. § 1446(b) For the reasonstated belowPaintiff smotion to emandwill be denied

BACKGROUND

The Complaint alleges that Philgustained severe burimsafire at 17150 107th
Avenue in Jamaica, New Yodn March 26, 2011. (Notice of Removek. A (Cmplt) 11 3, 5
Defendant DeutschBank—as trustee fothe Securitized Asset Backed Receivables LLC Trust
2006-WM3 — ownspperatesmanages, and controls this propertig. { 2) The Compaint
allegegshat Defendantfailed to keep th¢] premises in agasonably safe conditioahd that a
“fire resulted due to negligence and New York State and New York City Bgildode

Violations.” (d. 1 3-4)
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(d. 11 5)

Philip alleges the following injuries and damages

[Plaintifff became and still is, and for a long time, will be sick, sore, lame,
bruised, injured, disabled and wounded in and about the various parts of his
head, neck, body, limbs, and suffers severe and extreme emotional shock,
anguish and psychic injuries and the Plaintiff was otherwise injured and upon
information and belief said injuries are permanent; that by reason of the
foregoing the Plaintiff was obligated to and did necessarily employ niedica

aid, hospital services, medicinal and medical supplies and in an attempt to cure
the aforesaid injuries and has been prevented from performing his usual duties
and will be so prevented for a long period of time.

In accordance witRRule 3017(c) of the New York Civil Practice Law and Rules —

which bars a personal injury plaintiff from makiagpecific monetary demaitda complaint-

the Complaint contagonly ageneral statemegbncerningPlaintiff’s injuries and damages and

does not contain aad damnunclause alleging a specific amount of dges SeeN.Y.

C.P.L.R. § 301{)." TheComplaint statesnly thatPlaintiff “has been damaged in [sfim

greater than the monetary jurisdiction of all lower Courts in the State of ekv’Y(Notice of

Removal, Ex. ACmplt) § 6)

IN.Y. C.P.L.R. § 301(t) states

... In-an action to recover damages for personal injuries or wrongful death, the
complaint, counterclaim, cros$aim, interpleadecomplaint, and thirgharty
complaint shall contain a prayer for general relief but shall not state thenamo
of damages to which the pleader deems himself entitfétle action is

brought in the supreme court, the pleading shall also state whether or not the
amount of damages sought exceeds the jurisdictional limits of all lower courts
which would otherwise have jurisdiction. Provided, however, that a party
against whom an action to recover damages for personal injuries or wrongful
death is brought, ay at any time request a supplemental demand setting forth
the total damages to which the pleader deems himself entAlsdpplemental
demand shall be provided by the party bringing the action within fifteen days
of the request. In the event the supplemental demand is not served within
fifteen days, the court, on motion, may order that it be served. . . .
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The Notice of Removal asserts tirdaintiff mailedDefendant Verified Bill of
Particularson November 8, 2011. (Notice of Removal, § 11 BrdD) The Veified Bill of
Particulars states that Plaintiff seek@anages in the amount of $100 milliomNofice of
Removaly 11, Ex. D (Bill of Particlars) 1 19 On December 8, 201Defendant filed a Notice
of Removal, stating that the action “originally could have been filed in this Court puteuit
U.S.C. § 1441(a) and (b)."Nptice of Removalf 8 Plaintiff then filed the instant motion to
remand.

DISCUSSION

Philip argues that this caseustbe remanded because DeutsBlamk’s rotice of
removal wasuntimely under 28 U.S.C. § 1446(b), which requires thatiaae ofremoval be
filed within thirty days of eceipt of thenitial pleading. (MulherAff. 9 4-5)

l. APPLICABLE LAW

“Generally, a defendant in an action pending in state court may remove that case
to federal court only if it could have originally been commenced in federal court ontbghe

basis of federal question jurisdiction or diversity jurisdictioAtidi of Smithtown, Inc. v.

Volkswagen of America, Inc2009 WL 385541, at *3 (E.D.N.Y. 20pgiting Citibank, N.A. v.

Swiatkoskj 395 F.Supp.2d 5, 8 (E.D.N.Y. 2006)ting 28 U.S .C. § 1441(&n a motion to
remand, the party seeking removal bears the burden of establishing to a ‘reasuizdidity’

that removal is proper.”_Anwar v. Fairfield Greenwich | &6 F. Supp. 2d 285, 292 (S.D.N.Y.

2009). “Any doubts regarding the propriety of removal are resolved in favor of remand, and

‘federal courts construe the removal statute narrowlid.”(quoting_Lupo v. Human Affairs

Int'l, Inc., 28 F.3d 269, 274 (2d Cir. 1994)).
It is axiomadic that federal courts only have diversity jurisdiction when there is

complete diversity between the partiethat is, when all plaintiffs are citizens of different states
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from all defendantsSee28 U.S.C. § 13324.incoln Property Co. v. Roch&46 U.S. 81, 88

(2005) Advani Enters., Inc. v. Underwriters at Lloydi40 F.3d 157, 160 (2d Cir. 199&)

other words, if any plaintiff shares citizenship of the same state as fmgldet, complete
diversity does not exist and diversity jurisdiction is lackibgversity jurisdiction is determined

at the time of removalSeeGrupo Dataflux v. Atlas Global Go, L.P, 541 U.S. 567, 570-71

(2004) United Food & Commercial Workers Union, Local 91 enterMark Properties

Meriden Square, Inc30 F.3d 298, 30@d Cir. 1994).

The exercise odliversity jurisdictionalso requires thahe amount in controversy
exceed $75,000See28 U.S.C. § 1332(a) The party seeking removédhas the burden of
proving that it appears to a reasonable probability that the claim is in exdbesstiutory

jurisdictional amount.” _Mehlenbacher v. Arzo Nobel Salt, 2.6 F.3d 291, 296 (2d Cir.

2000)(quotingCenterMark Properties Meriden Square, |86. F.3dat 301). The “general

federal rule has longden to decide what the amount in controversy is from the complaint itself,
unless it appears or is in some way shown that the amountistétedcomplaint is not claimed

‘in good faith.” Mopaz Diamonds, Inc. v. Institute of London Underwrit&22 F.Supp. 1053,

1055 (S.D.N.Y. 1993)dfting Horton v. Liberty Mutual Ins. Cp367 U.S. 348, 353(1961)

28 U.S.C. § 1446(b) — which sets forth the procedure for removal — provides that
a rotice ofremoval must be filed “within thirty days after the receipt by the defendantgthro
service or otherwise, of a copy of the initial pleading setting forth the clairelfef upon which
such action or proceeding is base@8 U.S.C. § 1446(b). The Court of Appealdas
interpreted the termnitial pleadingin the statte to mean any pleadirgontaining sufficient
information to enable the defendant to intelligently ascertain the basis for learaaot

necessarily the complaihtMoltner v. Starbucks Coffee CdNo. 08 civ. 9257(LAP), 2009/L
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510879, at *1 (S.D.N.Y. Feb. 27, 2008jf'd, 624 F.3d 34 (2d Cir. 2010) (citing Whitaker v.

Am. Telecasting, In¢261 F.3d 196, 198 (2d Cir. 200.1)

“In cases where removal is based upon diversity, the facts required to support the
removal petition include the amount in controversy and the address of each @énitaker,
261 F.3d at 198 “Accordingly, whencomplain{— as here-] alleges no amount in controversy,
a defendant need notegs as to whether tiRaintiff’ s claim reaches the $75,000 threshold for
.. .diversity jurisdictionpurposes, and may waitfite a notice of removal until the Plaintiff
provides specific information about the amount in controverMoltner, 2009 WL 510879at

*1 (citing Pinson v. Knoll, Ing.07 Civ. 1739, 2007 WL 1771554, at *3, n. 3 (S.D.N.Y. June 18,

2007) seealsoGourgue v. Red Lobster Restaurdit-3072(DGT), 2008 WL 822129, at *3

(S.D.N.Y. Mar. 26, 2008 ‘[A]scertained’ as used isection 1446(bjneans a statement that
should not be ambiguous or one which requires an extensive investigation to determine the

truth.”) (quoting Soto v. Apple Towind 11 F.Supp.2d 222, 226 (E.D.N.Y. 2000%tated

differently, “the removal clock de&s not start to run until the plaintiff serves the defendant with a
paper that explicitly specifies the amount of monetary damages solpitrier, 624 F.3d at
38.

. ANALYSIS

There is no dispute that the elements necessary for the exercise of diversity
jurisdiction are present. hEre is completely diversity between the partiekilip is a citizen of
New Yorkwhile theDefendatis principal place of businessin California (Notice of
Removal, 11 9-1Geealso28 U.S.C. § 1332(c)(1). Moreovétiantiff’s bill of particulars
makes clear that the amount in controversy is $100 millMaolkern Aff., Ex. D @Bill of

Particulary § 19)
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Plaintiff argues that this action musinethelesbe remandedecause the notice
of removalwasuntimely. Because th€omplaint esnotdisclose that Plaintiff iseeking more
than $75,000 in damages, th of particulars is the relevandiocument for determining the

timeliness of Defendant’s removal petitiolloltner, 624 F.3d at 38.

The partieslisputewhenDefendant received thall of particulars. Plaintiff
assertgshatDefendant received th®ll of particulars on October 25, 2011, while Defendant
claims that it did not receiv@ebill of particulars until November 8, 201Because the notice
of removal was ndiled until December 8, 2011he notice is timely only if the bill of
particulars was received by Defendantor afte™November 8, 2011.
Defense counsdlas submitted an affirmation stating that the bilpaiticulars
was sent to his firm inmeenvelope post-marked November 8, 20@Hinn Aff. J 8) Attached as
an exhibit to defense counsediffirmationis a copy of thenvelope -addressed to defense
counsel with the return address tdhiRtiff's counsel- bearing the Neember 8, 2011 postmria
(Finn Aff., Ex. A)
Plaintiff's counsel asserts in his affirmation thete'bil| of particularswas served
on the Defendant on October 25, 2011.” (Mulhern Aff.  7) Plaintiff's counsel further nates tha
the bill of particularsis dated October 25, 2011, and is accompanied by a cover letter also dated
October 25, 2011 (MulhernAft. § 7; Ex. D) Absent from Plaintiff's submission, however, is
any corroboration for Plaintiff's counsel’s assertion that the bill of pdatis wasactually
mailedto Defendanbn October 25, 2011. There is, for example, no affirmation from someone
with personal knowledge attesting to the fact that the bill of particulars was noabedendant

on October 25, 2011.



Despite having an opportunity to respond to defense counsel’s assertions
regarding the date of service, Plaintiff has chosen not to do so.” (Dkt. No. 6) See Lynch v.
Waldron, 05 Civ. 1162453 (GEL), 2005 WL 1162453, at *2 (S.D.N.Y. May 17, 2005) (crediting
sworn statement and documentary evidence of service over unsworn statement, and noting
defendant’s failure to reply).

Under these circumstances, the Court accepts Defendant’s assertion that the bill of
particulars was not received by Defendant until November 8, 2012. Given that the notice of
removal was filed on December 8, 2012 (Dkt. No. 1), Defendant has met its burden to show thaf
the notice of removal was filed within 30 days of receiving a document that “explicitly
specifie[d] the amount of monetary damages sought.” Moltner, 624 F.3d at 38. Accordingly,
removal was timely under 28 U.S.C. § 1446(b).

CONCLUSION

For the reasons stated above, Plaintiff’s motion to remand is denied. The Clerk of
the Court is directed to terminate the motion (Dkt No. 7).

Dated: New York, New York
June 19, 2012
SO ORDERED.

A
Paul G. Gardephe
United States District Judge

> In a February 25, 2012 letter, Plaintiff’s counsel informed the Court that he would not file a
reply. (Feb. 25,2012 Mulhern Ltr.)
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