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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
ANTHONY LINDSEY, :

: OPINION AND ORDER
Plaintiff, :

: 1XCV.9102(ER)

- against :
DETECTIVE SEAN BUTLER DETECTIVE RICHARD :
WERNER, RAYMOND KELLY, Commissioner of the :
N.Y.P.D., and CITY OF NEW YORK, :
Defendants. :
________________________________________________________________________ X

Ramos, D.J.:

Pro seplaintiff Anthony Lindsey (“Plaintiff” or “Lindsey”) brings this suit pursuant to 42
U.S.C. § 1983. Lindsey alleges that on December 16, Z3i8¢ctive Sean ButleDetective
Richard Wernet,Commissioner Raymond Kelly, and the City of New York (collectively,
“Defendants”yviolated his constitutional rights during p@stest questioning at tidew York
Police Department’s (“NYPD"Manhattan Robbery Squad BuildidgPlaintiff claims thathis
rights under the First, Fourth, Eighth, and Fourteenth Amendments were violateceie¥ &>
officers forcibly shaved his facial hawhich he is required to maintain in keeping with his
Muslim faith. Pending before the Court is Defendants’ motion to dismiss the Achende
Complaint (“Am. Compl.”). Doc. 41. For the reasons set forth belmferdants’ motion to

dismiss is GRANED in part andENIED in part.

! Detective Werner has yet to be served.

2The Court is aware of the existence of the NYPD’s Manhattan Robbery Squélubfamiliar with the
Manhattan Robbery Squad Building.
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|.  Background?®
a. Factual Background

Plaintiff, a practicingBlack SunniMuslim, was arrested on Dember 16, 2008, by
DetectiveSean Butler (Detective Butler) and Detective Richard Werner (“Detective Werjer”
of the NYPD Am. Compl. 11 8, 10Plaintiff was transported to the NYPD’s SuPrecinct
before being transferred to the Manhattan Robbery Squad Builaing.11.

At a certain point during several hours of questionindeEiesesButler and Werner
arranged for a police lineupd. § 29. When the “fillers” arrived for the lineup, the detectives
realized that they were all “clean shaven aade were similar to Plaintiff.ld. Because the
detectives “could not place [Plaintiff] in the Ing where Plaintiff was [the] only one with facial
hair,” they asked Lindsey “if he would forfeit his religious rights and alloewnt to shave his
face.” Id. Plaintiff objected, “NO!” Id. Lindsey also requested counskl.

Later in the questioning, Lindsey asked Detective Butler if he could use tiredrat
Id. Three or four unidentifiedfficers allegedly reacuffed Lindsey upon his exiting the
bathroom and forcefully knocked him to the floor while Detectivenwetforcibly shaved
Plaintiff['s] facial hair.” Id. Despite Plaintiff's objections and request to contact counsel,
Detective Butler commanded that Lindsey be shavedy 12. Specifically, according to
Plaintiff, “Detective Sean Butler gave the Order to Detectivén&id Werner to shave

plaintiff[’'s] facial hair which was then done.” PI. Opfem. L. 1.

3 For purposes dhe instant motionthe Court assumes the allegationRlainiff's Amended Complaint and
opposition to the motion to dismiss be true and relies exclusively on the information contdineitin See
Walker v. Schult717 F.3d 119, 122 n.1 (2d Cir. 2013) (instructing that a “district courdidgca motion to digiss
may consider factual allegations made y@separty in his papers opposing the motion.”).
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In addition to being forcibly shaveR]aintiff suffered “various injuries” as a result of
Defendants’ conduct, including a mild concussion from being slammed on the floor and lowe
back pain. Am. Compl. § 2DDetective Butler denied Plaintiff's requests for medical attention,
“stating that there is no medical here and you're ettirgg medical assistance or [a]ttention.”

Id.

Plaintiff alleges thatormerNYPD Commissioner Ray HKlg (“Commissioner Kelly”)
“excersizedsic] deliberate indifference his position as Commissioner, where he knew that his
subordinates had beé&sllowing his unwritten policies and practices to use excessive force upon
Plaintiff a Muslim to forcefully shave a Muslim Beard without seeking a coddrdor
permission to do this . as required by law.1d. T 32.

Lindsey further allegethatall of the defendantare“Pro-White officials of the city,
acting with racial [a]Jnimus while attacking Plaintiff who is [a] Black Sunni Muslinfidogefully
shaving his facial hair with no right to do sdd. | 27.

b. Procedural Background

Plaintiff requested leave fproceedn forma pauperion December 12, 2011, and filed
the original complainthatday. Doc. 2. The original complaint brought claims under the First,
Fourth, Eighth, and Fourteenth Amendments.

Defendants moved to dismiss the original complaint on November 30, 2012 pursuant to
Fed. R. Civ. P. 12(b)(Gbr failure to state a claimDoc. 24. Plaintiff did notfile an opposition
to the motion to dismiss, but did file a submission on January 18, 2013 entitled “Motion to
Amend Pursuant to Fed. R. Civ. P. 15(a),” which attached a proposed amended complaint. On
January 23, 2013, Defendants opposed Plaintiff's motion to amend, arguing that the proposed

amended complaint would be futile.



On June 24, 2013heCourtgranted Plaintiff's motion to amend with respect to the First
Amendment claim and thféourteenth Amendmeilue process clainbut denied the motion
with respect tdheclaims under th&qual Protection Clause and the Fifth and Sixth
Amendmentss well as the claimesgainst the City of New YorkSee Lindsey v. ButleNo. 11
Civ. 9102 (RWS), 2013 WL 3186488, at *1 (S.D.N.Y. June 24, 2613).

Plaintiff filed theAmended Complaint on September 3, 2013, bringing claims under the
First, Fourth,Eighth and Fourteenth Amendments. Doc. 37. Defendants moved to dismiss the
Amended Complaint on November 15, 2013. Doc? Alaintiff opposed Defendants’ motion
on December 20, 2013. Doc. 47.

[I. Standard of Review

On a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), the court must accept as true
all of the factual allegations from the complaint, and draw all reasonable icdsremthe
plaintiff's favor. Nielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014). However, this requirement
does not apply to legal conclusions, bare assertions, or conclus@ments.Ashcroft v. Igbal
556 U.S. 662, 678 (2009) (citiell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)). The
complaint must adhere to Fed. R. Civ. P. 8(a), which has been interpreted to require that it
contain enough factual matter for thaiot to be plausible on its facéd. (citing Twombly 550
U.S. at 570). A claim is facially plausible “when the plaintiff pleads factuatect that allows
the court to draw the reasonable inference that the defendant is liable fostoadnict

allegel.” Id. (citing Twombly 550 U.S. at 556). Rule 8(a) “does not unlock the doors of

4The motion to amend was decided by the Honorable Robert Sweet, to hiarase was previously assigned.
The case was reassigned to this Court on Augis?013.

5> By letter dated December 10, 20P3aintiff requestednter alia, that the Court appoint hipro bonocounsel.
SeeDoc. 45. On December 18, 2013, the Court denied Plaintiff's request because it obalthnlude that
Plaintiff's claimswere likely to have merit at this stage of the proceedings. Doc. 46.
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discovery for a plaintiff armed with nothing more than conclusiots.’at 678-79. If the
plaintiff has not “nudged [his] claims across the line from conceivable to plaufhe]
Complaint must be dismissedT'wombly 550 U.S. at 570.

In the case of pro seplaintiff, a court is obligated to construe the complaint liberally,
Hill v. Curcione 657 F.3d 116, 122 (2d Cir. 2011), and to interpret the claims as rdusing
strongest arguments that they suggdstestman v. Fed. Bureau of Prisqoas’0 F. 3d 471, 474
(2d Cir. 2006). The obligation to be lenient while readipgaaseplaintiff's pleadings “applies
with particular force when the plaintiff's civil rightge at issue."Jackson v. N.Y.S. Dep't of
Labor, 709 F. Supp. 2d 218, 224 (S.D.N.Y. 2010) (cifubtcEachin v. McGuinnis357 F.3d 197,
200 (2d Cir. 2004)). “However, ev@mo seplaintiffs asserting civil rights claims cannot
withstand a motion to dismiss unless their pleadings contain factual allegafifarisrguo raise
a right to relief above the speculative leveld: (quotingTwombly 550 U.S. at 555) (internal
guotation marks omitted). Additionally, ds&etSecond Circuit recently heltfia] district court
deciding a motion to dismissayconsider factual allegations made byra separty in his
papers opposing the motionWalker, 717 F.3dat 122 n.1(emphasis added)
11, Discussion

a. Section 1983 Claims

To state a claim under 42 U.S.C. § 1983, a defendant must have been acting under the
“color of state law” when he deprived the plaintiff of a constitutional or fégetutory right.
West v. Atkins487 U.S. 42, 48 (1986). Section 1983 does not create any rights, but merely
provides “a procedure for redress for the deprivation of rights [already)iebtd.” Sykes v.
James 13 F.3d 515, 519 (2d Cir. 1993) (citation omitted). The Second Circuit has held that it is

“well settled in this Circuit that personal involvement of defendants in allegestitutional
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deprivations is a prerequisite to an award of damages under section Ea&%!ll v. Burke 449
F.3d 470, 484 (2d Cir. 2006) (quotikgright v. Smith21 F.3d 496, 501 (2d Cir. 1994)) (internal
guotation marks omitted).
b. First Amendment

Plaintiff claims that Defendants violated his First Amendment rights in two ways. First,
hecharges that Detectives Butler ankrner exercised deliberate indifference toward the free
exercise of his religion by forcibly shaving his beard. Am. Compl8{fL7. Lindsey further
alleges that the NYPD acted on unwritten policies and practices to use exdess? to shave
hisbeard. Id. 1 32.

The First Amendment provides in part that “Congress shall make no law respcting
establishment of religion, or prohilsig the free exercise thereof .” .U.S. Const. amend |.
The Free Exercise Clause protects against “governmental compulsion either tefdaimifrom
doing an act forbidden or required by one’s religion, or to affirm or disavow a twledden or
required by one’s religion.’Mozert v. Hawkins Cnty. Bd. of Edu827 F.2d 1058, 1066 (2d Cir.
1987),cert. denied484 U.S. 1066, 108 S. Ct. 1029 (1988he Clause therefofeecognizes
the value of religious training, teaching and observance and, more particularightrad every
person to freely choose his own course with reference thereto, free of any comfyalsi the
state.” Sch.Dist of Abington Twp. v. Schemp®74 U.S. 203, 222, 83 S. Ct. 1560 (196B).
state a claim under the Free Exercise Claagdaintiff must demonstrate that the official
conduct at issue operated coercively against plaintiff “in the practice dlig®n.” Harris v.
McRaeg 448 U.S. 297, 321, 100 S. Ct. 297 (1980) (internal quotation marks amhattaitted)

Defendantdook toFarid v. Smith 850 F.2d 917, 926 (2d Cir. 1988), for the argument

that any infringement on Lindsey’s sincerely held religious beliefs musalbaeced against the

6



“legitimate penological objective” advancedshaving his beardDefs. Mem. L. 15-16.
Defendants further argue thatated limitations on a prisoner’s right to freely exercise his
religion have been upheld under this framewdke Singh v. Gooy&20 F. Supp. 2d 487, 507
(S.D.N.Y. 2007) (prison directiveelated tohair and shave requirements upon initial
incarceration ruled constitutional because it “serves a legitimate pendioggcast in
maintaining prison security and a record of prisoners’ appearances irf easae”). While
there is support in this Circuit for the application of the standard set fdftiahto arrestees,
the Court é@clines to exten&arid—which evaluated g@risonregulation and its infringement on
the constitutional rights ahmatesby determining whether the regulationsva@asonably related
to legitimatepenologicalinterests—to the custodial interrogatiosetting®

In its decision on Rintiff's motion to amend, th€ourt noted that “[tlhe Second Circuit
has held that the threshold for impinging upon the constitutional rights of those in prisons is
different— and lower — than the threshold for those in jailsridsey 2013 WL 3186488, at *2.
Specifically, inShain v. Ellison273 F.3d 56, 66 (2d Cir. 2001), the Second Circuit distinguished
jails from prisons in theontext of strip searches. The court concluded that individuals in
custody in local correctional facilities or jaflsave a right to be free of strip search absent

reasonable suspicion that they are carrying contraband or weapbesgas strip searchas

81n Farid, the Second Circuit relied d¥'Lone v. Estate of Shabazi82 U.S. 342, 349, 107 S. Ct. 2400 (1987), for
theprinciple that “a prison regulation that impinges on inmatesstitutional rights may be valid if it is reasonably
related to legitimate penological interests.” 850 F.2d at 925.

7 See Azor v. City of New Yoiko. 08 CV 04473RJD)(LB), 2012 WL 1117256, at *5 n.7 (E.D.N.Y. Mar. 30,
2012) (“Although plaintiff's Fre Exercise challenge relates to his-pi@ detention, the Court is unaware of a
pretrial standard separate from that applied to Free Exercise claims fisigaitainees.”).

8 See Farid 850 F.2d at 925 (“Although prison inmates retain some protectifforded by the first amendment,
‘prison regulations alleged to infringe constitutional rights are judgel@r a ‘reasonableness’ test less restrictive
than that ordinarily applied to alleged infringements of fundamentatitational rights.” (quaing O’Lone v.

Estate of Shabaz482 U.S. 342, 349, 107 S. Ct. 2400 (1987)).
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prisons are subject to the legitimate penological interestltksi.indsey’s rights are
presumably entitled to equal or greater protection thaartiestees and pretrial detainees in
Shainbecause, according to the Complaint;\was merely detaied in a police station (not a
local correctional facility or jail) following his arrest, and had notexetn been charged with a
crime.” Lindsey 2013 WL 3186488, at *2.

Outside the prison context, a law that is neutral and of general applicability need not be
justified by a compelling governmental interest even if the law has the indid&eta of
burdeninga particular religious practice However,a law failing to satisfy these requirements
must be justified by a compelling governmental inteaest narrowly tailored to advance that
interest. See Bronx Household of Faith v. Bd. of EJ865 F. Supp. 2d 44, 53 (S.D.N.Y. 2012)
(quotingChurch of Lukumi Babalu Aye, Inc. v. City of Hiale&88 U.S. 520, 531-32 (1993));
see also Litzman v. New YdZky Police Dep’t No. 12 Civ. 4681 (HB), 2013 WL 6049066, at
*4 (S.D.N.Y. Nov. 15, 2013) (“To withstand strict scrutiny, [the rule here] must advance
interests of the highest order and must be narrowly tailored in pursuit of thosestileres

Construd liberally, Plaintiff has alleged that the NYPD maintaamsunwritten policy
and practiceo forcibly shave Muslim men without seeking court orders for purposes of
conducting police lineups. Am. Compl. § 32. Accordinglgause Plaintiff has specifiedly

that Muslims are targeted under this polardpractice, the challenged policy and practice

9 The parties have not cited to, and the Court has not found, any federal precedigring the constitutionality of
forced grooming in the custodial interrogation contextpecgically to facilitate a police lineupBy contrast, there
is no shortage of cases reviewing the constitutionality of groominggmlitthe prison settingn particular,

courts in this Circuit have consistentipheld New YorkState Department @@orrections and Community
Supervision’irective 4914, which impses haircut and shave requirements for all male inmates upon initial
incarceration.See, e.gSingh 520 F. Supp. 2d at 50rhillips v. Coughlin 586 F. Supp. 1281, 1285 (S.D.N.Y.
1984) {nitial shave requirement found to be the “least intrusive method avaitaldatisfying a compelling
penological interest . . ."solomon v. ChinNo. 96 CIV. 2619 (DC), 1998 WL 473953, at43S.D.N.Y. Aug. 10,
1998) (relying orPhillips to dismiss challenge irective 4914. For the reasons stated above, the Court will not
rely on these cases, whiatvolved analysis of a prison policy
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would not be neutral and of general applicability. Defendants would therefore beddquire
justify this policythrough a compelling governmental interest and demonstratié iaarrowly
tailored to advance that interest.

Defendants argue that shaving Lindsey’s fache context of a custodial interrogation
would serve thesame security interesés prison grooming policies, as well as endinag a
reliable identification could be maaé the police lineup. Defs. Mem. L. 16.

First, the Court notes that the reliable identification of suspects of crime isreea@u
legitimate state interesGee, e.gUnited States v. Amersof83 F.3d 73, 87 (2d Cir. 2007)
(noting in the context of DNA-based records that “[t]here can be little doubhthgbvernment
has a compelling interest in rapidly and accurately solving crimes . Jotigs v. Murray962
F.2d 302, 306 (4th Cir. 1992) (“[W]hen a suspect is arrested upon probable cause, his
identification becomes a matter of legitimate state interest and he can haialypci/acy in it.
We accept this proposition because the identification of suspects is relevantrtotsmiving
the crime for wvhich the suspect is arrested, but also for maintaining a permanent record to solve
other past and future crimes.”). In the Fifth Amendment context, courts have atsthaile
forcing a suspect to alter his appearance for the purpose of participation icedipelip does
not violate the right against seffcrimination. See e.g, United States v. Wad888 U.S. 218,
222 (1967) (compelling a robbery suspect to alter his appearance by wearingfsapeson his
face while participating in a lineup ée not vioate his Fifth Amendment rightsHere, while
Defendants claim that the reliable identification of suspects in a police lineup isradegstate
interest—and though it may be—they have not arguedammonstrated that shaving Plaintiff’s
bead was narrowly tailored to advance this interest.

The Courtalso accepts thaéasonable security concerns are presejails and police

9



stations However, there is nothing to suggest thatectives Butler and Werner or the officers
present for the itrrogationshaved Lindsey’s beard in ordereiasure their safetyr the safety
of other arrestees. Instead, the Amended Complaint alleges that the offivers lsikeeard
during a station house interrogatitmm the specific purpose of facilitating lineup. Indeed the
Amended Complaint specifically alleges that he was forcibly shaved becausdeh&’ $fiho
happened to be gathered by the Police did not have facial hair. It requireshtiieation to
conceive of alternative ways to fashion gp@priate lineup without impinging on Plaintiff's
religious freedom. While discovery may well refute Plaintiff's factual atlega, the Court is
required to credit them at this juncture. Accordingligintiff has stated a sufficient claim that
his Frst Amendment right of religious freedom was violated.

For these reasons, Defendants’ motion to dismiss the First Amendment claim is
DENIED.

c. Eighth Amendment

Plaintiff claims that the officers subjected him to excessive force in violation of the
Eighth AmendmentThe Court must dismiss this claim becatiseEighth Amendmerdttaches
only after conviction.SeeDe Campoamor v. Horodegki22 F.3d 1055, at *2 (2d Cir. 1997)
(“Even absent a procedural default, [plaintiff's] argument is without merghtE Amendment
protections against the use of force attach only after conviction” (&imgey v. Albers475
U.S. 312, 318-26, 106 S. Ct. 1078 (1988Y)ms v. New York Cityolice Dep’t No. 10 Civ.
6128 (PKC), 2011 WL 2946369, at *5 (S.D.N.Y. July 20, 2011) (“[T]he Eighth Amendment
does not attach until after conviction and sentencing, as ‘it was designed to {hagect
convicted of crimes’ (quong Ingraham v. Wright430 U.S. 651, 664, 97 S. Ct. 1401 (1977)).

Because the excessive force claim arises in the contextustodial interrogation during the
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arrest process, the constitutional right at istergves fronmthe Fourth AmendmeniSeeZhao v.
City of New York656 F. Supp. 2d 375, 389 (S.D.N.Y. 200@)jliam v. Lilly, No. 07CV-1243
(SJF)(AKT), 2010 WL 935383, at *4 (E.D.N.Y. Mar. 11, 2010).
d. Fourth Amendment

Lindsey alleges that DectivesButler and Werner violated his Fourth Amendment rights
by forcing him to the ground and holding him against his will while shaving his beard wathout
court order.Am. Compl. 1 25-27. In analyzing the Fourth Amendment claintyigreof fact
must consider the reasonableness of the officers’ conduct, and in particular fwineligat of
the circumstances confronting the officer, the amount andenatuhe force used was
‘objectively reasonable.”Zhaq 656 F. Supp. 2dt 389 (quotingGraham v. Connqr490 U.S.
386, 397, 109 S. Ct. 1865 (198%9) The analysis requires a “careful balancing of the nature and
guality of the intrusion on the individls Fourth Amendment interests against the
countervailing government interests at stak@éraham 490 U.S. at 396 (internal quotation
marks and citations omittedAs the Second Circuit has noted in the contexffeicting an
arrest, “[t]he force used by the officer must be reasonably related to tine oftie resistance
and the force used, threatened, or reasonably perceived to be threatened againsrthe offi
Sullivan v. Gagnier225 F.3d 161, 166 (2d Cir. 2000)he determinative issus thenature of
the force used, rather than the nature of the inj&geSash v. United State874 F. Supp. 2d
531, 539 (S.D.N.Y. 2009) (“[W]hile the extent of the injury suffered . . . is one factor to be
considered when determining whether the use of force was excessive, an iaflinohbe

serious in order to give rise to a constitutional claim.” (internal quotation medksitation

10 The Fourth Amendment analysis of excessive force is an objectivhdedbes not take underlying intent or
motive into accountSee Maxwell v. City of New Yo80 F.3d 106108 (2d Cir. 2004).Plaintiff's allegation that
the offices were “PreWhite officials of the city, acting with racial [a]nimus while attackPigintiff who is [a]
Black Sunni Muslimis therefore irrelevant to the analyssm. Compl. § 27.
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omitted));Robison v. Via821 F.2d 913, 924 (2d Cir. 1987) (“If the force used was unreasonable
and excessive, the plaititmay recover even if the injuries inflicted were not permanent or
severe.).

Here, the officers were not effectiag arrest, but instead conducting a custodial
interrogationat the precinct Courts have found that the use of any force is often unwarranted in
the lattercontext. Lindsey alleges that three or four officers reaffed him and knocked him to
the ground so that Detective Werner could forcibly shave his beard. Am. Compl. § 29.
According to Lindsey, this application of force caused him to endure “various #jurie
including a mild concussion, dizziness, and lower back gdirff 21. By way of comparison, in
Zhag the plaintiffclaimed that following his arrest for murder, he was subjected to
interrogations at two different precinct856 F. Supp. 2d at 384 he plaintiff alleged that
during the course of these interrogations, an NYPD serggeatted’ him on the facé,and a
detective Screamed at him, pushed his face down to the table, threatened him with physical
harm (including prison assaults), and threatened his family with deportatctbnThe court
noted, howevetthat“the recordoffers not the slightest justification for the useaa§ force
against Zhao during his interrogationid. at 391(emphasis added)ndeed, “he was in custody,
surrounded by at least two police detectives, and located within two presumabjyseicinie
police precincts.”ld. Moreover, ‘and most cruciallythere is no indication that at any point he
offered or threatened any physical resistasrceas in any other way uncooperative with the
police except insofar as he initially declined to admit his guilt for a crime that heechbes had

not committed.”Id. The court concluded that “[i]t necessarily follows” that the forced used
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against the plaintiff was unreasonabld.!! Similarly, in Pulliam, the plaintiff claimedthat
during the course of a custodial interrogatidre Wasstrangled, his arm was pulled back, he
was placed in a choke hold, he was slapped, and he was punched in the back.” 2010 WL
935383, at *5.Thecourt noted thabecause “the record is devoid of any evidence reflecting a
reason for the use of any force during the interrogation, . . . the use of mode tmammis
force, if even that, under the circumstances preddmee, would not be objectively reasonable.”
Id. at *4 (citingZhaqg 656 F. Supp. 2d at 3933 see alscCampbell v. City of New Yarklo. 06
CV 5743 (HB), 2010 WL 2720589, at *8 (S.D.N.Y. June 30, 2046)ifig with respect to the
plaintiff's allegationthat he was slapped and burnt with a cigarette during a custodial
interrogation thatthe minimal evidence of injury does not render his cldarminimisand ripe
for dismissal. It is théorceused, not the injuries caused, which must be determinedde be
minimisas a matter of law.” (citinghaq 656 F. Supp. 2d at 391)).

Lindseyclaims that DetectiveButler and Werner asked him if he woualdbw them to
shave higacefor the purposes of the line-up, and that he saidAm. Compl. § 29.According
to Plaintiff, there was no further discussion, and he dicdmake any contact with the officers;
instead, he simply asked Detective Butler if he could use the bathidorRlaintiff claims that
it wasthe officerswho theninitiated the contaatith him as he exited the bathroortd. There

is no allegation that Plaintifesistedhe officers before, during, or after he was +eaffed and

11 See als@haq 656 F. Supp. 2d at 391 (“[T]he alleged excessive force did not occur ahtheftthe arrest.
Rather, it took place while plaintiff was being questioned at two pregiantl te record reflects no reason for any
force at that stage. In such circumstances any force is potentiallyiifiegt-again depending on the
circumstances-and hence the notion that the injury must be more tthaminimisto trigger an assessment of a
Fouth Amendment claim appears unjustified.”).

2 Despite its discussion of the unreasonableness of force in theialisttetrogation, the coui Pulliam granted
the defendantghotion forsummary judgment because it found the plaintiff's injuri€éa cutor abrasion in the
facial area, a swollen eye and neck stiffnes§hostly inconsistent” vith the excessive force allegatiori010 WL
935383, at *5. Instead, the court found the injuries “wholly corgistéth withesses’ accounts dfie plaintiff's
“struggle” with his alleged robbery victimd.
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forced to the ground.

Plaintiff's allegationthat he wagushed to the ground without provocation with enough
pressure to cause a mild concussion, dizziness, and lower back pain supports the comatusion t
such force was excessive in this conféxfccordingly, the Court finds that Plaintiff has
succeeded in stating a claim for a Fourth Amendment violatalditionally, becaus¢he issue
of excessive force igltimatelya question for the jurygee Breen v. Garrisoi69 F.3d 152, 153
(2d Cir. 1999), dismissal would not be appropriate on these facts.

Accordingly, Defendantsmotion to dismisshe Fourth Amedment claim is DENIED.

e. Qualified Immunity

Plaintiff allegesthat Detective Butler command&xtective Werner téorcibly shave
Plaintiff's facial hair. Pl. Opp.Mem. L. 1. Defendants conterttiat Plaintiff's claims against
Detective Butlemust be disnssed under the doctrine of qualified immuridgcause Detective
Butler's alleged conduct was objectively reasonable and did noteialelearly established
right. Defs. Mem. L. 18.In particular, Defendantsote the Court’s characterization®bss v.
Coughlin 669 F. Supp. 1235 (S.D.N.Y. 1987), as the “single case in the Circuit addressing the

forcible shaving of a detainee in the context of a due process anafylsisthe principle that

B Furthermore, even if it could be said that Plaintiff's injuries were nmondeemporary, this would make little
difference to the Court’s analysiSee Zhap656 F. Supp. 2d at 391 (“Zhao further testifiedt [the detective’s
pressing of plaintiff's head against the table] left him in pairafiout an hour. Such transient pain should suffice
for the claim to survive summary judgmentRichardson v. Providenc&lo. 09CV-4647 (ARR) (LB), 2011 WL
3701887 at *7 n.3 (E.D.N.Y. Aug. 22, 2011) (“[T]he Second Circuit has heldgkah minor injuries, including
scrapes and bruises, can support an excefsize claim” (citing sources)).

1n Ross an Orthodox Jewish inmate in the custody of the New Yorle &tapartment of Correctional Services
brought a due process claim based on prison officials’ alleged use of eedessein theshaving ofis facial hair.
669 F. Supp. at 1242There,upon his arrival at the Downstate Correctidfacility for incarceration, the plaintiff
wasallegedly“pushed into [a] barber’s chair and poked with clubs while prison officheised his head and

beard.” Id. at1238. Thecourt concluded that it was “not clear” whether there avelge process violation and noted
thatthere was “no indication that the officials needed to use their clulet {the plaintiff] to comply with their
orders.” Id. The court allowed the plaintiff to submit affidavits “to confirm the extent efviblations” before
determining whether toisiniss the claim.d. In ruling that Defendants failed to demonstrate that amendment of
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Detective Butler therefore could not have known that such abnilated Lindsey’s Fourth
Amendment rightsLindsey 2013 WL 3186488, at *3. The Coulisagrees.

Under the qualified immunity doctrine, Detective Butler’'s defense would besviably
if it were objectively reasonable for [him] to believe that [ltigihduct did not violate the Fourth
Amendment.” Thomas v. Roa¢li65 F.3d 137, 143 (2d Cir. 1999) (internal citations omitted).
Courts in this Circuihave made clear th&fs]ince the law in this area is wedistablished, in
Fourth Amendment unreasonable force cases, . . . the qualified immunity inquiry isvthassa
the inquiry made on the meritsWashpon v. Parrs61 F. Supp. 2d 394, 407-08 (S.D.N.Y.
2008) (nternalquotaion marks and citation omittedy. Here, it was objectively unreasonable
for the officers to exert any force against Lindsey, an arrestee~abcording to thédmended
Complaint—did not use or threaten any force against them. Moreover, because iotheng
in the record to suggest thtae officerswere entitled to shave Plaiffit any use of force to
accomplish this act would have been unjustified. Accordiniglige force applied to Plaintiff
wasunreasonable, so too would have been Defendant Butler’s orders to apply such force.
Defendants’ motion to dismiss t@enended Complairhgainst Detective Butler on the basis of

qualified immunity is therefore DENIEE.

Lindsey’'s due proess claim would be futile, theo@rt stated thaRosswas “[t]he sole instance of directly gooint
authority that has been identified . . .Lindsey 2013 WL 3186488, at *4. It is worth noting the distinction that
plaintiff in Rosswas a convicted prisoner at the Downstate Correctional Facility at the timealkishd beard were
allegedly forcibly shavedRoss 669 F. Supp. at 1238.

15 SeealsoUsavage v. Port. Auth932 F. Supp. 2d 575, 594 (S.D.N.Y. 2013) (“Because the clearly established
Fourth Amendment excessive force inquiry also hinges on a deteiominfbbjective reasonableness, . . . the
analysis ultimately converges on one disgs Whether in the particular circumstances faced by the officer, a
reasonable officer would believe that the force employed was lawfuktifal quotation marks and citation
omitted)).

16 Because Defendant Werner has not been served, Defendants do not argue thatslgaiagnhim should be
dismissed on the basis of qualified immunity. However, any suchstefeould be denied for the same reasons as
with Detective Butler.
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f. Municipal Liability

In its Order dated June 24, 2013, the Court foBtadntiff's request for leave to amend its
claim against the City to be futild.indsey 2013 WL 3186488, at *5. That finding constitutes
law of the case anbefendants’ motion to dismigke claims against the Citytiserefore
GRANTED.

g. ClaimsAgainst Commissioner Kelly

Defendants further argue that Plaintiff's claims agamsher CommissioneKelly must
be dismissed because Lindsey has failed to show the Commissioner’s pensolnahient in
the officers’ conductPlaintiff alleges that Commissioner KellgXcersizeddic] deliberate
indifference in his position as Commissioner, where he knew that his subordinatesmad be
following his unwritten policies and practices to use excessive forceRIpoiiff a Muslim to
forcefully shave a Muslim Beard without seeking a court order.” Am. Compl. § 32.

To state a claim under Section 1983, armlff must allege th@ersonal involvemeraf
each defendantSee, e.gWilliams v. Smith781 F.2d 319, 323 (2d Cir. 1986). “Conclusory
accusations regarding a defendant’s personal involvement in the allegéidnjatanding
alone, are not sufficient, and supervisors cannot be held liable based solely on #uk alleg
misconduct of their subordinatesKee v. HastyNo. 01 Civ. 2123 (KMW) (DF), 2004 WL
807071, at *2 (S.D.N.Y. Apr. 14, 2004) (internal citations omittéd)Colon v. Coughlin58
F.3d 865, 873 (2d Cir. 1995), the Second Circuit established that the personal involvement of a
supervisory defendant may be shown by evidence that the defendant (1) particigatedidir
the alleged violation; (2) failed to remedy the violation aftemlieay of it through a report or
appeal; (3) created a custom or policy fostering the violation or allowed tlmencaspolicy to

continue after learning about it; (4jpegrossly negligent in supervising the officers involved; or
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(5) exhibited deliberate indifference to ghl@intiff's rights by failing to act on information
indicating that unconstitutional acts were occurringlgbal, the Supreme Court noted that
“[b]ecause vicarious liability is inapplicable to . . . 8 1983 suits, a plaintiff muad pi@t each
Government-official defendant, through the official’s own individual actions, hadedolhe
Constitution.” 556 U.S. at 676. As the Second Circuit recently observed, the limitation on
supervisory liability inlgbal “has, of course, engendered conflict within our own Circuit about
the continuing vitality of the supervisory liability test set fortiCimlon. . . .” Reynolds v.
Barrett, 685 F.3d 193, 205 n.14 (2d Cir. 20123 also Aguilar v. Immigration & Customs
Enforcement Div.811 F. Supp. 2d 803, 814 (S.D.N.Y. 2011) (“The Court of Appeals has not yet
definitively decided which of th€olonfactors remains a basis for establishing supervisory
liability in the wake oflgbal, and no clear consensus has emerged among the district courts
within the circuit.”). Regardless of the viability of the factors establish€dlon Plaintiff has
failed to plead the requisifgersonal involvement to sustain the claims against former
Commissioner Kelly.

Because thdmended Complaintuggests that éhalleged uwritten policies and
practices were created or adopted Bpmmissioner Kelly}’ the Court will consider Lindsey’s
pleading in view of the third factor above. In order to hold supervisors liable foingraat
custom or policy fostering a cortstional violation, ourts in this Circuit have requiredat
plaintiffs plead more than conclusory allegations ofdkistence of theustom or policy.See
Koehl v. BernsteinNo. 10 Civ. 380§SHS)(GWG), 2011 WL 2436817, at *19 (S.D.N.Y. June
17, 2011)adopted by2011 WL 4390007 (S.D.N.Y. Sept. 21, 20{WWhile personal

involvement of a supervisor may be established by showing that he a createg arpmigtom

7 SeeAm. Compl. 1 32 (“. . hisunwritten policies and practices . .(Emphasis added)).
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under which the violation occurred, conclusory allegations that a defendant was invohed in t
creation and enforcement of unconstitutional policies cannot sustain a claim of persona
involvement.” (internal citation omitted))n Burgis v. Dep’t of Sanitation City of New YpNo.

13 Civ. 1011 (TPG), 2014 WL 1303447, at *6 (S.D.N.Y. Mar. 31, 2014), the court dismissed
claims against New York City’s sanitation commissioner where the plaintiffs ditagéhe
Department of Sanitation and its commissioner discriminated against HispanicrenaahAf
American sanitation workers who applied for promotion to supervisory and superintendent
positions. The court rulethat theclaim against the commissioner was deficient because
“plaintiffs fail to plead with particularity an official policy, custom, or pgree” pursuant to

which the allegedly discriminatory actions were takkh. The court noted that “[c]ourts have
repeatedly held that including boilerplate language alleging the exisi€ageolicy, without
factual allegations to support it, is not enough at the pleading steeSimilary, in Burns v.
Martinez the plaintiff claimed thalhe was assaulted in the intake area at the Downstate
Correctional Facility as a “result of an unwritten policy of ‘orientatiortddnmtimidation

tactics.” No. 08 Civ. 483%LAK) (JCF), 2008 WL 5429644, at *1 (S.D.N.Y. Dec. 24, 2008)
(internal citation omitted) The court determined the plaintiff's allegations agabmivnstate’s
superintendent to be deficidngécausé[w]hile [the plaintiff] asserts that Superintendent Annetts
‘governs’ a specific unrritten policy of ‘orientation brutal intimidation tactics,” he does not
allege any facts supporting the existence of such a custom or pdlicyt *2.8

Here, Lindsey has vaguely suggested that “unwritten policies andcpsiotrere created

18 See alsdoehl 2011 WL 2436817, atr9 (“[T]he claim fails because [plaintiff] makes only a conclusory
allegation that [the individual defendants] ‘created and enforcechatittdional customs and policies that . . .
continually defed [him] adequate clothing for the weathef(ifiternal citatioromitted));Rounds v. ThompspNo.
9:12cv-953 (GLS/TWD), 2013 WL 31870744 *6 (N.D.N.Y. June 20, 2013) (“Furthermore, conclusory claims
that a supervisory official has failed to provideger training and supervisian created a policy, without facts
showing personal involvement, are legally insufficient to state enalader any of the categories [for supervisory
liability].”) .
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or adopte by Commissioner Kellyand that Commissioner Kelgxercised deliberate
indifference to thie enforcement Without more thathe allegations related to the single
incident in the station house, howevRlaintiff's pleadings are insufficient as against
Commissioner Kelly.See Parris v. New York State Dep’t Corr. Se®47 F. Supp. 2d 354, 364
(S.D.N.Y. 2013) (“Allegations involving only a single incident are generally ingeafft to
demonstrate the existence of an official policy or custom for purposes of @staplersonal
involvement under § 1983.” (citingtrano v. City of New Yarko. 97 Civ. 0387, 1998 WL
338097, at *5 (S.D.N.Y. June 24, 1998Accordingly, Defendants’ motion to dismigse

claims against Commissioner KelsyGRANTED.

V. ClaimsAgainst Detective Werner

The Amended Complairsiso names Detective Richard Werasra defendant
However, Detective Werner has yet to be served. Under Federal Rule of GoatlBre 4(m), a
plaintiff must serve a defendant within 120 days aftectreplaint is filed. The original
complaint was filed on December 12, 2011. Doc. 2. On February 17, 2012, the Court extended
Plaintiff's time to serve by 90 days. Doc. 9. To date, Plaintiff has not sentedtive Werner
with the Summons and ComplaireeMarshall’'s Process Receipt and Return of Service
Unexecuted, filed May 4, 2012. Doc. 14.

Rule 4(m) requires that a court provide notice to a plaintiff before dismiasstgmsua
spontefor failure to serve proces$See Nagy v. Dwyeb07 F.3d 161, 164 (2d Cir. 2007).
Accordingly, the Court will afford Plaintiff sixty (60) days from the datehid Order to show
good cause why he has not served Detective WefeChavis v. Zodlowl128 F. App’x 800,
802 (2d Cir. 2005) If Lindsey fails ® show good cause during this period, the claims against

Detective Werner will be dismissed without prejudice.
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V. Conclusion
For the reasons set forth above, Defendant’s motion to dismiss is GRANTED in part and
DENIED in part. The Clerk of the Court is respectfully directed to terminate the motion, Doc.
41, and to mail a copy of this Opinion and Order to Plaintiff.
Furthermore, the Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from
this Opinion and Order would not be taken in good faith; therefore, in forma pauperis status is

denied for purposes of an appeal. See Coppedge v. United States, 369 U.S. 438, 444-45 (1962).

It is SO ORDERED.

Dated:  August 29, 2014
New York, New York

=27 {2~

Edgardo Ramos, U.S.D.J.
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