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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
UNITED STATES OF AMERICA,
Plaintiff, E 11 Civ. 9186 (PAE)
N E OPINION & ORDER
LEBANESE CANADIAN BANK SAL et al., :
Defendants.
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

A & J Auto Sales Inc. (A&J) and Car UZD and Mid Overseas Inc. (UZD) jointly petition
the Court to set aside theder for accounting contained in the Courts December 16, 2011,
Restraining Order. The government opposesrtimdion. For the reasons that follow, the
motion is denied.
l. Background

On December 15, 2011, the United States broughirtinesn forfeiture action and civil
money laundering complaint against multiple Lels&nnancial institutions, as well as against
various United States-based usad purchasers. The action arises of an investigation by the
U.S. Drug Enforcement Agency and other federal law enforcement agencies into a scheme to
launder money, through the U.S. financial syssem the used car market, for the benefit of
Lebanon-based Hizballah, which has been dessgred a Foreign Teriist Organization by the
U.S. Department of State.

On December 16, 2011, the Hon. Richard J. Hbwewhom this case was originally
assigned, issued a post-Complaint Restraining rtOndarder to preservihe availability of

property subject to forfeiture (. 2) (Restraining Order)The Restraining Order requiradier
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alia, that each entity subject to the Order submih®United States within 30 days (1) a list of
assets and liabilities, and)(@ report of monthly income and expenses from January 2011
through the presentee Restraining Order § 5.

On January 23, 2012, A&J, amremdefendant in this case, filed a motion to set aside
the order for accounting contained in paragra the Restrainin@rder (Dkt. 23). On
January 24, 2012, UZD, anotharem defendant, filed a motion @dopt A&Js motion (Dkt.
47). On January 30, 2012, the government filed its opposition to the motion. On February 8,
2012, A&J filed its reply in fither support of its motioh.

The initial conferencen this matter was originallgcheduled for March 14, 2012. By
letter dated March 6, 2012, the government reguletst adjourn the indl conference for 60
days to permit ongoing settlement negotiatioith warious defendants. The Court adjourned
the conference to May 4, 2012. At theywconference, the government requestaer alia,
that it be permitted to submit a sur-reptyopposition to A&J motion. The government
assertednd the Court agredisht A&Js reply contained newg@uments beyond those asserted in
A&Js memorandum in support of its motion. On May 10, 2012, the government submitted its
sur-reply.
. Discussion

In support of its motion to set aside the erdieaccounting, A&J argues that the Courts
order directing it to (1) provide list of assets and liabilitieand (2) report its income and

expenses,‘violates Defendants privilege againétiserimination” Def. Mot. 2 (Dkt. 23). The

! Although UZD did not move to adopt A&Js rgpbrief, the Court construes UZD to have
adopted all arguments in the reply brief as well.
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relevant part of the Fifth Amendment provid@o person . . . shall be Compelled in any
criminal case to be a Witness against himself’ G@&sT. amend. V. It is well settled that,
under the*collective entity rule, Fifth Amendntgorotections against kencrimination do not
extend to corporationsSee, e.g., Braswell v. United Sates, 487 U.S. 99, 1051088) (noting that
prior cases had*“settled that a corporation has no Fifth Amendment privilege)Vuitton

Malletier SA. v. LY USA, Inc., 676 F.3d 83, 92 n.5 (2d Cir. 2012) (a corporation may not refuse
to . .. turn over corporate records, on the grauhdt such acts may tend to incriminate it).

A&J does not dispute that Fifth Amendmeni/pege does not extel to corporations
generally. Rather, it relies on the fact tA&tJ is wholly owned by a non-party individual,
Ahmad Issa, who is both President of A&J itdyoamployee. A&J asserts that any documents
produced in the name of A&J would nesarily be produced by Issa individua%IyThus, A&J
argues, the collective entity rutilmes not apply here, and thétfFiAmendment privilege against
self-incrimination does, becaudisclosures by A&J are, functiolhg disclosures by Issa. The
Court disagrees.

The Second Circuit has long held that eifencorporation is“essentially a one-man
operation; the Fifth Amendment privilege agsti self-incrimination is not availablén re Two
Grand Jury Subpoenae Duces Tecum, 769 F.2d 52, 54 (2d Cir. 1985). limre Two Grand Jury
Subpoenae, the custodian of the corporate recordss&ie made an argument very similar to the

one that A&J makes here, namely: ‘{T]o comiied corporation to pduce its records is to

2 UZD has not represented whether it is, likeJA&wned and operated by a single individual.
However, because the Fifth Amendment doesrtdnd to corporations, regardless of size,
information as to UZDs corporate structuremsmaterial for the purposes of this motion.
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compel [the custodian of the reds] to act to incriminate himself because the corporation is so
closely identified with [thendividual]; and the very act gfroduction would incriminate him
personally.ld. at 58. However, the Second Circuit regetthat argument. It stated, bluntly:
There simply is no situation in which thdéth amendment would prewt a corporation from
producing corporate records, for the corpamaiiself has no fifth amendment privilegkl. at
57;seealso In re Grand Jury Subpoena Issued June 18, 2009, 593 F.3d 155, 158 (2d Cir. 2010)
(reaffirmingIn re Two Grand Jury Subpoenae, noting that fappears to resolve the issu€'as to
corporations wholly owned araperated by a single individual).

Accordingly, in the Second Circuit,‘the stodian of corporate records, who acts as a
representative of the cor@tion, cannot refuse to produce corporate records on Fifth
Amendment groundsth re Grand Jury Subpoena Issued June 18, 2009, 593 F.3d at 158 (citing
Bellisv. United Sates, 417 U.S. 85, 90 (1974)). The CoaftAppeals has noted that, where a
corporation has only one individualithorized to act on its bdhdhe corporation may‘produce
the records by supplying an entirely neveaigwho has no previous connection with the
corporation that might place him in a positionesh his testimonial act of production would be
self-incriminating”United Satesv. Barth, 745 F.2d 184, 189 (2d Cir. 1984¥rt. denied, 470
U.S. 1004 (1985). However, whatever the mechanism utilized to effect production, even
corporations wholly owned or controlled hysingle individual cannot, under Second Circuit
law, invoke the Fifth Amendment privilege teaad a production obligadh. Accordingly, Issas
privilege does not extend to A&Js corporate wiments, and A&Js motion to set aside the order

for accounting is, therefore, denied.
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CONCLUSION
For the reasons stated herein, A&J’s motion to set aside the accounting provision in
paragraph 5 of the December 16, 2011 Restraining Order is hereby DENIED. A&J and UZD are

hereby directed to submit all documents necessary to comply with paragraph 5 of the Restraining

Order by July 13, 2012.

SO ORDERED.

fud A Engfthey

Paul A. Engelmayer
United States District Judge

Dated: June 14, 2012
New York, New York
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