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UNITED STATES DISTRICT COURT gg%%&%ﬁyr
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED
DOCH#

DATE FILED:
APEX EMPLOYEE WELLNESS 2/1/2017

SERVICES, INC., as assignee of Summit
Health, Inc.,
Plaintiff, OPINION AND ORDER

— against — 11 CIV. 9718 (ER)
APS HEALTHCARE BETHESDA, INC.,

Defendant.

Ramos, D.J.:

Apex Employee Wellness Services, Inc. (“Plaintiff” or “Apex”), as the assignee of
Summit Health, Inc. (“Summit™,brought this breach of contraattion against APS Healthcare
Bethesda, Inc. (“Defendant” or “APS”), allegj that APS failed to pay the full amount due
under their service contract. Doc. 1 (“Compl.Trial in this matteconcluded on August 1,

2014, with a jury verdict awarding Plaintiff $15276. Doc. 111. Judgment in this amount was
entered on August 4, 2014. Doc. 112.

Plaintiff moves the Court for an order awangliPlaintiff: (1) prejudgment interest based
on the jury verdict; (2) litigation expenses, inchugliattorneys’ fees; (3) interest on the litigation
expenses; and (4) post-judgmartierest pursuant to 28 U.S.&1961(a). Doc. 113. Defendant
moves for “relief from final judgment pursuantRederal Rules of Civil Procedure 59(e) and

60(b)(2) and (3),” including foa new trial to the extemtecessary. Doc. 126.

1 Summit assigned all claims against APS relating tontisiger to APEX on April 17, 2014 and filed a motion to
substitute APEX as a Plaintiff in this actioBeeDoc. 114 at 2. APS did not oppose the motion, and the Court
granted the motion on May 27, 2014. Doc. 81.
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BACKGROUND

A. Factual Background

The following facts are undisputed except véhetherwise noted and are taken from the
parties’ previous summary judgment submissfordthough the parties did not reiterate the
majority of the background facts in thesiant briefing, the Court includes the factual
background as it is relevata the Court’s decision.

Summit is a Michigan corpotiah that develops health@programs for businesses and
health plans. Compl. T 3. Its programs offer preventative care services, including health
screenings, at employees’ goldn members’ worksitedd. Its chief executive officer at the
relevant time was Richard Pengton, and its chief operating afér was Douglas Finch. Decl.
of Richard Penington (MSJ) 1 1; Decl. of DaagIC. Finch (MSJ) { 1. Jason Moczul, the
national account manager assigned to the progtassue in this case, was APS’s primary
contact at Summit with respect to operatianatters. Decl. of Jas Moczul (MSJ) 11 1-2.

APS, an lowa corporation with its princlgaace of business in White Plains, New York,
administers state and local government hgalihs and provides healthcare services to
government employees. Complaint (“Compl.”) (D&g T 4; Answer (Doc. 7) § 4. During the
time period at issue in this case, its presid@ewat chief operating officer was Jerome Vaccaro, its
chief financial officer was John McDonough, and the in-house attorney whexdsas the “point
man” in negotiations with Summit was Paul Domnni. Decl. of Jeff E. Butler (MSJ) Ex. 27,

at 6:5-6, 71:18-72:14d. Ex. 29, at 19:12-15. David Glazersenior vice msident in White

2 Following the format the Court adopted in its previous @pinbackground citations to the parties’ previous briefs
will include parenthetical notationsdicating whether a given document tetato Plaintiff's motion for summary
judgment (“MSJ”) or Defendant’s motion for leave to file an amended answer and counterclaim (“Amend”).
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Plains who was responsible for operations smehstern United States, oversaw a team of
employees based in Tennesske.

Ex. 26, at 6:21-7:2, 12:7-1R). Ex. 27, at 10:13-15, 11:3-5. Thatam included an executive
director, Jim Shulman, who repaitéo Glazer; a director of opsrons, Bob Hines, who reported
to Shulman; and a clinical supervisdroy Watson, who reported to Hinelsl. Ex. 26, at 11:20-
12:12.

Summit and APS were parties to then®nit Health Services Agreement (the
“Agreement”), which was effective as of Janua, 2011. Pl.’s 56.1 Stmt. § 3; Def.’s 56.1 Stmt.
1 32 The Agreement was a subcontract. APS waspalsy to a general contract with the State
of Tennessee, wherein APS agreed to proveddth care services ttate employees who had
enrolled in the state’s “ParTNefor Health” program. Pl.’s 56.1 Stmt. § 12; Def.’s 56.1 Stmt.
12. This contract paid APS a fixed fee pereening performed, and it exposed APS to
liquidated damages based on various performametrics, including maintenance of a fully
operational website. Dedf Jeff E. Butler (MSJ) E 1, at APS 14994, 15009-15012. Under
the Agreement, Summit agreed to provide stgffind supplies for healtftreening clinics at
Tennessee worksites during the first six mowth2011. Pl.’s 56.1 Stmt. § 4; Def.’s 56.1 Stmt. |
4. Summit’s contractual dutiesclinded registering participantscheduling appointments, and
setting up the clinics. Agreement at“ Participating state emplegs could sign up online or
by phone in advance of each clinicl. Summit maintained an online appointment system that

state employees could use for this purpose. Pl.’s 56.1 Stmt.  15; Def.’s 56.1 Stmt. § 15. In

3 Citations to “PI.’s’ 56.1 Stmt.” refer to Plaintiff's Loc@lvil Rule 56.1 Statement, Doc. 47. Citations to “Def.’s
56.1 Stmt.” refer to Defendant’s Local Civil Rule 56.1 Statement, Doc. 55.

A copy of the Agreement is included as Exhibit 1 tolleelaration of Douglas C. Fihdn support of Plaintiff's
summary judgment motion. Doc. 40. Citations to the Agreement refer to the original pagination as it appears on the
bottom center of each page.



addition, Summit was required to accept “walkappointments” to the extent it could
accommodate them and subject to an agreed-upon policy. Agreement at 11.

The pricing terms were set forth in Exhibit B to the Agreeméntat 3, 17-20. The
terms included a $37 fee for eastreening Summit performedd. at 17. That price was the
product of negotiations b&een the partiesSeeDecl. of Richard Penington (MSJ) { 10. Exhibit
B also included various feescinding a “standard minimum” fdhealth screening clinics” that
was described as follows: “40 screenings, or @@%ustomer projection, whichever is greater.”
Agreement at 17. This per-clinic minimum fee provision was the subject of the litigation, and
was heavily contested on summauggment and at trial. The prewwn appeared iall drafts of
Exhibit B that the parties exchange@l.’s 56.1 Stmt. § 8; Def.’s 56.1 Stmt. | 8.

On December 21, 2010, Dominiars@nt Finch an email in which he referenced the
parties’ earlier agreement teduce the per-screening rate to $37 and informed Finch that all
other provisions of Exhibit B were “acceptableAi®S.” Decl. of Douglas C. Finch (MSJ) Ex. 5.
Summit began performing under the Agreement in January 2011, although the Agreement was
not actually signed until Marchb, 2011. Pl.’s 56.1 Stmt. Y 20, 23; Def.’s 56.1 Stmt. {{ 20, 23.
At Summit’s request, Watson and his teargdreproviding Summit with clinic-by-clinic
participation estimates (the “Watson estimateS®eDecl. of Troy Watson (MSJ) 19 5, 1@;

Ex. C. Glazer testified at his deposition thatknew the Watson estimates were being provided
but that he believed they would be used sdiglystaffing (and not fobilling) purposes. Decl.
of Jeff Butler (MSJ) Ex. 26, at 114:19-116:2, 11127:6. Watson testified that he typically

tried to provide an estimate at ledsb weeks prior to a given clinidd. Ex. 30, at 115:20-



116:10. He expected that Summwibuld staff and supply the clinics based on those estimates.
Id. Ex. 30, at 78:25-79:4, 169:7-9. Both he and#8l provided deposition testimony indicating
that Watson’s figures representedddaith estimates of expected clinic participation. Decl. of
Jeff Butler (MSJ) Ex. 26, at 130:23-131:15, 170:23-17ith&x. 30, at 76:9-15. However,
Watson repeatedly indicated to Summit thattlmmbers he was providing were “guess&et
e.g, Decl. of Troy Watson (MSJ) Ex. E-F.

The accuracy of the Watson estimates, asifisue pertained to the minimum fee
provision, arose in a January 18, 2011 inteSwahmit email exchange between Finch and
Moczul. Decl. of Howard S. Wolfson (MSHX. P, at SUM 10973-74Penington was copied on
the emails.ld In the process of deciding that Sumhmould absorb the cost of providing
additional privacy screens, Finch pointed out tha clinic minimumsare attractive (40 and
90%).” Id. Moczul responded as follows:

| will go ahead and order another 30 [jagy screens]. That will be awesome to

get 90%. We may have to talk about a gplawe of ensuring that the APS crew we

talk to each week is awamf this because | wouldn’t want them to be surprised

with that first invoice. Just to giveoy an idea, the average estimate over the first

two weeks has been 320 and our aversgeen/clinic is more like 70.

Id. Ex. P at SUM 10973. At his deposition, Mocteatified that he did not recall having any
follow-up discussions about the issues raisatiése emails, nor did he recall informing Watson
that the estimates would be used for billing purposgsEx. D, at 33:7-12, 211:19-212:3.
Penington and Finch similarly could not reclbsequent discussioosncerning Moczul’s

email. Decl. of Howard S. Wabn (Amend) Ex. M, at 207:5-208:28; Ex. T, at 296:10-17.
Moczul prepared an initial invoice for Januaryl20n February of that year, but he informed

Penington and Finch that he would hold offsemding it until the Agreement was signed. Decl.

of Howard S. Wolfson (MSJ) Ex. R, S.



In early 2011, still prior tehe execution of the Agreement, there were a number of
performance issues with the online appointnsgstem, including a glitch that allowed a limited
number of participants to se¢her participants’ appointmentfecl. of Richard Penington
(MSJ) 11 13-14. To remedy the privacy isghe,system had to be shut down for over two
weeks in March.ld. { 14. On March 8, Vaccaro alerted Penington to additional complaints
about Summit’s performanckl.  15. These complaints included issues with the level of
staffing being provided, allegatiotizat staff members were inagleately trained, and reports of
equipment malfunctionsld. Also around that time, Summitaiized that s@ening results,
which included confidential patient informatiomere being provided tAPS without a Business
Associate Agreement (“BAA”) in place, expog Summit to potential HIPPA liabilityd. § 16;
Decl. of Douglas C. Finch (BU) 11 6, 31-32. Rather thareeuting a stand-alone BAA, the
parties had included the document as Exhibit @é&Agreement, which at that point still
remained unsigned. Decl. of Douglas C. Finch (MSJ) $8dAgreement at 21-30. Summit
therefore suspended the electronic data feedmhstransmitting the results to APS. Decl. of
Douglas C. Finch (MSJ) T 32; Decl. of Raed Penington (MSJ) 1 16. APS asked Summit to
sign a standalone BAA at that point, but Finch informed APS on March 10 that Summit would
only sign the BAA “in conjunction #th a signed contract.” Deabf Douglas C. Finch (MSJ) 1
33;id. Ex. 11. This appears to have acceleramgdremaining negotiations, and the Agreement
was signed five days later. Finch and MeDugh were the signatories for their respective
companies. Agreement at 8.

Finch and Glazer met in White Plainsarch 17, 2011, two days after the Agreement

was signed. Decl. of Douglas Einch (MSJ) § 40. It was dug this conversation that the



minimum fee issue came to the fore, withdh informing Glazer that the Watson estimates
resulted in large minimum fedésr January and Februaryd. 1 41; Decl. of Jeff E. Butler (MSJ)
Ex. 26, at 113:6-116:2. Glazer emailed FinchMarch 18, copying Shulman and Hines. Decl.
of Douglas C. Finch (MSJ) Ex. 16. In the ein@lazer noted that the Tennessee staff had not
been aware of the minimum feeovision because the Agreemenathnever been completed in
during [sic] those early monthsId. He then referenced the staffiissues at the clinics, along
with weather-related reductions inpected turnout, before writing:

Given all of these circumstances, we woutgext that as a partna this contract
you would be billing us in January for teereenings with a minimum of 40 as a
standard. We would not expect you to involke section of the contract that talks
about 90% of projections.

| have instructed the local TN teamreview their projections immediately and
revise the way they calculate these &mdhform you today omew estimates for

each site so that you can have an accurate estimate of how you should staff these
screenings.

Id. Hines sent Finch a follow-up email latbiat day, copying Glazer and Shulman (the
“Hines email”). The Hines email read:

We just reviewed David Glazer's emeglyarding the methodology for determining
screener staffing. It appears that you hla@en basing your staffing on the number
of folks that are signing up (and the nuenlof slots) on your registration sheet.
You sent a staffing sheet to [Watson] tmenth for his review and approval. We
would suggest that you contie that method of revie@welying on sign-ups on the
registration sheets) along withetmonthly review with [Watson].

[Glazer] is correct in his assessment thatall shot high back in December. We
realized during January thaketkites were not being fully utilized. We adjusted as
did you, considering the amount of staff yowédeen sending to each site since
mid January. Once the screenings were well under way, it was clear that neither
one of us was using December “estimate&fthough it is sometimes difficult to
predict how many folks may be necess@y example being this morning’s back-
ups), we believe that using the sign-up shesta guide is the best way to determine
how many screeners you need. It lotike you have beedoing that all along
anyway. If you are still using any dhe estimates, you should, effective
immediately, stop and continte utilize the gyn up sheets (alongith [Watson]'s
review) as your guide.



Id. Ex. 17.

As the program progressed, Summit continigecequest participation estimates from
Watson and his team, indicating that additionalicirould not be addeéd APEX without that
data. SeeDecl. of Howard S. Wolfson (MSJ) ERP. Watson thus began providing uniform
estimates of either 75 or, if the clinic wasraeheld in a large git 100. Decl. of Troy Watson
(MSJ) 1 21seeDecl. of Jeff Butler (MSJ) Ex. 21, at APS 9186.

Summit sent APS its first invoice, coveritige screenings performed in January, on
March 30, 2011. PIl.’s 56.1 Stmt. § 24; Def.’s 56.1 Stmt. { 24. In the cover email accompanying
that invoice, Finch described some “accommanteti that Summit made in light of APS’s
concerns. Decl. of Douglas C. Finch (M&X. 24. The “accommodations” included an
“Alternative Minimum Calculabn” whereby minimum fees we calculated based on an
estimate of actual scre@gi capacity rather than on the Watson estimdtesThe February
invoice was similarly discounted based oae tAlternative Minimum Calculation.ld. { 48;see
Decl. of John McDonough (MSJ) Ex. F. APS ublitely received six invoices, one for each
month of the program. Decl. ofdDglas C. Finch (MSJ) Ex. 18-23.

B. Procedural Background

Plaintiff filed the instant action for breaati contract on December 30, 2011, alleging
that APS owed Plaintiff $2,248,520.88 in damag&#hatable to the urgid balance of the
invoices. Compl. 11 35-36. Defendant fieed Answer on March 1, 2012, asserting eight

affirmative defenses. Doc. 7. The partiag&ged in extensive discovery from April 2012 to



January 2013SeeDoc. 130 at 2. During this periodgtiparties took a total of 13 depositions,
including the depositin of Douglas Finchld. (citing Doc. 131, Butler Decl. Ex. 2).

Plaintiff moved for summarjudgment on March 15, 2013, agsgg that there were no
material issues of fact regarding whetA&S breached the HSA by refusing to pay the full
amount of the invoices submitted by Summit.cD83. On January 24, 2014, the Court granted
in part and denied in part Plaintiff's moii, holding that Plaintiff was entitled to summary
judgment with respect to thedt 150 screening clinicdDoc. 61 (the “January 24, 2014
Opinion.”). With respect to the remaininiinics, the Court denied summary judgment based on
ambiguity in the contract because there wéirgéring questions of fact as to whether APS
breached the contract, and, if so, the exteth®fdamages to which Summit is entitledd” at
34. Specifically, the Court held there were triabies of material fact remaining with respect
to two questions: (1) wheth&ection (g)(4) of the Agreemeptecludes Summit from charging
minimum fees subsequent to the first 150 cinend (2) what “Customer projection,” if any,
APS provided for clinics He after March 18, 2011ld. The Court rejeetd all of APS’s
affirmative defenses, includinbdse based on equitable estoppel and the implied covenant of
good faith and fair dealingd. at 28, 31.

The remaining issues were resolved in a juaf that took place from July 28 to August
1, 2014. The jury found that Plaintiff was entittedbill APS for standard minimum fees after
the 15¢ clinic and awarded judgment for the taanount of minimum fees owed by APS to
Summit in the amount of $1,522,176. Doc. 111. jlmealso found that Summit did not prove

by a preponderance of the evidence that & autitled to use the estimates provided by Troy



Watson and his team for purposes of calculatmgmum fees for clinics held after March 18,
2011. 1d. Judgment in this amount was enteagdinst Defendant on August 4, 2014. Doc. 112.
I. JURISDICTION TO CONSIDER THE INSTANT MOTIONS

While Plaintiff's Motion for Attorneys’ Ees was pending, Defendant filed a Notice of
Appeal on August 27, 2014. Doc. 125. Defendhen filed its Motion for Relief from Final
Judgment with this Court on September 2, 2014. Doc? IPiée appeal is currently pending in
the Second Circuit @urt of Appeals.SeeDoc. 150. The Court must consider the jurisdictional
implications of that appeal befoagljudicating the pending motions.

“The filing of a notice of appeal is an@wt of jurisdictional gjnificance--it confers
jurisdiction on the court adippeals and divests tHestrict court of its cotrol over those aspects
of the case involved in the appealsriggs v. Provident Consumer Discount.C469 U.S. 56,

58 (1982). However, the filing of an appeal “pdivest[s] the district court of jurisdiction
respecting the questions raisand decided in the ordilat is on appeal N.Y. State Nat'l Org.
for Women v. Terry886 F.2d 1339, 1350 (2d Cir. 1989).

First, as to Plaintiff's Motion for Attornesy Fees, Nontaxable Expenses, and Interest,
“notwithstanding a pending appealdistrict court retains residljurisdiction over collateral
matters, including claims for attorneys’ fee.ancredi v. Metro, Life Ins. Co378 F.3d 220,

225 (2d Cir. 2004)see also White v. N.H. Dep’t of Emp’t S&ib5 U.S. 445, 452 n.14 (1982)
(discussing “collateral character of [attorney’'s]fessue[s]”). Accordigly, this Court retains
jurisdiction over claims concerniraitorneys’ fees and interest while a merits determination is

pending on appeal.

5 A party can file a Rule 60(b) motion “even though an appeal has been taken and ig.pd€idiv. First Am.
Investigations, In¢.287 F.3d 91, 94 (2d Cir. 2002) (internal quotation marks and citation omitted).
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Second, as to Defendant’s Motion for Reliefrfr Final Judgment, gerally, a district
court may entertain and deny a Rule 60(b) orotduring the pendency of an appeal, but “may
granta [R]ule 60(b) motion after amppeal is taken only if th@oving party obtains permission
from the circuit court.”Toliver v. County of Sullivar®57 F.2d 47, 49 (2d Cir. 1992) (emphasis
in original); accord King v. First Am. Investigations, In287 F.3d 91, 94 (2d Cir. 2002). In this
regard, the Second Circuit has emgbad that “if [the ditrict court] decidg in favor of [the
Rule 60(b) motion], then and then only is the necessary remand by the court of appeals to be
sought.” Toliver, 957 F.2d at 49 (internal quotation magssl citation omitted). Additionally,
where a notice of appeal is filed while a tignéled Rule 59(e) motion is pending, “the trial
court retains jurisdiction ovehe post-judgment motion..Basciano v. LindsayNo. 07 Civ.

421 (NGG), 2008 WL 1700442, at *1 (E.D.N.Y. Apr. 9, 20G8)'d sub nomBasciano v.
Martinez 316 F. App’x 50 (2d Cir. 2009).

As explained more fully below, because t@isurt denies Defendant’s Motion for Relief
from Final Judgment, it may properly do so withdigrupting the Court ofAppeals’ jurisdiction
and without first obtaining persgion from the Second Circuifee Toliver957 F.2d at 49.

.  LEGAL STANDARDS AND RELATION SHIP BETWEEN RULES 59(e) AND
60(b)

The Federal Rules of Civil Procedure allovtigant subject to adverse judgment to
file either a motion to alter or amend the judgment pursuant to Rule 59(e) or a motion seeking
relief from the judgment pursuant to Rule 60(tlthough the two rules appear similar, they
are in fact quite distinct.’Robinson v. Wix Filtration CordLC, 599 F.3d 403, 411 (4th Cir.
2010). Rule 59(e) is “a device tditigate the original issue deciddy the district court, and [it
is] used to allege legal errorUnited States v. Fiorelli337 F.3d 282, 288 (3d Cir. 2003). The

moving party must show one of the followitggprevail on a Rule 59(e) motion: (1) an
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intervening change in the controlling law; (Bg availability of new evidence that was not
available when the court issued its order; or (8)rtbed to correct a clear error of law or fact or
to prevent a manifest injustic&/irgin Atl. Airways, Ld. v. Nat'l Mediation Bd.956 F.2d 1245,
1255 (2d Cir. 1992). “Rule 60(b) alls a party to seek relief from a final judgment, and request
reopening of his case, under a limited set of circumstances includinl fing&gtake, and newly
discovered evidence.Gonzalez v. Croshyp45 U.S. 524, 528 (2005).

Defendant’s motion invokes boRule 59(e) and Rule 60(b) he version of Rule 59(e)
that was in effect at the time of Defendaptidgment contains a 28-day time-limit on filing
motions under Rule 59(e). Fed. R. Civ. P. 59(@he deadline under Rule 59(e) is “inflexible.”
Crenshaw v. Superintendent of Five Points Corr. Fa@85 F. Supp. 2d 224, 227 (W.D.N.Y.
2009). However, a motion under Rule 60(b) “trlus made within a reasonable time...no more
than a year after the entry oktiudgment or order or the dattthe proceeding.” Fed. R. Civ.
P. 60.

Here, it is unclear which judgment that Dedant seeks to “alter or amend” under Rule
59(e). Defendant confusingly states it seeksiéf from the portion of the Court’s August 4,
2014 Judgment in favor of plaintiff ... thapplied the January 24, 2014 Opinion and Order
Granting in Part and Denying in R#&laintiff's Motion for Summary Judgment.Doc. 127 at 1.
Under the twenty eight day rule, a Rule 59(e}iororelated to the January 24 Opinion needed to
be filed by late February 2014, and Defendadtrdit file the instantnotion until September 2,
2014. So to the extent Defendant seeks to amend the January 24 Opinion, its motion under Rule

59(e) is untimely. However, a 59(e) motion related to the entry of final judgment dated August

8 Prior to December 1, 2009, motions under Rule 59(e) were required to be filed rualate®d days after the entry
of judgment.
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4, 2014 was required to be filed by Septemb&024, and therefore the 59(e) motion in relation
to that decision was timely filed Additionally, the filing falls vithin the “reasonable time” limit
provided in Rule 60.

Nonetheless, where a party requests relief under both Rule 60 and Rule 59(e) and the
Rule 59(e) request “merely regates [the] request under RB8(b), and any relief which
plaintiffs seek under Rule 59(i)covered by Rule 60(b), the Cowill not separately analyze
Rule 59(e).” Cueto v. TuckemNo. 12 Civ. 4016 (PAE), 2012 WL 4466632, at n.1 (S.D.N.Y.
Sept. 27, 2012xee also Twumasi v. Brennan Traméo. 94 Civ. 5930 (DLC), 1996 WL
343056, at n.2 (S.D.N.Y. June 20, 1986)d, 129 F.3d 114 (2d Cir. 1997) (“Although
substantive differences do exist between the rulgbe instant case plaintiff's request for relief
under Rule 59(e) merely replicates his requestuRdée 60(b). Therefore, because Rule 60(b)
addresses the situation presented by this matiwh any relief to which plaintiff is arguably
entitled under Rule 59(e) is covered by Rule 60(b), the Court will not separately analyze
plaintiff's motion under Rule 59(e).?9.

Rule 60(b) provides, in relevapart, that “the court may relieve a party . . . from a final
judgment, order or proceeding for . . . reasons [af]: (2) newly discowed evidence, that, with
reasonable diligence, could not have been discovered in time to move for a new trial under Rule
59(B); [and] (3) fraud . . . misrepresentatj or misconduct by an opposing party...” Fed. R.

Civ. P. 60(b). Here, Defendant seeks relief under both 60(b)(2) and 60(b)(3).

7 September 1, 2014 was a Federal Holiday (Labor Day), so the deadline was extended.

8 Here, the relief requested, including a new,tisacovered by both Rule 59(e) and 60(Bge, e.gStrobl v. N.Y.
Mercantile Exch.590 F. Supp. 875, 878 (S.D.N.Y. 1984ff/d, 768 F.2d 22 (2d Cir. 1985) (“[D]efendants’ motion
for a new trial based on newly discovered evidence is premised on both Fed. R. Civ.dP66@anEach of these
rules provides a different time within which the motionstribe made. However, the substantive standards under
both rules are essentially identical.”).
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Rule 60(b) “allows extraordary judicial relief.” Nemaizer v. Bakei793 F.2d 58, 61 (2d
Cir. 1986) (citation omitted). “A [Rule 60(b)] mot for relief from judgment is generally not
favored and is properly granted only uposhawing of exceptional circumstance$Jhited
States v. Int’l Bhd. of Teamste®47 F.3d 370, 391 (2d Cir. 2001). “In deciding a Rule 60(b)
motion, a court must balance the policy in fagbhearing a litigans claims on the merits
against the policy in favor of finality.Kotlicky v. United States Fid. & Guar. C&17 F.2d 6, 9
(2d Cir.1987) (citation omitted). Moreover, R@@(b) motions are left to the sound discretion
of the district judge.See Nat'l Petrochemical Co. hn v. The M/T Stolt Shea#30 F.2d 240,
244 (2d Cir. 1991). The burden of proof is oa garty seeking relief from the judgment.
Pichardo v. Ashcroft374 F.3d 46, 55 (2d Cir. 2004).
V. MOTION TO SET ASIDE THE JUDGMENT UNDER RULE 60(B)

Defendant seeks relief from this Court'sigting in part of summary judgment under
both Rules 60(b)(2) and 60(b)(3) of thederal Rules of Civil Procedure.

A. Rule 60(b)(2) Relief is Not Appropriate

Rule 60(b)(2) contemplates “newly discosé evidence which by due diligence could
not have been discovered in time” for the disposiat issue. Fed. Kiv. P. 60(b)(2). A
movant seeking relief under Ru86(b)(2), must meet an “onerous standard” by showing that:
(1) the newly discovered evidenceoisfacts that existed at the time of trial or other dispositive
proceeding; (2) the moving party is justifiably igaot of the facts despite using due diligence to
learn about them; (3) the newly discovered eviges admissible and of such importance that it
probably would have changed the outcome; ahth@newly discovered evidence is not merely
cumulative or impeachingUnited States v. Int’l Bhd. of Teamste2d7 F.3d 370, 392 (2d Cir.

2001). These requirements must be “strictly meétrdited States v. All Right, Title and Interest

14



in Property and Premises Known &0 Main Street, Peekskill, N,Y¥53 F. Supp. 121, 126
(S.D.N.Y. 1990). Moreover, thnewly discovered evidence ste “highly convincing.”
Kotlicky, 817 F.2d at 9.

The Court finds that Defendant has failedrteet this standard because it has not shown
that it was diligent in seeking out this evidenceéhatt the evidence is of such importance that it
probably would have changecdetbutcome of the case.

i. APS Did Not Use Due Diligence to Larn About the “Newly Discovered”
Evidence

Defendant’s core argumenttlgat the trial testnony of Douglas Finch, Summit’'s Chief
Operating Officer, revealed that Summit lied akibetfact that the “principal purpose” of the
customer projections was to allow Summit to bdlsed on them and that Summit misrepresented
that the estimates were required for staffibmpc. 127 at 1-3. Basaah this allegedly newly
discovered evidence, Defendant seeks to r@i@sts equitable estoppnd covenant of good
faith and fear dealing defenses. Doc. 127 af4E®fendant points to the following trial
testimony of Mr. Finch as support for its motion:

Q: So the projection is reallpere to help staffing anather things, but staffing is
one of the principal reasons, correct?

A: It's one of several reasons.
Q: Is it a principal reason?
A: No, the principal reason is for billing.

Id. (citing Trial Tr. at 409:3-8).

9 Defendant claims that without the newly discoveredende, the arguments it advanegdhe summary judgment
stage regarding the affirmative defenses of equitable estoppel and breach of the covenant of godditsting
were limited and the Court’'s January 24 Order couldala into consideration these facts before ruling that
Defendant’s affirmative defenses did not apgdya matter of law. Doc. 127 at 4-5.
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Specifically, Defendant claims that throughthg proceedings Mr. Finch “obfuscated the
truth” because at his previous deposition heftedtthat the estimates were used for “multiple
purposes” and Plaintiff cannot point to a sinigitance in which Summit disclosed “that the
principal purpose of the estimates was so that Summit could bill APS based on them.” Doc. 136
at 2 (emphasis in original).

Defendant fails to satisfy the 60(b)(2) startlbecause it has failed to establish that it
was justifiably ignorant of the existence of thisdence despite the exeseiof due diligence.
APS could have learned of MFinch’s opinion about whethéilling was the “principal
purpose” during his deposition. Mfinch was noticed for a deptsn during fact discovery
and his deposition took place on December P22 Doc. 131 Ex. 2. Mr. Finch’s deposition
testimony addressed the multiple purposes facwBummit requested customer projects:

Q: During December of 2010 did you haveyaliscussion with Mr. Moczul about

whether Summit intended to use estimatet had been received from Mr.
Watson as a customer projection purposes of billing APS?

A: Not a specific conversation. Otheathany estimates thate provided are
used for setting up they are used for multiple purposes, setting up the clinic,
staffing, supplies andilling, that's the same estimatased across the board.

Doc. 131, Butler Decl. Ex. 2 at 176-77 (emphadideal). However, it is of no consequence that
Mr. Finch did not testify durinis deposition that the “princb purpose” of the customer
projections was so that Suritroould bill APS based on thegprojects. This is of no
consequence because Defendantsat@oint to an instance whekér. Finch was actually asked

in his deposition what the “princib purpose” of the projections wef.

0 The Court does not have the entire deposition of Mr. Finfidrdoé, only a small excerpt that Plaintiff provided to
suggest that Mr. Finch’s trial testimony was indeed not contradictory to his deposition testimdmy arditional
excerpts provided during the summary judgment brieflBgeDoc. 44, Ex. 13; Doc. 56, Ex. 1. Tellingly,
Defendant fails to point to any specific contradictoryitesny, but instead simply states that “[i]n its depositions,
declarations, and other sworn statements submittedsiadtion, Summit compounded its initial misrepresentation
by repeating that the custonmpjections were requested for, and usegtadf the clinics.” Doc. 127 at 1-2. Mr.

16



Additionally, there is no indition his trial testimony coratdicts what came befoté. At
trial, Mr. Finch did not testify thate customer projections were @atdonecessary for staffing,
only that billing was the “principal purposeAt his deposition, Mr. Fich listed the various
purposes for which the projections were usedjidenot discuss or rk the relative importance
of those different uses because he was not asked to'ddrsuis, the trial evidence is not
inconsistent with the other evidence, inchgIMr. Finch’s previous sworn statements.
Therefore, there is “no indicat that [Defendant] could not Y discovered this evidence
earlier” through reasonable diligeniceposing the same questiathgring the deposition of Mr.
Finch. Schwartz v. Capital Liquidators, In@84 F.2d 53, 54 (2d Cir. 199@)olding that district
court did not abuse its discretion in denyindeRa0(b)(2) motion where evidence could have
been discovered earliegee alsd.iberty Mut. Ins. Co. v. FAG Bearings Corf53 F.3d 919
(8th Cir. 1998) (newly discoveraezidence in another trial agairige insured did not entitle it to
relief from the judgment, sincedhnsured failed to show why thatidence could not have been
discovered earlier with due diligencsge als@QEP Energy Co. v. Sullivab26 F. App’x 828,
830 (10th Cir. 2013) (district court did not abuts discretion in coreding party did not
exercise reasonable diligence where it soughttate judgment based on depositions that party
discovered from another litigation where thetpanade decision not to depose witnesses in

current litigation);see alsd&irkland v. City of Peekskill Police DepMWo. 87 CIV. 8112 (MEL),

Finch’s trial testimony does not contradict that the projecticere used to staff the clinicas he stated at trial that
staffing was “one of several reasons” for the projections, just not the “principal re&s=eT.fial Tr. at 409:3-8.

11 Even assuming his trial testimony was contradicted by other non-testimonial evidence, that in xcueey e
Plaintiff's failure to inquire into this topic at Mr. Finch’s depositiolis Defendant propsr points out, this
supposedly contradictory evidence did not deter counsel from asking the relevant questidns at tria

2 additionally, the Court notes that whether Summit or Finch’s subjective view as to which purpose for the
estimates was the “primary purpose” is irrelevant gibhen the contract unambiguously allowed Summit to bill
based on the estimates. That is, Summit could usesthmeates to bill under the clear terms of the agreement
regardless of what their “primary purpose” wés.other words, it is sufficient that billing wagurpose.

17



1989 WL 31644, at *3 (S.D.N.Y. Mar. 28, 1988jf'd sub nomKirkland v. City of Peekskill

888 F.2d 125 (2d Cir. 1989) (denying 60(b) reirefelation to newldiscovered testimonial
evidence because “[t]he fact thhé recent testimony of [two witagses] contradicted that of one
another or of other witnesses, and thus mayide a basis to impeach credibility, is not a
ground for Rule 60(b) relief.”).

If the standard for under Rule 60(b)(2) simpdyguired that a questi be asked at trial
that has not previously beasked before in a deposition—Rasefendant essgially suggests
with its motion—the Rule would encourage patie take incomplete depositions in the hopes
of “discovering” new information at tridf Defendant is effectivelyeeking to fault Mr. Finch
for notvolunteeringthis additional information at his desition, despite the fact he was not
specifically questioned about it.

Additionally, although it does ndorm the primary basis of Defendant’s motion,
Defendant also references the trial testignof Jason Moczul, Summit’'s national account
manager assigned to the program to further sudigaisMr. Finch lied. The testimony relates to
a trial exhibit in which Mr. Finch wrote to2S’s senior management that “Summit believes
those clinics were approprigyedtaffed based on Summit Headttaffing guidelines.” APS Trial
Ex. CR, Doc. 128, Rosenbaum Decl., Ex. 2. Mrchid testified that he actually wrote that
sentence in the email and that the statemvast“false” because the company “did not have
staffing guidelines.” Trial Tr. 218:6-8, Doc. 18psenbaum Decl., Ex. 1. For the same reasons

as discussed above, there is no indicationBleféndant could not have discovered this

13 See also Schlicht v. United Statl®. Civ. 03-1606 (RCB), 2006 WL 229551, at *2 (D. Ariz. Jan. 30, 2006)
(Rule 60(b)(2) “was not intended to reward the lacksidal or unscrupulous litigant who fails to make a timely
offer of evidence. Otherwise, Rule 60(b) would be raksdjto a tool of litigation gamesmanship by which parties
could withhold evidence from the courts, emboldened with the knowledge that theyhawald second bite at the
apple on account of their émwly disclosed evidence.”).
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testimony regarding whether the statement wise f@arlier througheasonable diligence. There
is no allegation that the exhibit itselitrial Ex. CR, was newly discovered.
i.  The “New Evidence” Would Not HaveAltered the Outcome in this Case

Even if Defendant acted diligently in s&sd out the evidence presented at trial,
Defendant has also failed to establish thet “newly discovered” evidence would have
probably changed the outcome in this case. Defaradaims that these two additional pieces of
trial testimony are relevant to the affirmativdeateses of collateral &sppel and breach of the
implied covenant of good faith and fair dealing.

First, with respect to the affirmative defensf estoppel, the Caufiound in its January
24 Opinion that “even assuming that Summit didage in concealment or misrepresentation”
and APS relied to its detriment by providing estimates, “the detriment arose only because APS
provided what provetb be erroneouslizigh estimates, and the Agreement’s minimum fee
provision clearly allocated that risk td?&.” Doc. 61 at 32. Thus, the Court foumnder alia,
that Defendant had not shown that APS dedritally relied on any misrepresentation or
concealment because the detriment to Defendantsuffered because its projections wegh,
not because the projections werevided in the first placeld. Therefore, the Court agrees with
Plaintiff's argument that eveif Mr. Finch’s or Mr. Moczuls testimony could be considered
evidence that altered the Cougrfinding regarding whether cogalment or misrepresentation
occurred, the testimony does ntieathe Court’s decision on the affirmative defense of estoppel
because this evidence does not beaherelement of detrimental reliance.

Similarly, in regards to the breach of theplied covenant of good faith and fair dealing,
the Court previously rejectedishdefense as a matter of law Sa&imt evidence of any cognizable

damages sustained by APS as a result of a breach by Summit.” Doc. 61 at 28. The purported
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new testimony does not provideyaadditional evidence of damages, so the testimony does not
change the Court’s ruling with regks to this affirmative defense.
Additionally, Defendant points ta number of cases holditigat under New York law, a
party is required to tell the “futruth” after undertaking to spealseeDoc. 127 at 9-10; Doc.
136 at 5-7. The basis of Defendant’s argumentashbhd Summit told “the whole truth” that the
“principal purpose” of the customer estimavess billing, “APS woulchot have assumed the
risk of providingany estimates.” Doc. 136 at 7 (emphasis in original). This ignores, however,
the Court’s finding that the detriment to Defentiovas suffered because the projections were
high, not because the projectionsre@rovided at all. On thigoint, the Courreiterates the
concerns with Defendant’s similar arguméndt it noted in its January 24 Opinion:
Here again the Court finds itselbmfronted with a troubling suggestion...—
namely, that APS was somehow tricketbiproviding artificially high estimates
because it did not realizewould be billed accordingly, thus implying that APS
would have provided reduced estimates had it known it was in its best financial
interest to do so. Stated another waypliait in APS’s argument is that it willfully
provided inflated estimates of employee g#pation because it believed it would
suffer no financial penalty if it caused Suihito overstaff the clinics. Given that
APS’s position, putting aside what it now gks actually transpired, is that Watson
and his team had been operating untierassumption that Summit was actually
staffing, and thus incurring costs, based on the Watson estimates, it is difficult to
see where the alleged ‘injustice’ die..One would hope—and the Court will
presume—that APS and its employeesuld have made good-faith estimates
regardless of which party was expecteligar the resultasbsts. Moreover...both
Glazer and Watson testified at their daposs that the Watson estimates did
represent good-faith estimateflsexpected participation.
Doc. 61 at 32 n.16. For these reasons, the additional evidence does g ateécome in this
case.
Thus, because Defendant has not satisfied efatie elements necessary to obtain relief

from judgment, the Court findsdhthis case does not presemtgimstances warranting the relief

sought under Rule 60(b)(2).
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b. Rule 60(b)(3) Relief is Not Appropriate

Defendant also argues that the Court sth@alcate the judgment under Rule 60(b)(3)
based on Plaintiff's failure to fully disclose M¥inch'’s belief that staffing was not a principal
reason Summit sought the participation estisated Mr. Moczul’s trial admission that he
March 12, 2011 email contained a false statémegarding staffing guidelines. A court may
grant relief from final judgment under Rule BY@) in case offraud ... misrepresentation, or
other misconduct of an adverse party.” Fed. R. Civ. P. 60(b)(3). Rule 60(b)(3) is “invoked
where material information has been withhetdncorrect or perjured evidence has been
intentionally supplied.”Matter of Emergency Beacon Caorp66 F.2d 754, 759 (2d Cir. 1981).
A party must demonstrate that the opponent’s omdact substantially intezfed with his ability
to fully and fairly prepardis case and defend the motiddeeFleming v. N.Y. Uniy 865 F.2d
478, 484-485 (2d Cir. 198%gee also Travelers Cas. & Sur. Co. v. Crow & Sutton Ass2i28.
F.R.D. 125, 131 (N.D.N.Y. 20053ff'd sub nomTravelers Cas. & Sur. Co. v. Crow & Sutton
Assocs., In¢172 F. App’x 382 (2d Cir. 2006). Itsell established that “a Rule 60(b)(3)
motion cannot be granted absent clear and comgrevidence of materiahisrepresentations
and cannot serve as an attempt to relitigate the meFRterhing 865 F.2d at 484.

Here, both parties had access to the Ma&;i2011 email to APS management regarding
staffing and the ability to depose Mr. FinaldaMr. Moczul. Where a movant has access to
documents and depositions but fails to ask the sateeant questions ia deposition as it does
at trial, it cannot credibly claim that it was prevented fféuly presenting its case.'See
Progressive Casualty Ins. Ce. Liberty Mutual Ins. C9.1996 WL 524339, at *2 (S.D.N.Y.
Sept.13, 1996) (holding 60(b)(3) efiinappropriate where documents were in possession of

party at the time summary judgment was filesBe also Taylor v. Texgas Cqrp31 F.2d 255,
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259-60 (11th Cir. 1987) (where padlleges witness was “less thaathful” at a hearing where
he “failed to tell the Court” relevant informan, but the questions asked at the hearing did not
address certain topics, the defemdaannot establish th#te plaintiff's failure to reveal that
same information prevented it from fully afadrly presenting its case). Even assuming a
misrepresentation or fraud occurred, theréwbluld not be grounds for Rule 60(b)(3) since
Defendant has not shown how Plaintiff preveridedendant from presenting those facts to the
Court or representing the casgee In re Sheb01 B.R. 216, 223 (Bankr. S.D.N.Y. 2013)
(“Even assuming that the Debtor knew thahBaf America’s mortgage should have been
satisfied by the refinancing and knew that MBS issued a satisfaction of the mortgage, and
even if the Debtor failed to dixse those facts to the Courteth still would not be grounds for
Rule 60(b)(3) relief since EverBank has nitieged how the Debtor prevented EverBank from
presenting those facts to the Court in opposition to the [Motion].”).

Thus, Defendant has failed to meet its bartteshow that the conduct complained of
prevented it from fully and fairly presenting @dase. Defendant’s argumemegarding allegedly
false statements or misrepresentations are mattgnpts to relitigate this Court’s previous
summary judgment motion. For these reasonfgmkants cannot prevail as a matter of law on a
Rule 60(b)(3) motion predicatexh fraud or misrepresentation.

V. PLAINTIFFS’ MOTION FOR PREJ UDGMENT INTEREST, ATTORNEYS’
FEES, AND POST-JUDGMENT INTEREST

Plaintiff's motion seeks three forms of religfl) prejudgment intes¢ at the statutory
rate of nine percent per annu(8) all reasonable expensedit§ation based on the Services
Agreement between Summit and APS, includingra#ys’ fees, as well as interest on those
expenses at the statutory rate; and (3) padgment interest on each money judgment entered in

this matter. Doc. 114 at 2. Defendant doesdiggute that Plaintiffs entitled to (1) pre-
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judgment interest at the state ataty rate of 9% per annum, (2f@nest on litigation expenses at
the state statutory rate of 9% per annum or (3}J-palgment interest atélfederal statutory rate
of 0.12% per annurif. Thus, the only issues in disputee whether Plaintiff is entitled to
reasonable litigation expenses, including attosh&es, and, if so, whether the requested
expenses are reasonabld.

a. Prejudgment Interest Under New York Law

Plaintiff seeks an award of prejudgment interest under Netk Mav. “In a diversity
case, state law governs the agivaf prejudgment interest.Schipani v. McLeadb41 F.3d 158,
164 (2d Cir. 2008). Under New York law,am action at law for breach of contract,
“prejudgment interest is recoverable as of rightrademark Research Corp. v. Maxwell Online,
Inc., 995 F.2d 326, 342 (2d Cir. 1993). New York'sjpdgment interest rate for breach of
contract cases is 9% per annum, which acooues simple, rather than a compound, baSie
N.Y. CPLR 8§ 5004Marfia v. T.C. Ziraat Bankasil47 F.3d 83, 90 (2d Cir. 1998) (“New York
courts have held that in a breach of conteation of this sort predgment interest must be
calculated on a simple interest basis at the statutory rate of nine percent.”) (citations omitted).

Defendant neither disputes tiltaintiff is entitled preydgment interest at the state
statutory rate of 9% per annurnthe amount of prejudgmenténest calculated by Plaintiff,
totaling $435,574 SeeDoc. 114 at 4> Accordingly, the Court awards Plaintiff $435,574 in

prejudgment interest.

1 Indeed, Defendant’s opposition is entirely silent on the issue of int&esboc. 134.

15 Absent any objection by Defendant, the Court acctijet calculation method timed by Plaintiffs for

determining the various dates of accroiatlamages and total interest calculations, which takes into consideration
the unpaid minimum fees from each invoice, the date thedesaiere paid, the interest due per day, and the total
number of days accruing imésst for each invoice owe®eeDoc. 114 at 4see alsdoc. 116, Butler Decl. Ex. 14
(chart of interest on unpaid minimum fees).
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b. Attorneys’ Fees, Nontaxable Expenseand Interest On Those Expenses Under
the Services Agreement

The Second Circuit has outlined the optiomistrict court has regarding a motion for
fees when an appeal on the merits is pending-giitect court may: (1) “rule on the claim for
fees;” (2) “defer its ruling on the motidmr (3) “deny the motion without prejudice,
directing...a new period for filing aftehe appeal has been resolveddncredj 378 F.3d at
225-26 (citing Fed. R. Civ. P. 54(d) advisory comeets note). Thus, a district court is not
required to resolve the motion for attorneys’ fbefore the appeal is completed. Indeed, Courts
in this Circuit regularly defer the award of atieys’ fees or deny thmotion without prejudice
pending the resolution of an appeal on the meBise, e.g., Gill v. Bausch & Lomb
Supplemental Ret. Income Plar6i09—-Civ—6043 (MAT), 2014 Wi404902, at *1 (W.D.N.Y.
Apr. 10, 2014) (“Where the losing party takes anegbpn the merits of case, the district court
has the discretion to defer ruling on the prevaipagy’s motion for attorney’s fees”) (citation
omitted);Doe ex rel. Doe v. E. Lyme Bd. of Equido. 3:11 CV 291 (JBA), 2014 WL 4370504,
at *3 (D. Conn. Sept. 2, 2014) (denying motion faomtey’s fees and sbs “without prejudice
to renew such motion...”). Deferring a ruling Btaintiff's motion for attorneys’ fees until the
Second Circuit resolves Defendant’s appeal essthat this Court only has to address the
motion for attorneys’ fees by the party that ultimately prevalse Gil] 2014 WL 1404902, at
*1. Thus, the Court finds that delaying the resolutf the attorneys’ feassue until the appeal
on the merits has been decided is the mpasient course of action because “immediate
resolution of the...issue of...attays[] fees is unlikely to asst the Court of Appeals.id.
(citation omitted);see also Matsumura v. Benihana Nat. CoNp. 06 CIV. 7609 (NRB), 2014
WL 1553638, at *6 (S.D.N.Y. Apr. 17, 2014),mgal withdrawn (Aug. 1, 2014) (noting that

deferral of award of attorney&es “does not prevent the merits judgment we have rendered
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from being considered final for purposes of apf)eaccordingly, the Courfinds that ruling on
the issue of attorneys’ feespenses, and interest on thospenses is deferred pending the
appeal in the Second Circdt.

c. Post-Judgment Interest Under Federal Law

Plaintiff seeks an award of post-judgmenterest under 28 U.S.C. § 1961(a), which
states that “[ijnterest shdle allowed on any money judgmemia civil case recovered in a
district court. . . . Such interest shall be calculdtem the date of the &i of the judgment, at a
rate equal to the weekly average 1-year consteaturity Treasuryield, as published by the
Board of Governors of the Federal Reserve Systenthe calendar week preceding][] the date of
the judgment.” 28 U.S.C.A. 8§ 1961. Post-judgiaterest is designed to compensate the
plaintiff for the delay it suffers from the time dages are reduced to an enforceable judgment to
the time the defendant pays the judgmedge Kaiser Aluminum & Chem. Corp. v. Bonjgrno
494 U.S. 827, 835-36, (1990). The Second Circuitbasistently held that an award of post-
judgment interest at the statoy rate is “mandatory.’Schipani v. McLeodb41 F.3d 158, 165
(2d Cir. 2008) (citingNestinghouse Credit Corp. v. D’'Ursg71 F.3d 96, 100 (2d Cir. 2004)).

Plaintiff correctly requests that the post-judgminterest run from the date the judgment
was entered and Defendant doesdispute that the post-judgmentenest is proper or that the
appropriate interest rate forisjudgment as set by the Treasis “.12 percent per annumS3ee
Doc. 114 at 7. Therefore, Plaintiff is awatdld@ost-judgment interest of .12 percent on that

judgment for each day that payment is delayed.

6 This deferral does not prevent the merits judgment from being considered final forgsuspappeal See Ray
Haluch Gravel Co. v. Cent. Pension Fund of Int'l Union of Operating Eng34 S. Ct. 773, 777 (2014).
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VI. CONCLUSION

For the reasons set forth above, Defendant’s Motion pursuant to Rule 59(e) and Rule
60(b) is DENIED. Plaintiff’s motion for fees and interest is GRANTED in part and DEFERRED
in part. Specifically, Plaintiff’s motion is GRANTED with respect to their request for
prejudgment interest and post-judgment interest. It is hereby:

ORDERED that Plaintiff is awarded prejudgment interest at 9 percent per annum against
Defendant and that the previously-entered judgment shall be amended to include prejudgment
interest in the amount of $435,574. The Clerk of the Court is directed to enter an amended
judgment for Plaintiff against Defendant for damages and prejudgment interest in the améunt of
the $1,522,176 awarded in the judgment (Doc. 112), plus the $435,574 in prejudgment interest
ordered here, for a total of $1,957,750; and it is further

ORDERED that Plaintiff is awarded post-judgment interest on the August 4, 2014
judgment (Doc. 112) at .12 percent per annum against Defendant. |

Plaintiff’s motion with respect to attorneys’ fees, nontaxable expenses, and interest on the
litigation expenses is DEFERRED pending appeal.

The Clerk of the Court is respectfully directed to terminate the motions, Doc. 113, Doc.
126.

It is SO ORDERED.

Dated: February 1, 2017
New York, New York

—=0 X

Edgardo Ramos, U.S.D.J
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