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PRELIMINARY STATEMENT

In an attempt to overcome the failingstiog¢ First Amended Complaint (“*Complaint”)
thatMr. Ossenmacher and Prof. Rudolfie “Individual Defendants”) identifieth their
Memorandum of Law in support of thétotion to Dismisghereinafter Motion” or MTD”),
ECFNo. 127 Plaintiff Capitol RecordsLLC (“Plaintiff”) improperlyseeks tanterject
purportedevidencento its gpositionbrief that, if anything,is most notable for itsomplete
absence from the Complaint itsébfieeMem. of Law in Opp. to Individual Defs.” Mot. to
Dismiss Pl.’s First AmCompl. 5, ECF No. 133 (hereinafter “Opposition” or “Pl.’s Oppi.§.(
the summary judgment recordlaintiff’'s inappropriate attempt teave the Courbvercome
these missing allegations by examining the summary judgment r@estebd of th&€€omplaint)
is all but a concession thiéite Complaints devoid of thespecific allegations necessdoystate a
claim against the Individual Defendants the Second Circuit has explained“plaintiff should
not so easily be allowed to escape the consequences of its own f&@lome¢ Indust., Inc. v.
Sum Holding L.R.949 F.2d 42, 47 (2d Cir. 1991).

When stripped ofhis improper “evidence,the reality of PlaintiffsComplaintbecomes
obvious it contains onlywo conclusory allegatisthat make any referencettee Individual
DefendantsAm. Compl. T 33; 37. As explainedtime IndividualDefendants’ Motion, such
cursory allegations are insufficient to sati$iyombly/lgbal Further, even if this Court considers
Plaintiff's un-pled allegations (which, as explained below, it should, magintiff still fails to
point the Court to thepecific facts needed to statach claim it is attempting fmursueagainst
the Individual Defendant3.herefore, dismissal of the Complaimbuld still be appropriate.

Nor should Plaintifibbe allowed to amend its failed pleadiiog a second timeRlaintiff

already had thepportunity to state its allegations against the Individual Defendants with



particularity and either could not or chose not to domsolegally sufficient mannePlaintiff’s
contention that it will bgprejudiced by ReDigi’s supposed inability to papat permitted to
repleadis without foundation. This Court should not g®apitalanother opportunity to do what
it could haveried todo months agandwhich has already delay¢ide ultimate resolution of the
legal and factual issues in this ca$@laintiff truly had the facts available to assert viable
claims against the Individual Defendants, it should have done so at its first oppoendigs
explainedin the Individual Defendants’ Motion, the onus of Plaintiff’'s pleadailyire falls on
the Raintiff and not on the Individual Defendants or this Court.

ARGUMENT

A. The First Amended Complaint Fails to State Claims Against the Individual
Defendantsand Should be Dismissed

1. Plaintiff's Opposition Inappropriately Attempts to Transform the Individual
Defendants’ Motion to Dismiss into a Motion for Partial Summary Judgment.

Instead of reviewing the Complaint and the allegations as Plathtiff argueghat this
Court shouldnsteadconsider thevastsummary judgment record — including the Courtreéd,
the documents filed in connection with the cross-motions, and the declarations prevedisly f
by the Individual Defendants. PIl.’s Opp. at 3-10. This material is not properly ble¢o@mrt
on the instantmotion.And even if these materials did support Plaintiff's allegatigvisch
Individual Defendants dispute)ne has to wonder why Plaintiff ultimately failed to incldicem
in its Complaint The Individual Defendants are unable to respond to (and seek dismissal of)
allegations thaare not actually made against them, but instead,refdyred to generically in
the recordand they should not be forced to defend ag#tasntiff's vague and amorphous
assertionshat the bases for its claims lie somewhere in the vast record before the Court

In order to make use of documents outside the four corners of the complaint in opposing

a motion to dismiss, ‘glaintiff's relianceon the terms and effect of a document in drafting the



complaint is. . .necessary. . ; mere notice or possession is not endughambers v. Time
Warner, Inc, 282 F.3d 147, 153 (2d Cir. 200@mphasis in original) (citinGorteg 949 F.2cat
47-48).Plaintiff heredoes contend that itélied’ on any of these newly citedocuments in
draftingits Complaint — nor could it. &the Individual Defendants explained in their opening
Motion, the Complaint is a neamomplete facsimile afhe originalcomplaint written prior to the
existenceof the very materials on which Plaintiffould now have to contend that it reli&kte
MTD at 11 Plaintiff's lack ofanyspecificreliancein draftingthe Complainbn the outside
documents it now seeks to have this Court consider istéaital argumentNearly the entire
Complaint, save the two conclusory and wholly insufficient paragraphs refer@noees, is cut
and pasted from the initial complaint except that “Defendant” was changed to “Beferid
Even if Plaintiff contrary to temporal logic, relied on sgeunreferenceghaterials in
draftingits Complaint, the Court could only consideemin evaluating a motion to dismiss
three narrow exceptions to the general rule that extrameatesials shouldot be considered on
a motion to dismisg1) where the document is integral to the complaii@} where the
documents incorporated by reference; (@) where judicial notice may be taken of the

documentPlaintiff contends onlyhat the judicial notice exception applfeSeeP!. Opp. at 8.1t

! Plaintiff does not contend that the integral exception applies here. While “a document ‘upon
which [the complaintgolelyrelies and which istegral to the complaihtmay be considered by
the court in ruling on such a motiorRbth v. Jenningzt89 F.3d 499, 509 (2d Cir. 2007)
(quotingCorteg 949 F.2d at 47) (emphasis in original), materials are only “integral” where the
complaint “is replete with references to” those materials and “requests |ulierpretation of
their terms."Chambers282 F.3d at 153 n.4. The Complaint does not meet this high standard.

2 Plaintiff alo states, without citation to a single authority, that Paragraph 37 of the Complaint
incorporates “the Court’s detailed descriptions and analysis of the ReDiigiesierits summary
judgment opinion.” Pl.’s Opp. at But “[t] o be incorporated by reference, the [cJomplaint must
make a clear, definite and substantial reference to the documBmisias v. Westchester Cnty.
Health Care Corp.232 F. Supp. 2d 273, 275 (S.D.N.Y. 2008)practice, this means that the
complaint must identify the specific material that it seeks to incorporate akel nepeated and



does not, nor do any of the other exceptions apply.

In generala court can take judicial notice ‘@ecords and reports of administrative
bodies, items in the record of the case, matters of general public record, asdod@ucuments
attached to the complaintSmart v. Goorgd441 F. Supp. 2d 631, 637 (S.D.N.Y. 2006) (citing
Calcutti v. SBU, In¢.224 F. Supp. 2d 691, 696 (S.D.N.Y. 200H)the court takes judiel
notice,however,t only does so “in ordeto determine what statements [they] contairedut
‘again not for theruth of the matters assertédRoth 489 F.3cat 510 (quotingKramerv. Time
Warner, Inc, 937 F.2d 767, 774 (2d Cir. 1991¢mphasis in originalsee alsdnt'l Star Class
Yacht Racing Ass'n v. Tommy Hilfiger U.SIAc., 146 F.3d 66, 70 (2d Cir. 1998). Thiry,
examplethe Second Circuhasreversedlistrict cours thatconsider “extraneous documents . . .
to provide the reasoned basis ftirdir] conclusion . . . .Global Network Commc’ns, Inc. v. City
of New York458 F.3d 150, 157 (2d Cir. 2006).

The judicial noticeexception does not apply here, and even if it did, this Court could not
properly consider the documentsstoengtherthe insufficient allegations of the Complaint as

Plaintiff suggest$.This is not the prototypical situation wherdefendantisks a court to take

frequent quotations to that materila.; see also Goldman v. Beldefb4 F.2d 1059, 1066 (2d
Cir. 1985). The Complaint here fails to do so.

® Plaintiff's cases arguing that judicial notice is appropriate are inappobiecolirt inSun

Micro Medical Technologies Corp. v. Passport Health Communications,Noc06 Civ. 2083,
2007 WL 2230082 (S.D.N.Y. July 31, 2007), for example, only considered the allegations
contained within the four corners of the complaint when reaching its concl@ianner v.

Loan Care Service Centeo. 3:11cv135, 2011 WL 5238878 (D. Conn. Nov. 1, 2011), involved
materials that were actuallytached to thelefendantsbriefing. The court ifTokio Marine v.

Canter, No. 07 Civ. 5599, 2009 WL 2461048 (S.D.N.Y. Aug. 11, 2009), took judicial notice of a
stipulation filed in a state court proceeding involving the same parties or th@smnly in

order to determine whether the plaintiff's federal lawsuit was barredsoydicata And in

Spence v. Senkowskio. 91CV-955, 1997 WL 394667 (N.D.N.Y. July 3, 1997), thefendants
attached an affidavyireviously filed by the plaintiff in the same caseupportof their motion



judicial notice of an extraneous document in ordesuggportits motion to dismissSee, e.gln

re Bear Stearns Cos., Inc. Sec., Derivative, & ERISA Lit®3 F. Supp. 2d 423 (S.D.N.Y.
2011) Mosdos Chofetz Chaim, In¢. Vill. of Wesley Hills815 F. Supp. 2d 679 (S.D.N.Y.
2011).Instead, Plaintif{the author and master of its own Complamgkes the extraordinary
and unprecedentedquest fothis Court to takgudicial noticeof materials it neverelied upon
or referencedh order tosaveits own Complainfrom dismissal- materials that it could have
(and should havef able) citedand quoted so that Mr. Ossenmacher and Prof. Rudolph could
truly understand the nature of the claims asserted againstRiteantiff's novel“hide the ball”
approachs improperand it has not cited ginglecase where a plaintiff was permitted or even
soughtto do what it is attemptintp do here. MoreovePRlaintiff essentially concedes that the
statements made in these extrarsedocuments wouldeed tdbe taken as tru&eePl.s’ Opp. at
4-5; 12-15; 17-19.But this isimproper, and Rintiff cannot preserviés inadequate Complaint
by asking thiCourt totake judicial notice of materialfr thar supposed truth.

2. Plaintiff Must Do More Than Simply Plead that the Individual Defendants
“Participated, Controlled, or Benefited” From The Corporation’s Infrin gement.

Despite conceding th@womblyapplies in copyright infringement actions, Pl.’s Opp. at
9, Plaintiff claims thait only needs to allegthat ReDigi'sdirectors‘personally participated in,
exercised control over, or benefited from” the corporation’s infringement, aniistiia@mplaint

meets this low standarBl.’s Opp.at 1015. But this is wrong as such a conclusoajlegation is

to dismiss. Plaintiff has not citedsanglecase supporting its argument that judicial notice of
extraneous documents can be takeopipositionto a motion to dismiss.

* For instance, Plaintiff statesThe FAC is furtherbolsteredby Ossenmater s and Rudéph's
multiple declaraitons attesting taheir very personatolesin inventing, implementing managng
andoperating theseavice and eachbf its canponent elemnts found to infringe.” Pl.’s Opp. at

12. For the reasons set out above, the content of these statements cannot be congiugired for
truth but only, if at all, for the fact that Mr. Ossenmacher and Prof. Rudolph submitted
declarations. Thessubmissions cannot provide support for Capital’s insufficient Complaint.



precisely the typ®ef threadbare recitalf a claim’s elementthat Twomblyheld to be
insufficient.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). It is unsurprising thbeat
Plaintiff relies onjusttwo easilydistinguishable motion to dismiss casesnd Plaintiff's
primary summary judgment caséane GroupandUsenet arewholly distinguishable as they
involvedspecificfindings of fact that Plaintiff has failed to allege indiwn Complaint®

In comparison, Mr. Ossenmacher and Prof. Rudolph havédeathis court with three
factually similar cases that PlaintfHiils to adequately distinguisBeeMTD at 7-9. The futility
of Plaintiff's adequate pleading argument force® itome back to the summary judgment record
in its concluding remarks of this section (Pl.’s Opp. at 15), which, for the reasonisatiate,
may not be considered at this juncture. Consequently, Plaintiff's second arglsodals.

3. Collective-Style PleadingCannot Save Plaintiff's First Amended Complaint.

Plaintiff's third argument is that @¢an rely on collectiwstyle pleading and that it is

® Plaintiff only relies on two motion to dismiss cases in this section of its Oppoditiohael
Aram, Inc. v. LaureyNo. 05 Civ. 8380, 2006 WL 510527 (S.D.N.Y. Mar. 1, 2006) @aditol
Records, Inc. v. Wind3igital Corp., 218 F. Supp. 2d 280 (E.D.N.Y. 200R)ichad Aramis

easily distinguishable inasmuch as it relied on the Second Cirtuitsblystandard (later
overturned by the Supreme Court) in concluding that the complaint was sufficient. 2006 WL
510527 at *3. Similarly, Wingsturned on a pr@&womblyinterpretation of Rule 8 notice pleading
that is no longer teable.218 F. Supp. 2d at 284 (relying @onley v. Gibsor355 U.S. 41, 47
(1957), which was explicitly overruled ifwomblyto find pleading sufficient). In addition, the
individual defendant iWingswas alleged to be the 100% shareholder of the corporate defendant
and had financially benefited from the copyrighting activity. No suchéizinterest benefit
allegation is present here, MTD at 13, and Plaintiff does not credibly argue to thacontr

®See, e.gAvrista Records LLC v. Lime Group LLZ84 F. Supp. 2d 398, 438 (S.D.N.Y. 2011)
(“The evidence establishes that [the individual defendant] . . . benefited fromofiuey
activities that gave rise to [the corporate defendant’s] liability. . .s @Widence, taken together,
also establishes that the [individual defendant] kabaut the infringement being committed
through [the corporateedendant’s service].”)Arista Records LLC v.Usenet.com, |r&33 F.
Supp. 2d 124, 158 (S.D.N.Y. 2009) (“[One corporate defendant] has never had employees;
rather, its business is carried out by [the other corporate defendant’s] eesplay®f whom
(besides [the individual defendant]) were terminated by August 2008. [The individeatidnt]

is thedirector and sole shareholder of both companies, and he and other employees of [one
corporate defendant] have expressly admitted his ubiquitous role in the companigEsal.



“abundantly clear” thatts allegations again$Defendants” encompass ReDigi and the
Individual Defendants?l.’s Opp.at 1516. As with Plaintiff's other arguments, this section of its
Opposition relies on ongistinguishablesummary judgmerttolding Usene}. Plaintiff is unable

to cite a single motion to dismiss case that supports its posBerause th&senetcourt made
specific findings of fact on the evidentiary recatdsummary judgmen633 F. Supp. 2d at 158,
and no such evidentiary recqat leastas to the Individual Defendants)ists hergthecase is
inappositeThe collective pleading cases citedhe Individual Defendants’ Motion all of

which held that this form of pleading was inappropréitthis stage of the casebear far more
resemblance to the present case thamtifes solesummary judgment decisioihis Court
shouldsimilarly conclude that Plaintiff's collective pleadirsjinappropriat€.

4. The Complaint Fails to Adequately Plead the Elements of Each Claim Allegéd
Brought Against the Individual Defendants

Plaintiff' s finalargument is thatthere is no need to set out separately and redundantly
that Ossenmachand Rudolph ‘personally participated in,” ‘directed,’ or ‘supervised’ each act
described in each paragrapand that the complaint adequately states a claim for each of its
asserted claims against thdoh at 16-19By its own terms, this section of Plaintiff's Opposition
alsoturns on the Court first taking inappropri@dicial notice of its summary judgment order
and then using its opinion, for the truth of the matteseded thereirip make certain findings
againstMr. Ossenmacher and Prof. Rudohshif such assertions had béelty pled in the

Complaint.Pl.’s Opp. at 1617. Becausehe Court cannot use the summary judgment order for

" Plaintiff's attempt to incorporate the paragraphs preceding its single alleggtiorst both
Individual Defendants, Pl.’s Opp. at 7, fails for this reason as &edUnited States v. Int'l
Longshoremen's Ass'818 F. Supp. 2d 422, 463 n. 75 (E.D.N.Y. 200[1)] he practice of

simply incorporating factual allegjons en masse . against numerous defendants has been held
to violateRule 8(a)(2) even where the factual allegations at issue were incorporateghfrom
earlier portion of the comaint rather than from an external documen(ciing Discon Inc. v.
NYNEX Corp.No. 90€CV-546A, 1992 WL 193683, at *16 (W.D.N.Y. June 23, 19%)ch v.
Hickman No. CV F 06-171 AWI SMS P, 2007 WL 586695, at *2 (E.D. Cal. Feb. 22, 2007)).



this purposand becausklaintiff does not seriously contend that its allegatiabsent the
summary judgment ordgesatisfyTwombly® Plaintiff's last argument fails.

Even if the Court considers the summary judgmeoord however, Plaintiff has still
failed to state tenable claims against the Individual Defendants. For msRlamtiff can point
to no documents showing the Individual Defendants’ supposed finamteiast in the infringing
acts, and instead asks the Court to imply such benefit based on three summargtjcdgese
Pl.’s Opp. at 18 (citing cases). Similarly, Plaintiff directs the Caurtd documents supporting
an assertion that the Individuaefendantdiad actual knowledge that ReDigi allegedly infringed
on Plaintiff’'s copyrights, and instead only quote a portion of the summary judgmenstatiiey
that the Individual Defendantpfesumablyunderstood the likelihood” of infringement. Pl.’s
Opp. at 18 (emphasis added). This statement is hardly the same as a finding &legagan)
of actual knowledge. Finally, Plaintiff cannot allege that Mr. OssenmaciteProf. Rudolph
acted with scienter, regardless of whether they inappropriately rely oartimasy judgment
record. Consequently, Plaintiffs Complaint fails to satiBlyomblyeven if the Court considers
this inappropriate summary judgment evidence and dismissal is warranted

B. The First Amended Complaint Should be Dismissed with Prejudice.

In its Opposition, Plaintiff reveals islemotivation for adding the Individual
Defendants to theomplaint: ReDigi’s supposed inability “to cover the substantial liability it
faces for its infringing conduct.” Pl.’s Opp. at Zhis is a legally insufficient reason to allow
Plaintiff yet another opportunity to amend the Complaint this late in the litigatiah

consequently, dismissal with prejudice is warranted.

8 SeePl.’s Opp. at 17-19citing the Court’'s summary judgment order for each of the claims it is
apparently pursuing against Mr. Ossenmacher and Prof. Rudiph);19 €iting the same pre
Twomblymotion to dismiss cases in support of this argument that are easily distingufshable
the reasons set out in noterfra).



In Cartier, Inc. v. Four Star Jewelry Creations, Indo. 01 Civ. 11295, 2004 WL
169746 (S.D.N.Y. Jan. 28, 2004he plaintiffs sought to amend their complaint for a second
time —two years after thenitial complaint was filed, and after discovery had been completed —
in order “to add the Presidents and Vice Presidents of the three corporate defendhst
theory that a corporate officer is individually liable for the torts the @fftommits’ Plaintiffs
there specifically noted th#tey were concerned about the corporate defendant’s ability and
willingness to pay any monetary awald. at *2-3. Judge Motley denieplaintiffs another
opportunityto amendheir complaint concluding that this lapse in time constituted unduaydel

The factual possibility that a corporate defendant will not be able to satisfy a

money judgment attends every litigatidfurther, the theory for relief against the

proposed defendants that plaintiffs advocate for was known to them at the time
they filed their initial and first amended complaints. Given that the facts and the
theory were known to the plaintiffs previously, and they do not offer a foundation
to explain their sudden preoccupation with defendants’ seeming inability or

unwillingness to pay, the court is not persuaded that the plaintiffs have provided a

satisfactory and valid reason for their delay.

Id. at *3 (citing cases)Judge Motley founthat the corporate defendants’ reliance on the
plaintiffs’ theory for two years coupled with the above established that theddefis would be
unduly prejudiced if it allowed plaintiffs to add the individual defendants to their second
amended complainkd. at *4.

This case is on all fours withartier. Just as ifCartier, the Plaintiff heresought to add
corporate officers to the action nearly two years after the initial @ntplas filed and after
discovery is albut complete. Here, despite knowing that Mr. Ossenmacher and Prof. Rudolph
were directors of ReDigi at leasince February 15, 201#%Ken ReDigi served its initial
disclosures on Plaintiff), Plaintiff only sought to add Mr. Ossenmacher and Prof pRwaol

defendants on August 9, 2013 — 541 days lateeHl-after it had succeeded on its summary

judgment motion against ReDid\s in Cartier, the Plaintiffheresought leave to amend to add



the Individual Defendants because, allegedly, “ReDigi itself has in®rffitinds to satisfy even
a modest damage award in this case.” Finally, lik€artier, the facts underlying the Individual
Defendants’ alleged lialty were known well before Plaintiff sought to add them to the action.

While the Court previously grantédaintiff the opportunity it requested to add Mr.
Ossenmacher and Prof. Rudolphdagendantsn this matterPlaintiff's pleading was wholly
deficient and this Court should not allolaintiff yet another opportunity to further delioys
case Moreover, another amendment would be futile because, as discussedPsiatiff, has
pointed to nothing in the summary judgment record (even if it was allowed another opportunit
to actuallyplead it into the Complaint) that could plausibly allege thdividual Defendants’
were personally liable for any of ReDigi’s actions

Plaintiff's decision not teeek tcadd Mr. Ossenmacher and Prof. Ruddaglpartiesintil
after it had won its motion for partial summary judgment afiter discovery was all but @r
(and then, only in a conclusory and unsupported pleadomggtitutes inexcusabénd undue
delay and is highly prejudicial. This Court should conclude, as did the court@ather, that
Plaintiff knew of the facts and theories with respect to the Individual Defenahaats earlier in
this actionor that sucla repleading would be futile. ¢éave to repleashould be denied.

CONCLUSION

For the foregoing reasons, the Individual Defendeggpetfully request the Court grant
their motion in its entiretyand dismiss the Amended Complaint, as against them, with prejudice.

Dated: October 18, 2013 /s] Seth R. Gassman
Seth R. Gassman (S&116)
James J. Pizzirussadmittedpro hac vice
NathanielC. Giddings &dmittedpro hac vicg
HAUSFELD LLP
1700 K Street, N.W., Suite 650
Washington, D.C. 20006

Counsel for Mr. John Ossenmacher & Prof. Larry Rudo
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