Capitol Records, LLC v. Redigi Inc.

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CAPITOL RECORDS, LLC, No. 12-cv-0095 (RJS) (AJP)
Haintiff,
-against-
REDIGI INC.,

Defendant.

DEFENDANT'S MEMORANDUM OF LAW IN OPPOSITION TO
PLAINTIFF'S MOTION FOR A PRELIMINARY INJUNCTION

RAY BECKERMAN, P.C.
Attorneydor defendanReDigiInc.
108-18Queenslvd., 4th Floor
ForesHills, NY 11375
(718)544-3434

Of Counsel:
Ray Beckerman
Morlan Ty Rogers

Doc. 14

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2012cv00095/390216/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2012cv00095/390216/14/
http://dockets.justia.com/

TABLE OF AUTHORITIES ...ttt e e e e e e e e e e e e e e i
ARGUMENT L.ttt ettt ettt ettt e et e e e e e e e e e e e e e e s e s s s e ssbbb e e e e e eeneeees 1
POINT |
PLAINTIFF HAS NOT MET THE EXTRAORDINARY BURDEN
REQUIRED TO OBTAIN A PRELIMINARY IN.JUNCTION .....uuutiiiiiiiiiiiiiieeeeeeee i 1
POINT I
PLAINTIFF HAS FAILED TO
DEMONSTRATE IRREPARABLE HARM ...oe ettt e e e e 2
POINT 1lI
PLAINTIFF HAS FAILED TO DEMONSTRATE
ANY LIKELIHOOD OF SUCCESS ON THE MERITS .....coiiiiiiiiiiiiiiiiiee ettt 6
A. ReDigi Has Not Infringed Any Public
Performance or Display RIGNTS........coooo i 6
i. The 30-Second clips are not streamed by ReDigi,
and the links to the clips are pursuant to license;
the cover artwork isot hosted by ReDigi
and is likewise pursuant to lICENSE ...........uuuiiiiiiiiiiiiiieiee e 6
il. A User’s Streaming oMusic Files from His or Her
Cloud Storage Locker Is Not A Public Performance............cccceeeveeeeeeennn.. 7
B. There is No Infringemerdf the Reproduction Right..............ooovviiiiiiiie e, 9
i. Uploading Of Files To, And Downloading of Files From,
A User’s Cloud Storage Locker Mon-Infringing Fair Use....................... 9
il. Uploading Of Files To, And Downloading Of
Files From, A User’s Cloud Storage Locker Is
Likewise Covered By The Essential Step Defense.......ccccccceeeeeeiiiiiiiinnnns 13
iii. No copying occurs during a resale
transaction on the ReDigi Marketplace............cccccovvvvviiiiiiicie e, 14

TABLE OF CONTENTS




C. There is No Infringemerf the Distribution Right ............ooovviiiiiiiiiiii e, 15

I. Digital Files Are Not Material Objects
Subject to the Distribution RIght ..........ooviiiiiiiiii 15

il. Alternatively, the Resale of Digital Music
Files Through the ReDigi Marketplace
Is Protected by the &t Sale DOCEINE .........ooovviiiiiiiiicie e 17

D. Plaintiff's Failure To Comply With The Notification Requirements
of the Digital Millennium @pyright Act Bar Its Claims ...........ccovvvvvviiiiiciieneennn. 22

POINT IV

THE BALANCE OF THE EQUITIES
FAVORS REDIGI NOT PLAINTIFF oo 23

POINT V

A PRELIMINARY INJUNCTION
IS NOT IN THE PUBLIC INTEREST ... 23

CONCLUSION ... e e e e e e e e e e e e e e s s s — 25



TABLE OF AUTHORITIES

Cases

Agee v. Paramount Communications, Inc., 59 F.3d 317

(0240 IO | R K1 1) TSSOSO PPPPPPP 17
Arista Records LLC v. Usenet.com, Inc., 633 F.Supp. 2d 124

(ST NV 1 001 ) PR 17
Atlantic Recording Corp. v. Howell, 554 F. Supp. 2d 976

(N 4 010 1 ) PP TTPPPPPP 17
Bartok v. Boosey & Hawkes, Inc., 523 F.2d 941 (2d Cir. 1975)....cccceuuiiiureiiiiiiiieeeeeeeeeeeeeeeeeeiinnens 21
Bell & Howell: Mamiya Co. v. Masel Supply Co. Corp.,

R I o I o O | G K 1< ) PP 2
Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 28 S.Ct. 722 (1908) .....ccvvviiiiiieeeeeeeeeeeeeeeivevvieeeeee 18
Borey v. Nat'l Union Fire Ins. Co., 934 F.2d 30 (2d Cir. 1995) .......uuuiiiiiiiniieeeeeeeeeeeeeeeeiii e 2
Brilliance Audio, Inc. v. Haiglg Cross Communications, Inc.,

A74 F.3d 365 (BCIF. 2007) ......ceeeeeeeeeeeeeeeeeeeeee ettt en s n s sttt enen s e en e 18
Broadcast Music, Inc. \B15 West 44th St. Rest.,

1995 WL 408399 (S.D.N.Y. JUl 11, 1995) .....coiiiiiiiiiiiiiiiiiiiiiie ettt e e e e e e e e e e e e s s s s s s eeeeeeeaeeeas 6
Capitol Records, Inc. v. MP3tunes, LLC, F.Supp.2d

2011 WL 5104616 (S.D.N.Y. OCt. 25, 2011) ..ccceeeiieeiieicicitiirri e e e e e e e e e e e e e e e e e e e e e e nnnnnneenes 22
Cartoon Network LP, LLLP v. CSC Holdings, Inc., 536 F.3d 121

(2d Cir. 2008), cert. denied 129 S.Ct. 2890 (2009) ...cceveeeeeeeiiieiiiieiciitiieeeeeeeee e 7,8,9, 13
Century Time Ltd. v. Interchron Ltd., 729 F.Supp. 366

ST N 200 0 ) P 5

Dexter 345 Inc. v. Cuomo, 663 F.3d 59 (2d Cir. 2011) ...ceiiiiiiiiiiiieeeeeeiieeeeeiii e 2
eBay, Inc. v. MercExchange, 547 U.S. 388, 126 S.Ct. 1837 (2006) .........cceeeeeeeiieiicnrnrrrrrrnnenen 1,2

Elektra Entertainment Group, Inc. v. Barker, 551 F.Supp.2d 234
(ST I\ 1 00 ) PP PPPPPRPRR 21




Gidatex. S.R.L. v. Campanielio Imports. Ltd., 13 F. Supp.2d 417

LT N T L T TSR 5
Gonzales v. O Centro EspiriBeneficente Uniao do Vegetal,

546 U.S. 418, 126 S.Ct. 1211 (2000)......cceteeeerruuiuiiiiieeeeeeeee e e e ettt a s e e e e e e e e e e e e e e e e eesraaaaa s 6
Health Grades, Inc. v. Robert Wood Johnson University Hosp., Inc.,

634 F.Supp.2d 1226 (D.CO0I0. 2009)......ciiiiiii it e e e e e e e e e e e e e e e e e e e e aaraa——_ 24
Italian Book Corp. v. American Broadcasting Companies,

INC., 458 F.SUPP. B85 (S.DNLY. LO78) ..ottt ettt ee et en s n et 10

JSG Trading Corp. v. Tray-Wrap, Inc., 917 F.2d 75

2o I T g 1 0 ) P 1
Krause v. Titleserv, Inc., 402 F.3d 119 (2d Cir. 2005) ........ccoeiiiiriiiiiiiiiiiiiieeee e eeeeeeeeeeeeeeeanenns 13, 20

Lewis Galoob Toys, Inc. v. Nintendo of America, Inc.,
780 F.Supp. 1283 (N.D. Cal. 1991), aff'd, 964 F.2d 965

(9th Cir. 1992), cert. denied 507 U.S. 985, 113 S.Ct. 1582 (1993) .....ovvvrrrrrriiiiiiieeeeeeeeeeeeeeeeseeinnnns 14
M. & G. Products, Inc. v. R.E.F. Golf Co., 1994 WL 653531

(N.D. ORIO JUN. 21, 1994 ...ttt ettt ettt e ettt et et n et n ettt eneeaneas 24
Manco v. University of the Sciences-Philadelphia,

2005 WL 1828547 (D.N.J. JUL. 29, 2005)......cceitiieeeeieiiiiniiaaeee e e e e eeeeeeeeeeaeaaaaannra e s s e aeeeaeeaeeeeennnnnnns 18
Metro-Goldwyn-Mayer Studiobic. v. Grokster, Ltd.,

545 U.S. 913, 125 S.Ct. 2764 (2005) ......cceiieieeeeiiiiiiiiie e e e e e e e e e e e e e ettt s s e e e e e e e e e aeaaaeeeaannnnan 11, 24
New York Times, Inc. v. Tasini, 533 U.S. 483,

I RS T O A2 1< 1 I 2401 1 I SRR 17
OG Intern., Ltd. v. Ubisoft Bertainment, 2011 WL 5079552

(N.D.Cal. OCL. 26, 2011) .. .cceeeeeeeiiieieeeeeer e e e e e e e e e e e ettt a e e e e e e e e e e e eeeeeeeasaestaa e e e eaeeaaeaees 24
Parfums Givenchy, Inc. v. C & C Beauty Sales, Inc.,

832 F.SUPP. 1378 (C.D.Cal. 1993) ...ccciiiiiiiiiiiiiiie et e e e e e e e e e e e e e e e e e e e e e aaaaaaeaaaeaeaaaaans 19
Quality King Distributors, Inc. v. L'anza Research

International, Inc., 523 U.S. 135, 118 S.Ct. 1125 (1998) .......ovrrrrriiiiiiieeee e 18
Recording Industry Associan of America v. Diamond

Multimedia Systems, Inc., 180 F.3d 1072 @ir. 1999) ........ccccoveviveveviieeeeeeeeees 10, 11, 12
Salinger v. Colting, 607 F.3d 68 (2d Cir. 2010) .....cccoeeeeeeiieieeeeeeeiiiiires e e e e e eeeeeeaneees 1,2,3,5




Sony BMG Music Entertainment v. Tenenbaum,
672 F.SUPP.2d 217 (D. MASS. 2009) .....ciiiiiiiiiiiiiiiiiiaaa e e e e e e e e ettt a e e e e e e e e e e e e e e r b 11

Sony Corp. of America v. Universal City Studios, Inc.,
N O ST N A 0 S T O o (1 3 7 10

SRI Int’l. v. Acoustic Imaging Techs. Corp., 1993 WL 356896
(N.D. Cal. SEPL. 3, 1993) ...iiiiiiiiiiiiiiiitiiie e e e e et ettt e e e e e e e e e e e e e eeeatbabbbbaaa e e e e e e e aaaaaaaeaeees 24

Tough Traveler, Ltd. v. Outbound Prods., 60 F.3d 964
2o T O | G L 1) PP 5

Two Kids From Queens, Inc. v. J&S Kidswear, Inc.,
2009 WL 5214497 (E.D.N.Y. DecC. 30, 2009) .....ccttiriiiiieiieiiii e ee e e et e e e e e eara e e e eanes 5

UMG Recordings, Inc. v. Augusto, 628 F.3d 1175
(9™ CE. 2000 ettt ettt ettt ettt et ettt ettt en ettt 6

Warner Bros. Records, Inc. v. Walker, 704 F. Supp. 2d 460
(W.D. PA. 2000 ...ttt ettt e ettt e et et e et e et e e e e et e e e e e et rmemeememnamens 12

Weissmann v. Freeman, 8628 1313 (2d Cir. 1989) .......uuuuuuiiiiiiiiieeee et 9

Winter v. Natural Resources Defense Council, 555 U.S. 7,
129 S.Ct. 365 (2008) .....ccieiiiiiiiiiccc e e e e e e e e e e e e e e e e e ——————————tattataaaaaaaaaaaaaaaaaaa—————————.s 1

Const. Provisions and Statutes

U.S. CONSL. Art. |, 8 8, Cl. 8o e 24

O R S T O 10 1 U SUPPPTPTR PPN 7,15, 16
17 U.S.C. L0B(3) vttt n et en ettt 16, 17
O R S T O 0 PSP 10, 14
17 U.S.C. L09() «.veveeeeeeeeeeeeeeeeeeeeeee e ee e e ee et ee e en et 16, 18
17 U.S.C. LLT(A) oottt 13, 16
17 U.S.C. B0L(A) oot ee et e e ee et en et en et en et 6
AU ST O I (o) 1) [ SR 22



Legislative Material

H.R.Rep. No. 94-1476 (1976@gprinted in 1976 U.S.C.C.A.N. 5659 .........ccooeviiiiiiiiiiiiiiiine 19

Miscellaneous

Comments of Public Knowledg€popyright Office (Dec. 1, 2011)
available at www.copyright.gov/1201/2011/itial/public knowledge.pdf..........covvevenveeveeennn. 11

The Nielsen Company & Billboalsl2011 Music Industry Report,
(8= TR T 0 1 52 PR 25

“Steve Jobs: The Rolling Stone Interview”,
Rolling Stone Magazine (DecC. 3, 2003).......ccccviiiiiiiiiiiiiiiiiee e e e e e e e e e e e e e e aeeaaees (0 T 2

Transcript of Oral Argument in Metro-Goldwyn-Mayer Studios Inc.
V. Grokster, Ltd., 545 U.S. 913, 125 S.Ct. 2764 (2005) ......uoiiiiiiiiiii et 11

Vi



ARGUMENT
POINT I

PLAINTIFF HAS NOT MET TH E EXTRAORDINARY BURDEN
REQUIRED TO OBTAIN A PRELIMINARY IN.JUNCTION

A preliminary injunction “is an extraongary remedy thattould not be granted

as a routine matter.”_JSG Trading CorpTray-Wrap, Inc., 917 F.2d 75, 80 (2d Cir. 1990). A

plaintiff seeking a preliminary jonction has the burden of demtnasing that (1) it will suffer
irreparable harm absent injunctive releid (2) either (a) that it is likely to succeed on the
merits of the action, or (b) thahere are sufficiently serious i®ns going to the merits to
make them a fair ground for litigatioand a balance of hardships tipping decidedly in the

plaintiff's favor. Salinger vColting, 607 F.3d 68, 79 (2d Cir. 2010).

The Court must also (3) consider thdabae of hardships b&een the plaintiff
and defendant -- even if theapitiff demonstrates a likelihoodf success -- and may issue a
preliminary injunctiononly if the plaintiff demonstrates thatetlbalance of hardships tips in the
plaintiff's favor, and (4) “payparticular regard fothe public consequers in employing the
extraordinary remedy of injunction’nd may issue a pietinary injunctiononly if the plaintiff
demonstrates that the “public interest would be disserved” by the issuance of such relief.

eBay, Inc. v. MercExchange, 547 U.S. 388, 391, 126 S.Ct. 1837, 1839 (2006). The plaintiff's

burden is to make “a clear showing that [&] entitled to such relief.” Winter v. Natural

Resources Defense Council, 555 U.S. 7, 22, 129 S.Ct. 365, 376 (2008).




POINT Il

PLAINTIFF HAS FAILED TO
DEMONSTRATE IRREPARABLE HARM

“Perhaps the single most important prerisge for the issuance of a preliminary
injunction is a demonstration d&h ... applicant is likely to $ier irreparable harm before a

decision on the merits can be rendereddéll & Howell: Mamiya Co. v. Masel Supply Co.

Corp., 719 F.2d 42, 45 (2d Cir. 1983). Therendspresumption of irreparable harm. eBay,
supra, 547 U.S. at 392-93, 126 S.Ct. at 1840. The Court “must ... consider the injury the
plaintiff will suffer if it loseson the preliminary injunction but tilhately prevails on the merits,
paying particular attention to winetr the ‘remedies available at law, such as monetary damages,

are inadequate to compensatetfat injury.” ” Salnger, supra, 607 F.3d &0; Dexter 345 Inc.

v. Cuomo, 663 F.3d 59, 63 (2d Cir. 2011) (irreparabkenhia “an injury that is not remote or
speculative but actual and immime and for which a monetargward cannot be adequate
compensation”). “A mere possibility of irrepata harm is insufficient to justify the drastic

remedy of a preliminary injunction.”_Borey Mat’l Union Fire Ins. Co., 934 F.2d 30, 34 (2d

Cir. 1995).

It is evident that tis is about nothing but money ftre Plaintiff, and that if they
were to win on the merits an award of statutdsynages would more than make them whole.

Plaintiff speculates that they might not be able to calculate their damages. That is
what copyright statutory damages are for.

Plaintiffs admitted speculation -- th&eDigi “presumably erases the ‘cloud’
copy once a second user ‘buys’ that track ftbe ‘cloud™ -- cannot legally support its motion
and, in any event, has no basis in reality. sésforth in the accompanying Declaration of Larry

Rudolph, aka Lawrence S. Rogel (“Rudolph Dec."® fite in the ReDigiCloud is not touched,



let alone erased, in connection with a rese@saction. Rudolph Ded. 30. Moreover, no
copies of an Eligible @ are made in connection with a resnsaction. When such a file is
purchased by another user, the file pointer associating the file with the seller’'s Cloud Locker is
modified to associate the file with the purchigs€loud Locker. In such a transaction only the
pointer is changed; the file remains in the samcation in the ReDigCloud and is not copied.
Rudolph Dec. { 10.

Moreover, Plaintiff will not be prejudice by denial of its motion, as ReDigi
keeps detailed records of all purchase and satesarctions, including buyand the seller, date
and time of the transaction, and metadata of theigrfie, including title,artist, aloum, owner
(seller), store identificatn, original store, and hash of theoastics. So Platiff would be able
to identify each infringed work, and if it cgrove liability and damages by reason of those
transfers, it would be entitled talculate its damages and ithooses it could opt for statutory
damages instead.

Plaintiff cites _Salinger, supra, for th@oposition that “mdeet confusion” can

qualify as irreparable damage. In Salingee tlefendant wrote an unauthorized sequel to the
plaintiff's novel that the court found substantiadlynilar to the plaintiff's work. _Salinger, 607
F.3d at 83. Unlike Salinger, there is no possibhigye of market conkion, and certainly none
that could last beyond the resolutiof this case on the meritdhere is no claim that ReDigi
markets pre-owned digital music files as newot previously owned. Indeed, the homepage of

ReDigi’'s website,www.redigi.com welcomes visitors to th&Online Marketplace for Pre-

Owned Digital Music” (the “ReDigi Marketplace’gnd offers “previously listened to songs at
used prices.” Nor is there any claim thé¢d offered for sale on ReDigi contain inaccurate

artist, title or label informadin. The files for sale on the ReabiMarketplace have the same



content as those available on iTunes becausastidiere they originated and because ReDigi’'s
technology monitors, and @rents, any alteration.

Moreover, Plaintiff has not proven thatni@ of a preliminary injunction would
cause irreparable damage to its business.

Plaintiff's frivolous claim of irreparable damage also severely undercut by
Plaintiff's delay in seeking a preliminary injuran. Plaintiff has been in communication with
ReDigi, and has known about, andeewencouraged, ReDigi’'s business model for two (2) years.
At some point last Fall, Plaiffit presumably changed its mind. In a letter dated November 10,
2011, the Recording Industry Association of Aioar("RIAA"), a trade asociation representing
Plaintiff, asserted that ReDigias infringing its members’ copghts and demanded that ReDigi
shut down its service. Plaintiff, however, did not seek a preliminary injunction until the
afternoon of January 19, 2012 when it advised ReDajt@neys that Plaiiff’'s attorneys would
appear in Court the next day iarmection with the instant motion.

Plaintiff's papers are remarkably sileas to why Plaintiff waited more than two
months before seeking a preliminary injunatior why it did not makets motion when it
commenced this case. Nor is any reason gwiey Plaintiff moved byOrder to Show Cause
rather than by Notice of Motion, other than admitted desire to circumvent the Court’s
Individual Practices requirg a pre-motion conference letté8ee Mandel Dec., T 3.

As stated by the Second Circuit,

[T]he failure to act sooner undeits the sense of urgency that

ordinarily accompanies a motiofor preliminary relief and

suggests that there is, in faop irreparable injury[.] ... [If not]

explainable, delay alone maysjify denial of a preliminary
injunction.



Tough Traveler, Ltd. v. Outbound Prods., 60 P84, 968 (2d Cir. 1995). An unexplained delay

therefore “justifies denial of [greliminary injunction on the basis of lack of irreparable harm.”

Two Kids From Queens, Inc. v. J&S Kidswehac., 2009 WL 5214497 at *4 (E.D.N.Y. Dec. 30,

2009) (citing_Tough Traveler, supra, 60 F.3d at 968Heed, “courts typically decline to grant

preliminary injunctions in the face of unexplaingelays of more than two months.” Gidatex.

S.R.L. v. Campanielio Imports. Ltd., 13 Fugp.2d 417 (S.D.N.Y. 1998) (emphasis added). See

Century Time Ltd. v. Interchron Ltd., 72B.Supp. 366, 368 (S.D.N.Y.1990) (preliminary

injunction denied where plaiff waited more than two mohs to seek such relief).

Plaintiff's unexplained delay of more &h two months in making the instant
motion is further reason to denycéurelief, especially since &htiff has known about ReDigi’'s
business for the last two years.

Even where a plaintiff shows some irreparable harm, the Court’s consideration of
whether such harm warrants the discretionargfreli a preliminary injunction cannot occur in a
vacuum; the Court must also “assess the noalaof hardships beten the plaintiff and

defendant. Those two items, both of which consither harm to the parties, are related.”

Salinger, supra, 607 F.3d at 81 (emphadded). As discussed in PointilMra, this balancing
decidedly favors Defendant. If Piff gets an injunction, ReDigi isut of business. If Plaintiff
is denied an injunction, and all of its mersde“irreparable harm” arguments are credited ...
Plaintiff loses some money. By itself, howevelaintiff's failure to m&e a clear showing of

irreparable harm compels dahof Plaintiff’s motion.



POINT 1l

PLAINTIFF HAS FAILED TO DEMONSTRATE
ANY LIKELIHOOD OF SUCC ESS ON THE MERITS

On this motion, Plaintiff bearthe burden of d@ablishing aprima facie case of

copyright infringement (the same burden it wouldéat trial). _Gonzales v. O Centro Espirita

Beneficente Uniao do Vegetal, 546 U.S. 4439, 126 S.Ct. 1211, 1219 (2006plaintiff must

therefore “show (1) ownehngp of a valid copyrighéind (2) violation by the Eged infringer of at
least one of the exclusive righgranted to copyright ownetsy the Copyright Act.” _UMG

Recordings, Inc. v. Augusto, 628 F.3d 1175, 1178 Q@. 2011); 17 U.S.C.A. § 501(a). As

shown below, Plaintiff has not stained this burden and its nmtifor a preliminary injunction
must be denied.

A. ReDigi Has Not Infringed Any Public Performance or Display Rights

To prove a copyright infringementlaim based on an unauthorized public

performance or display, a plaintiffiust establish, inter alia, public performance or display of

the work for profit, and 2) the defendant’s lack of authorization fronplhiatiff or plaintiff's

representative to perform or display the wpdblicly. Broadcast Music, Inc. v. 315 West 44th
St. Rest., 1995 WL 408399 (S.D.N.Y. Jul 11, 1995).

i. The 30-Second clips are not streamed by ReDigi,
and the links to the clips are pursuant to license;
the cover artwork is not hosted by ReDigi
and is likewise pursuant to license

Plaintiff alleges that the 30-second slipf songs accessible through the ReDigi
website constitute an unauthorized public periance of its works under 17 U.S.C. 106(6) and
that the associated cover antk on the website constitutes anauthorized public display under

17 U.S.C. 106(5). McMullan Dec., 11 15, 16. Thdkmpations are completelyaseless. In the



first place, contrary to Plaintiff's speculationeth is no streaming of the clips by ReDigi; the
clips are streamed by Rdio, Inc. ReDigi mengbgts hyperlinks, pursuant to license agreement.
(See Declaration of John Ossenmacher (“Osserend2bec.”) | 7, 17 and Exhibit B thereto).
In the second place, the artwork is not hodtgdReDigi but likewise ensists of hyperlinks
posted pursuant to the Rdio license agreement. Id.

il. A User’s Streaming of Must Files from His or Her
Cloud Storage Locker Is Na A Public Performance

Furthermore, the personal streaming by ®igeuser of music files stored in his
or her Cloud Locker does notfimmge any public performance ritghof Plaintiff because those
files can be accessed and streasobely by that user. To perfor a work “publicly” means:

(1) to perform or display it at a place open to the public or at
any place where a substantial number of persons outside of a
normal circle of a family and itsocial acquaintances is gathered;
or

(2)  to transmit or otherwise communicate a performance or
display of the work to a pte specified by clause (1) to the
public, by means of any device or process, whether the members of
the public capable of receiving tperformance or display receive
it in the same place or in separptaces and at the same time or at
different times.

17 U.S.C. 8§ 101 (emphasis supplied).

In Cartoon Network LP, LLLP v. CSC Hitings, Inc., 536 F.3d 121 (2d Cir.

2008), cert. denied 129 S.Ct. 2890 (2009), 8exond Circuit had to determine whether
streaming content from a rematoud storage system analogoudfie ReDigi Cloud violated

the plaintiff's public performance rights. A calslebscriber using defendant Cablevision’s “RS-
DVR” system could cause programming to leearded and stored in the remote storage
medium, and could later stream the programniack to his or her cable box and television for

viewing with functionality similar to that of a DVR or TiVo. Significantly, the stored



programming was accessildaly by the subscriber who caused the program to be stored in the
first place, and the streaming transmission eatethfrom a distinctnique copy produced by
that subscriber.

The Court rejected the argument thaieaiing the recorded programming back
to the subscriber is a publicf@mance. Whether a transmissiis made to the public depends

on “who is ‘capable of receivinghe performance being transmitted.” Cartoon Network, supra,

536 F.3d at 134 (citation omitted).

[Blecause each RS-DVR transmission is made using a single
unique copy of a work, made by ardividual subscriber, one that
can be decoded exclusively by that subscriber's cable box, only one
subscriber is capable of receiving any given RS-DVR
transmission. This argument accords with the language of the
transmit clause, which, as described above, directs us to consider
the potential audience of a given transmission.

* * *

Because each RS—-DVR playbacansmission is made to a single
subscriber using a single uniquepggroduced by that subscriber,
we conclude that such transsions are not performances “to the
public,” and therefore do not infrge any exclusiveght of public
performance.

Cartoon Network, supra, 536 F.3d at 135, 139 (citation omitted).

As with the remote storage system@artoon Network, thetreaming of files

from a ReDigi user’s Cloud Locker does not infie any public performance right because such
streaming is transmitted not to the public but solely to that particular user.

After a user uploads an Eligible Fite his or her Cloud Lcker, the user can
listen to the file by streaming it from the Clouddker to an internet-connected device using the
user’s secure login password to access hiseorReDigi account. Rlolph Dec. § 9. Section

5(c) of the ReDigi terms cfervice require that each user



(i) keep [the user's] password csge and confidential, (i) not

permit others to use [the useragcount, (iii) refrain from using

other users’ accounts, (iv) refrain from selling, trading, or

otherwise transferring [the usgraccount to another party.
See Exhibit C to Ossenmacher Dec. The reguent of using a password to gain access to a
user’s account and ReDigi’s terms of servicehgriting users from sharing their passwords or
allowing other to use their accounts ensure filas in a particular Cloud Locker will be

streamed only to the user assted with that Cloud Locker rath#tran to “the public.”_Cartoon

Network, supra, 536 F.3d at 137 (“any factor tivatts the potential audience of a transmission

is relevant”).
Based on the foregoing, there is no litkeod that Plaintiff can succeed on its
claims based on purported infringementtsfperformance and display rights.

B. There Is No Infringement Of The Reproduction Right

I. Uploading Of Files To, And Downloading Of Files From,
A User’s Cloud Storage Lockerls Non-Infringing Fair Use

The only copying which takes place in the ReDigi service occurs when a user
uploads music files to the ReDigi Cloud, theredtgring copies thereof in the user’s personal
Cloud Locker, or downloads music files from thens Cloud Locker, thereby placing copies of
the files on his or her computer.Such copying is paradigmatic noncommercial personal use
excepted from copyright infringement lility under by the Fair Use Doctrine.

The Fair Use Doctrine allows a holdertbé privilege to use copyrighted material

in a reasonable manner withdbé consent of the copyright oar. Weissmann v. Freeman, 868

! Contrary to Plaitiff's unfounded speculation, the licens&@-second song clips are stored on
Rdio’s servers; no copies aseored on ReDigi's serversSee Rudolph Dec., { 13. Moreover,

Plaintiff mischaracterizes the ‘@mory bank” referred to in the tutorial video. See McMullan
Dec., 1 15. What users store in this “membank” are not copies of the 30-second clips but
simply hyperlink bookmarks that allow users to glydekcate those song clips and stream them
from Rdio’s servers. See Rudolph Dec., 1 13.



F.2d 1313, 1323 (2d Cir. 1989); Italian Book CorpAwmerican Broadcasting Companies, Inc.,

458 F.Supp. 65, 69 (S.D.N.Y. 1978). The doctrinamzes the exclusive right of copyright
owners against “society’s competing interastthe free flow of ideas, information, and

commerce.” Sony Corp. of America v. Unisal City Studios, la., 464 U.S. 417, 429, 104

S.Ct. 774, 782 (1984); 17 U.S.C. 107.

As the Supreme Court stated irorfy, “[ajny individual may reproduce a
copyrighted work for a ‘fair use’; the copyrigbtvner does not possess the exclusive right to
such a use.” Sony, supra, 464 U.S. at 433, 3@%k. at 784. Amonghe reasons for which
copyrighted material may legglbe copied under the Fair Use Doctrine are time-shifting and
space-shifting. In_Sony, the Supreme Court hblt time-shifting — the copying of entire
copyrighted programs for viewingt a later time — is a personal, non-commercial use protected
by fair use. _Sony, supra, 464 U.S. at 449-31 $.Ct. at 792 (acknowdging that fair use of
time-shifting necessarily involved makiagull copy of a protected work).

Likewise, space-shifting — the copying afcopyrighted file from one storage

medium to another for personal, noncommercial usea—protected fair useRecording Industry

Association of America v. Diamond Multimigd Systems, Inc. (“Diamond”), 180 F.3d 1072,

1079 (9" Cir. 1999). In Diamond, the aihtiff claimed that musiciles copied from a computer
to a portable external storage drive, the Rio NbR®er, were infringing @pies. The court held
that the Rio merely space-shifted files that a @deyady had on his or her hard drive, and that
this was a non-commercial, personal use ftthat not create infriging copies under the
Copyright Act.

The Rio merely makes copies wmrder to render portable, or

“space-shift,” those files that almdy reside on a user’s hard drive.

Cf. Sony Corp. of America v. Unérsal City Studios, 464 U.S.
417, 455, 104 S.Ct. 774, 78 L.Ed.2d 574 (1984) (holding that
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“time-shifting” of copyrighted television shows with VCR’s
constitutes fair use under the Cagit Act, and thus is not an
infringement). Such copying is paradigmatic noncommercial
personal use entirely consistent with the purposes of the Act.

Diamond, supra, 180 F.3d at 1079. See 8lsny BMG Music Entertainment v. Tenenbaum,

672 F.Supp.2d 217, 220-21 (D. Mass. 2009) (“spacéwsiito store purchased music” may

“offer a compelling case for fair use”) (emphasis added).

Space-shiftingof musicfiles “fueled the growth othe portable music industry
and the creation of the iPod, one of the miesioved and successful consumer electronics
devices in history.”_See Comments of Public Knowledge, Copyright Office, Dec. 1, 2011, p.6,

available at www.copyright.gov/1201/2011/imal/public knowledge.pdf

Space-shifting is widely accepted not yoridy the public but by the recording
industry in general, and Plaifitin particular. Ineed, Plaintiff in thiscase was one of the

plaintiffs in Metro-Goldwyn-Maer Studios Inc. v. Grokster, d.t (“Grokster”), 545 U.S. 913,

928, 125 S.Ct. 2764, 2775 (2005). In the oral arguroktite Grokster case before the Supreme
Court, Plaintiff's counsel assured the Supreme Court that spaceghifitluding the making of
“multiple unauthorized copies”, had Plaintiff's support.

The record companies, my clients, have said, for some time now,

and it's been on their Website foms®time now, that it's perfectly

lawful to take a CD that you've purchased, upload it onto your

computer, put it onto your iPod.

See Transcript of Oral Argument in Grokstemprsy p. 12 (excerpt annakxas Exhibit B to the

Declaration of Ray BeckermanBgckerman Dec.”)). Significart| Plaintiff's counsel told the
Court that space-shifting was “perfectly lawful,” not that the record companies had granted the

public a license or “authorizationi engage in space-shifting.

11



The functionality of uploading and downbiag music files to a user’s personal
Cloud Locker in ReDigi's remote storage mediunthis same as if the user were to copy such

files to an external storage drive such as the iPod referred to_in the Grokster oral argument or the

Rio MP3 player in Diamond. Indeed, such uplogdand downloading is ndifferent than that
which occurs when consumers use other cloathge providers, such as Apple iCloud, Google
Music, Amazon Cloud Drive and Player, MicafisLiveMesh & SkyDrive, Apple MobileMe,
Amazon AWS, Google Docs / GM®rive, and a dozen others. The only difference between
ReDigi's cloud storage, and any other cloud steragstem of which we are aware, is that
ReDigi’s proprietary technology takes the addiéib step of searching for and removing, or
causing to be removed, any othestances of the file whicimay be found on the drive from
which the file is removed.

Moreover, the space-shifting occurringthre instant case, as in Diamond, does
not involve simultaneous distriban of copyrighted materiaio the general public; uploaded

files are stored in the uploading user’s personal Cloud Locker, and the files stored in a particular

user’s Cloud Locker may only be streamed or downloaded by that user.

If Plaintiff were to preva in claiming that a ReDiguser infringes copyright by
the acts of uploading and downtbag files to and from the userpersonal Cloud Locker, the
consequences would be drasdied far reaching. Kvould mean that consumers who use the
other cloud storage providers ntiened above also infringeopyright, which would put the

future of all cloud storage seéces in doubt. There is no reasfor such an economically and

2 Plaintiff's citation to WarneBros. Records, Inc. v. Walker, 704 F. Supp. 2d 460 (W.D. Pa.
2010) in its January 24response to ReDigi’s request fpre-motion conference concerning its
summary judgment motion is whylinapposite. The downloadér Warner Bros. engaged in
peer-to-peer file sharing andddnot own the files he downloadle Here, all files downloaded
from a user’s Cloud Locker are owned by, and accessible only by, that particular user.
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technologically disruptive outcome, as spatifting for personal, noncommercial u$ds
clearly protected by the FdaJse Doctrine.
il. Uploading Of Files To, And Downloading Of

Files From, A User’s Cloud Storage Locker Is
Likewise Covered By The Essential Step Defense

In addition, such uploading and downlaagliis also non-infringing based on the
Essential Step Defense of 17 U.S1@7(a), which provides in relevant:

Notwithstanding the provision®f section 106, it is not an
infringement for the owner of eopy of a computer program to
make or authorize the makingf another copy or adaption
provided:

(1) that such a new copy or adaptation is created as an
essential step in the utlizati of the computer program in
conjunction with a machine and thais used in no other manner,
or .....

11 U.S.C. 117(a); Krause v. Titleserv, Inc., 402d 119, 130 (2d Cir. 200%affirming grant of

summary judgment based Bssential Step Defense).
In the instant case, an mp3 is a computer program. It is an “essential step in the
utilization of the computer program in conjunctieith a machine” to make a copy in RAM. |.e.,
the main thing one does with an mp3 is playitd the only way to do & is to upload a copy
into RAM. The only difference, from a reprodien perspective, between playing the mp3 on

one’s machine, and successfullyjagaling it into storage onto Refdis storage system, is that in

® Plaintiff cannot escape the False Doctrine by arguing thatelcopies made during uploading
and downloading are made by ReDigi rather tharnsysers. Such an argument was considered
and rejected by the Second Circuit in Cartdmiwork, supra. Although Cablevision designed,
housed, and maintained the RS-DVR remoteagi@rsystem (discussed lean), the Court held
that the “copies produced by the RS-DVR egstare ‘made’ by the RS-DVR customer, and
Cablevision's contribution to this reproductibg providing the system does not warrant the
imposition of direct liability.” _Caoon Network, supra, 536 F.3d at 133.
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the upload case the RAM copy is uploaded ouker’s Cloud Locker, and the copy from which
it was made was actually deletedm the user’'s machine.

iii. No copying occurs during a resale
transaction on the ReDigi Marketplace

ReDigi’s structure ensures that no copiésan Eligible File are made when one
ReDigi user sells an Eligible File stored time user’'s Cloud Locker to another ReDigi user
through the ReDigi Marketplace. Ossenmacic., 1 6. When such a file is purchased by
another user, the file pointer associating the Eligible File with the seller's Cloud Locker is
modified to associate the file with the purchias€loud Locker. In such a transaction only the
pointer is changed; the Eligible File remainghie same location in the ReDigi Cloud and is not
copied. Rudolph Dec., {1 10, 30.

Because a ReDigi user’s actions idaguing and downloading his or her music
files is non-infringing, andno copying occurs during sale a&fuch files in the ReDigi
Marketplace, there is no infringement of thpraeluction right for which R@igi could be liable

secondarily, let alone directly. Lewis Galodbys, Inc. v. Nintendo of America, Inc., 780

F.Supp. 1283 (N.D. Cal. 1991) (“Fair use is a ipgge against a direct infringement claim (17
U.S.C. 8 107), and is a privilege held in thetfinstance by the alleged direct infringer -- i.e., by
the person playing the video game. Just as applicafi the fair use doctrenin Sony resulted in
substantial economic gain for Sony and oth@Rvmanufacturers, the fairse doctrine applied
to this case will benefit [the allegeticondary infringer]”), aff'd, 964 F.2d 965"(Tir. 1992),
cert. denied 507 U.S. 985, 113 S.Ct. 1582 (1993). @]daintiff has not shown any chance of
prevailing on its reproduction right claim, lebak a likelihood of success, as required for the

issuance of a prelimary injunction.
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C. There is No Infringement of the Distribution Right

Plaintiff repeatedly concedes that the digital music files uploaded by users to the
ReDigi Cloud are not “material objects’yet bizarrely accuses éhReDigi Marketplace of
infringing Plaintiff’'s distibution right. The “distribution” ght is defined irthe Copyright Act
as being applicable only todpies” and “phonorecords” which atleemselves defined as being
“material objects”. Since the distribution right is limited to material objects, and digital files are
not material objects, Plaintiff's sliribution right does not implicatee exclusive right to transfer
ownership of digital files. Aneven if the distribution right exteled to the transfer of digital
files, ReDigi’s sale process is cleafdyotected by the Fst Sale exception.

I. Digital Files Are Not Material Objects
Subiject to the Distribution Right

Plaintiff's misguided attaclon the transactions in the ReDigi Marketplace as
violations of the distribution right must likewise fail, for a number of reasons. Among them is
the fact that a digital file, as distinguished frohe material object in which the digital file is
fixed, does not fit in the distributiamght section of the Copyright Act.

“Copies” are defined as “material objecbther than phonorecords, in which a
work is fixed by any method now known or lateveloped, and from which the work can be
perceived, reproduced, or other&risommunicated, either directly or with the aid of a machine
or device. The term “copies” includes the matkobject, other than a phonorecord, in which the
work is first fixed.” 17 U.S.C. 101 (emphasis supplied)

“Phonorecords” are defined as “material objects in which sounds, other than those

accompanying a motion picture or other audioal work, are fixed by any method now known

* See Plaintiffs Memorandum of Law, p. 6 (“N@ngible, material olect is or could be
physically transferred to the ReDigi ‘cloud’,”p. 15 (noting the “physical impossibility of
transferring a material obgt over the Internet”).

15



or later developed, and from which the soumd® be perceived, reproduced, or otherwise
communicated, either directly or with the afla machine or device. The term “phonorecords”
includes the material object in which the sdsirare first fixed.” 17 U.S.C. 101 (emphasis
supplied)

l.e., a CD, which contains music (or atls®und) files, is a “phonorecord” under
the Copyright Act, since it is ‘anaterial object” in which sounds “are fixed”, and from which
“the sounds can be perceived, hrced, or otherwise communicatedher directly or with the
aid of a machine or device”, but the files fixedthe CD are not, since they are not “material
objects”.

The Copyright Act does not have a brogéneric “distributon” right: it is a
narrowly and clearly defined righset forth in 17 U.S.C. 106(3and subject to the exceptions
provided in sections 107 through 122, including thest'sale” (17 U.S.C. 109(a)) and “essential
step” (17 U.S.C. 117(a)) defenses discusefd:

Subject to sections 107 through 12 owner of copyright under

this title has the exclusive rights do and to authorize any of the

following:

..... (3) to distribute copies gohonorecords of the copyrighted

work to the public by sale or lodr transfer of ownership, or by

rental, lease, or lending[.]

17 U.S.C. 106(3). The stae is quite plain. It is clear that digital music files, which are not
material objects, are therefore neither espinor phonorecords, han not subject to the
distribution right. If they were to be considdrmaterial objects, cags, or phonorecords within
the meaning of 17 U.S.C. 106(3), they would alseehta be considered ri@ial objects, copies,

or phonorecords within the meaning of 17 U.S139(a), hence exempt anyway — in ReDigi’s

case — under the First Sale Doctrine (discuggfed).
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It is fundamental that for a violation tfe distribution right to occur, a “material

object” must have changed hands. Cf Age®aramount Communicatis, Inc., 59 F.3d 317,

325 (2d Cir. 1995). There must be an actual dissemination of either “copies” or “phonorecords”.

Atlantic Recording Corp. v. Howell, 554 F. [gu 2d 976, 984 (D. Ariz. 2008) and cases cited.

Plaintiff's reliance on New York Times, Ing. Tasini (“Tasini") 533 U.S. 483, 498, 121 S.Ct.

2381, 2390 (2001) is misplaced, as the principal digtion in Tasini (a) was the sale of CD’s

and discs, which we concede amsaterial objects”, and (b) inveéd copying, Tasini, supra, 533

U.S. at 498, 121 S.Ct. at 2390, neither of which &ay place in the ReDigi online marketplace,
and the issues the Court was deuiddid not include whether a didifde is a ‘material object’.

Plaintiff's reliance ondictum in a district cour decision, Arista Records LLC v. Usenet.com,

Inc., 633 F.Supp. 2d 124 (S.D.N.Y. 2009) (Bae), dgranting a default judgment based on
spoliation of evidence and discoverysewnduct, is nothing if not pathetic.

As Plaintiff concedes thdhe files in the ReDigi @ud (and thus in the ReDigi
Marketplace) are not material obfs, the transactions that tagtace there cannot infringe its
distribution right.

il. Alternatively, the Resde of Digital Music

Files Through the ReDigi Marketplace
Is Protected by the First Sale Doctrine

Even if digital music files were material objects such that their sale or transfer
implicates the distribution righthe resale of sucfiles through the ReDigi Marketplace is non-
infringing and protected under the First Sale Doctrine.

The Copyright Act provides that the coyrt holder of a sound recording has the
exclusive right to “distribute goes or phone records of the copyrighted work to the public by

sale or other transfer of ownhig, or by rental, leaser lending.” 17 U.S.C. 106(3). This right
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to distribute, however, is limited by the FiSale Doctrine, a commdaw doctrine recognized

in Bobbs-Merrill Co. v. Strays210 U.S. 339, 350, 28 S.Ct. 722, (1908). This doctrine is now

codified at 17 U.S.C. 109(ajhich provides in relevant part:

Notwithstanding the provisions afection 106(3), the owner of a
particular copy ..._lawfully madender this title, or any person
authorized by such owner, is dl#d, without the authority of the
copyright owner, to sell or otheise dispose of the possession of
that copy ....

17 U.S.C. § 109(a) (emphasis added). Tldifccation does not limit the broad scope of the

common law doctrine. _See Quality King Distribtg, Inc. v. L’anza Research International,

Inc., 523 U.S. 135, 152, 118 S.Ct. 1125, 1134 (199@)hére is no reason to assume that
Congress intended either § 109(a)tloe earlier codifications of ¢hdoctrine to limit its broad
scope”).

The First Sale Doctrine “allows andividual who legallyacquired a lawfully
made copy of a copyrighted work to sell or otheeatransfer that particular copy as he or she

wishes.” _Manco v. University of the Sciendesiladelphia, 2005 WL 1828547 at *6 (D.N.J. Jul.

29, 2005). The rationale is as follows:

The limited monopoly created by copyright law is needed to
promote the creation of new worksid ensure that the creator is
properly compensated for this effort. Once a copyright holder has
consented to distribution of a copy that work, this monopoly is

no longer needed because thenew has received the desired
compensation for that copy. The fismle doctrine ensures that the
copyright monopoly does not intrude on the personal property
rights of the individual ownergiven that the law generally
disfavors restraints of tradend restraints on alienation.

Brilliance Audio, Inc. v. Haights Cs Communications, Inc., 474 F.3d 365, 373-7406.

2007) (citations and internal quotations omitted).
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“To come within the scope of Section 188(a copy ... must have been ‘lawfully
made under this title,” though not necessariljthwthe copyright owner's authorization.”
H.R.Rep. No. 94-1476, at 79 (1976), reprintadl976 U.S.C.C.A.N5659, 5693, quoted in

Parfums Givenchy, Inc. v. C & C Beauty Salinc., 832 F.Supp. 1378, 1387 (C.D.Cal. 1993).

As shown in Part 1lI(B)(i) ad (ii), supra, the copiestored in a user’'s Cloud
Locker following an upload were lawfulljnade and acquired under the Copyright Act in
accordance with the Fair Use Doctranad the Essential Step Defense.

Moreover, all music files on a ReDigi usecemputer that are eligible for upload
to ReDigi, and all copies thereof stored in a user’s Cloud Lockarrasult of uploading, are
“‘owned” by the user, as required for the First Satetrine to apply. This is because (a) the
only files eligible for upload tand storage on ReDigi are thosegorally lawfully acquired and
downloaded from iTunes, and (b) unlike the terof service for Amazon’s online music store,
the iTunes Terms of Sale (“iITusdOS”) formally provide thatitle to music files downloaded
from iTunespasses to the consumer.

All transactions on the iTunes Service are governed by California

law, without giving effect to itsconflict of law provisions....

[T]itle for all electronically delivered transactions pass to the

purchaser in California upon electroo transmission to the

recipient. No Apple employee or agent has the authority to vary

this Agreement.
iTunes TOS, p. 8 (italics added)Exhibit A to Beckerman Dex. Moreover, the iTunes TOS
contains “Sale” in its name, and repeatedly refers to the transactissdsssend purchases. See
iTunes TOS, p. 1 (“Alkales ... of products are final”); p. 3 (“In order purchase and download

iTunes Products from the iTunes Service ..."”) (imbaxlded). In addition, there is no language in

the iTunes TOS characterizing the transaction as a mere license.
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The terms of the iTunes TOS providing fownership are consistent with the
philosophy expressed by Apple’s late foundegvBtJobs, in 2003. “They're going to want to
buy downloads. People want tmvn their music.” _See “Steve Jobs: The Rolling Stone
Interview,” Rolling Stone Magazine, Dec. 3, 20@al{cs added) (excerpt annexed as Exhibit D
to Beckerman Dec.). Because title formafhasses to purchasers of iTunes files, it is
unnecessary to determine whether in the absence of such transfer of title a purchaser “exercises
sufficient incidents of ownershipver a copy of the program to bensibly considered the owner

of the copy.” _Krause v. Titleserinc., 402 F.3d 119, 124 (2d Cir. 2005).

The resale in the ReDigi MarketplaceFifgible Files in a ReDigi user’s Cloud
Locker -- uploaded from files ¢mlly purchased from iTunes aw@ned by the user, and then
lawfully copied to the user's Cloud Locker -Jl§&asquarely within the First Sale exception to
Plaintiff's distribution right.

It should be noted that, contrary to theseless speculation of Plaintiff’'s counsel,
the resale by consumers of their used digitasic files through th&eDigi Marketplace does
not and could not contribute to viral distributiohmultiple unauthorized copies on the Internet.
The “distribution” that occurs in a ReDiggésale transaction trafers ownership of aingle file
to asingle purchaser, terminates all access that the seller formerly had to stream or download the
file, and goes the extra mile by ensuring thihtcapies that the seller may have made are
destroyed._l.e., it ensure®ide-to-oneratio between (a) the file thatetseller initially purchased
from iTunes and (b) the file transferred to theghaser in the resale transaction in the ReDigi
Marketplace. Moreover, since this system creategsale value for lawfully acquired files, it

acts as a deterrent, not as encouraggneannauthorized file sharing.
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Plaintiff's reliance on the “DMCA Section 104 Report” issued by the U.S.
Copyright Office in August 2001 e “Copyright Office Report”js unwarranted for several
reasons. First, the Copyright Office Report is inapposite since, as previously discussed, no
copies are made during a resale transactionanRiDigi Marketplace. In such a transaction
only the file pointer signifying the owner of thiefis changed; the File remains in the same
location in the ReDigCloud and is not copied.

Second, no deference is accorded to the wviefathe Copyright Office where, as
here, a question of first impressiorragsed. It is well establishedat “the Copyright Office has
no authority to give opinions akefine legal terms and its interpggon on an issue never before

decided should not be given controlling weighBartok v. Boosey & Hawkes, Inc., 523 F.2d

941, 946-47 (2d Cir. 1975) (footnotes omitted); Elektra Entertainment Group, Inc. v. Barker, 551

F.Supp.2d 234, 242 n.7 (S.D.N.Y. 2008) (“[T]he Gasrunpersuaded by Plaintiffs’ suggestion
that the opinion of Marybeth Res, the Register of Copyrightshould influence the Court’s
interpretation of Section 106(3). The Second Gircas made it clear that ‘the Copyright Office
has no authority to give opinioms define legal terms, and iisterpretation on an issue never

before decided should not be given controllimgight’ ”) (quoting Bartok, supra, 523 F.2d at
946-47).

Third, the Copyright Office Report, issuad 2001, is based on the premise that
software could not be developé#tht deletes a file from a user's computer in connection with
uploading or copying the file to another storagedium. As shown in paragraphs 6-8 of the

Rudolph Dec. and in the pendingtgat application (khibit B to Rudolph [2c.), eleven years

later that is ndonger the case.
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Based on the foregoing, Plaintiff canrd#monstrate a likelihood of succeeding
on its claim of infringemendf the distribution right.

D. Plaintiff's Failure To Comply With The Notification Requirements
of the Digital Millennium Copyright Act Bar Its Claims

Even if Plaintiff could show that one @$ exclusive rights had been infringed, its
claims would still be barred bys failure to comply with the notification requirements of the
Digital Millennium Copyright Act (“DMCA”). Phintiff makes no showig of having provided a
notice providing the salient details mandated under the DMCA such as

(ii) Identification of the copyrigled work claimed to have been
infringed, or, if multiple copyrighted works at a single online site
are covered by a single notificatioa,representative list of such
works at that site. (iii) Identificatn of the material that is claimed

to be infringing or to be the swdgt of infringing activity and that

is to be removed or access to which is to be disabled, and
information reasonably sufficient to permit the service provider to
locate the material. (iv) Informatn reasonably sufficient to permit
the service provider to contactetitomplaining party, such as an
address, telephone number, and, if available, an electronic mail
address at which the complaigi party may be contacted. (v) A
statement that the complainingrfyahas a good faith belief that
use of the material in the manner complained of is not authorized
by the copyright owner, its agent, thre law. (vi) A statement that
the information in the notificatn is accurate, and under penalty of
perjury, that the complaining partyasithorized to act on behalf of
the owner of an exclusive rigthat is allegedly infringed.

17 U.S.C. 512(c)(3)(A);_see e.qg., Capitol Rels) Inc. v. MP3tunes, LLC, F.Supp.2d __,

2011 WL 5104616 at *11 (S.D.N.Y. Oct. 25, 2011ndeed, no DMCA notice could have been
drafted, because Plaintiff demonstrates in its mgyapers that it in fa¢tas no evidence of any

copyright of any work being infringed.
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POINT IV

THE BALANCE OF THE EQUITIES
FAVORS DEFENDANT NOT PLAINTIFFE

Plaintiff cannot show that éhbalance of hardships tipecidedly in its favor. In
fact, such balancing and the etps decidedly favor Defendant.

Plaintiff is a long establieed giant in the recordingqndustry. A fairly small
number of its mp3 recordings, and only tdawfully purchased through iTunes, on which
plaintiff has already received compensatiortha neighborhood of 70% of the retail price of
each file, are being sold through the ReDigi Mdpkace. ReDigi is careful to protect the
plaintiff's right not to have multiple copiesofiting around, and to protect against any form of
unregulated copying. Ossenmacher Dec., { 15.

ReDigi is a fledgling startup employing fewer than 15 people in a new industry.
The cloud of plaintiff's “cease and sist” letter and lawsuit, needig to say, is already making it
difficult or impossible for ReDigito enter into new relationgts with other companies and
investors that would enable ReDigi to grow its business. An injunatbarid put ReDigi out of
business. Ossenmacher Dec., 11 13, 15.

The balancing of the equities favorst®edant, and Plaintiff's motion should be
denied.

POINT V

A PRELIMINARY INJUNCTION
IS NOT IN THE PUBLIC INTEREST

Plaintiff cannot demonstratbat the “public interestvould not be disserved” by
issuance of the preliminary imation it seeks. Promoting tlievelopment of new technologies

and encouraging innovation in existing ones ameong the societal values at work in the
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Copyright Act. _See Grokster, supra, 545 A28, 125 S.Ct. at 2775. See also Health Grades,

Inc. v. Robert Wood Johnson University Hosp., Inc., 634 F.Supp.2d 1226, 1237 (D.Colo. 2009)

(“the fundamental purpose of copyright ... is ¢[thromote the Progress of Science and useful
Arts”) (quoting U.S. Const. art. I, 8 8, cl. 8Yhe relief sought by Plaiiff would conflict with
these important values.

Moreover, public policy favors competti, especially “where a preliminary
injunction could be very harmful to a smalbmpany and reduce the number of options for

consumer.”_OG Intern., Ltd. v. Ubisoft En&iriment, 2011 WL 5079552 at *11 (N.D.Cal. Oct.

26, 2011) (denying injunction). e® also M. & G. Products, Ing. R.E.F. Golf Co., 1994 WL
653531 at *4 (N.D. Ohio Jun. 21, 1994) (“publictarest is also served by promoting
competition. To jeopardize the existence afcompany by the issuance of a preliminary
injunction, where, as here, theage serious questions about thédity of the patent and where

there is no irreparable injurys plainly contrary to publigolicy”); SRI Int’l. v. Acoustic

Imaging Techs. Corp., 1993 WL 356896'4tN.D. Cal. Sept. 3, 1993) (same).

Here, granting the relief Plaintiff seekwould devastate Régi, effectively
shutting it down, and most certainly putting it out of business before this case can be resolved on
the merits. This would wrongfully deny thmublic a much needed new source of lawful
competition for the purchase and sale of legally aequinusic digital music files. In the days of
brick and mortar record storesonsumers not only could bagw records and CDs from dozens
of record store chains, but also had th&ampof buying and selling the music they no longer

wished to keep in a thriving secondary markétused record stores Today, most legally
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acquired music is downloaded onfin@ a highly concentrated market involving a very few
players, such as iTunes, Amazon and Goo§la:. the first time, ReDigi gives consumers access
to a new legitimate secondary market for the leesé their own legally acquired digital music
files, with a significantly highedegree of protection against anfful copying than is available

in the used CD market. The relief sought by Plaintiff would imperil the fledgling secondary
market, possibly forever. The public interesiuld be best served by deciding this case on its
merits, rather than by short-circuiting sueh decision with an wwmarranted preliminary
injunction that would force ReDi to close its doors at tlmitset of this litigation.

CONCLUSION

Based on the foregoing, the Cowhould deny Plaini's motion for a
preliminary injunction. The within motioshould be denied iits entirety.
Respectfullgubmitted,
RAY BECKERMAN, P.C.

By.  s/Morlan Ty Rogers

Morlan Ty Rogers
Attorneydor defendanReDigiInc.
108-180QueensBlvd., 4™ Floor
ForesHills, NY 11375
(718)544-3434

Of Counsel:
Ray Beckerman
Morlan Ty Rogers

°See_The Nielsen Company & Billboard’s 20Music Industry Report, January 5, 2012 (“For
the first time, digital music sadeare larger than phigal sales; accounting for 50.3% of all music
purchases in 2011") (See excerpt anexe Exhibit C to Beckerman Dec.).
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