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August 7, 2013 
 
VIA ELECTRONIC MAIL 
Hon. Richard J. Sullivan, U.S.D.J. 
sullivannysdchambers@nysd.uscourts.gov 

Re: Capitol Records, LLC v. ReDigi Inc. (12CV0095) (RJS) 

Hon. Judge Sullivan: 
  
 We represent defendant ReDigi Inc., (“ReDigi”) in the above referenced action.  We write in 
accordance with Rule 2.A of Your Honor’s Individual Practices in response to Plaintiff Capitol 
Records, LLC’s (“Capitol”) letter dated August 2, 2013 regarding Capitol’s request to: (i) amend its 
Complaint to supplement the list of copyrighted recordings that have been allegedly infringed; and 
(ii) join the principals of ReDigi as defendants in the within action.1   
 
 It is ReDigi’s position that Capitol should not be given leave to amend its Complaint to 
include tracks that were merely offered for sale through the ReDigi marketplace. Capitol’s 
contention that tracks merely “made available” are infringements was already addressed by this 
Court in the March 30, 2013 Memorandum and Order, when the Court noted that “a number of 
courts, including one in this district, have cast significant doubt on this ‘make available’ theory” . . . 
but “because the Court concludes that actual sales on ReDigi’s website infringed Capitol’s 
distribution right, it does not reach this additional theory of liability”.  See 3/30/13 Order at 8, n.6.  
See also London-Sire Records, Inc., 542 F. Supp. 2d 153, 169 (D. Mass. 2008) (defendants cannot 
be liable for violating the plaintiffs’ distribution right unless a “distribution” actually occurred); 
Natl Car Rental Sys., Inc., v. Computer Assocs Int’l, Inc., 991 F.2d 426, 434 (8th Cir. 1993) (stating 
that infringement of the distribution right requires the actual dissemination of copies or 
phonorecords); Elektra Entm’t Grp., Inc. v. Barker, 551 F. Supp. 2d 234, 243 (S.D.N.Y. 2008) (the 
support in the case law for the “make available” theory of liability is quite limited). This Court has 
already declined to decide that making a work available is an infringement.  As such, tracks that 
were merely offered for sale through the ReDigi marketplace, but never sold, cannot be considered 
as “infringements”2 for the purposes of calculating statutory damages at trial in this action. 
 
 Capitol is now claiming that these tracks that were merely “made available” should be added 
to the damages calculation by arguing that the Court “conclu[ded] on summary judgment that 
ReDigi violates the reproduction right when users upload recordings from their home computers to 
ReDigi’s cloud server absent some affirmative defense.” See 8/2/13 Cap. Let. at 2.  Although the 
Court found that a reproduction occurred during the upload process, the decision is clear that an 
infringement only occurs through sale.  Contrary to Capitol’s mis-paraphrasing of the Courts 
                                                           
1 Capitol has also stated its intent to eliminate the portions of its complaint that relate to the alleged infringement of its 
display and performance rights.  ReDigi has no objection to this.  
 
2 ReDigi does not concede that any other instance is an infringement that warrants damages. 
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decision the Court found that “absent the existence of an affirmative defense the sale of digital 
music files on ReDigi’s website infringes Capitol’s exclusive right of reproduction.”  See 3/30/13 
Order at 7 (emphasis added).  Buttressing this conclusion, when discussing the applicability of fair 
use the Court noted it was only uploading to and downloading form the Cloud locker “incident to 
sale” that fell outside of the ambit of fair use.  Id at 10.  The Court’s Order did not find that uploads 
to the cloud that were never actually sold were infringements.  In fact the Order specifically 
declined to make this finding, and instead found that it was the sale on ReDigi’s website that 
infringed the exclusive right of reproduction.  As the Court has already decided that mere uploads 
that were offered for sale and never sold are not infringements, it would be futile and a waste of 
resources for Capitol to be allowed to supplement their Complaint to add these tracks now.  
 
 Next, Capitol’s request to add John Ossenmacher and Larry Rudolph as defendants in the 
instant action should be denied, as neither the spirit nor the letter of the law support allowing 
Capitol to implead Mr. Ossenmacher and Mr. Rudolph at this stage.  First, contrary to Capitol’s 
statement, Mr. Rudolph and Mr. Ossenmacher do not satisfy the legal standard for personal liability.  
Individually, neither Mr. Ossenmacher nor Mr. Rudolph own a controlling share of ReDigi.  
Moreover, although Mr. Ossenmacher and Mr. Rudolph exercise some decision making power, they 
are not solely in charge of the company—they sit on a board that is comprised of 4 active members.  
Lastly, neither individual has been paid a salary or received any other form of remuneration from 
ReDigi, and as such haven not benefitted from the allegedly infringing activity.   
 

The facts here are wholly unlike the cases cited by Capitol and other cases where imposition 
of liability on individuals may have been appropriate.  C.f. Arista Records LLC v. Lime Grp. LLC, 
784 F. Supp. 2d 398, 438 (S.D.N.Y. 2011) (imposing individual liability on CEO who knew about 
infringement being committed through LimeWire, actively marketed LimeWire to Napster users, 
operated multiple companies as one, and owned majority share of LimeWire); Arista Records LLC 
v. Usenet.com, Inc., 633 F. Supp. 2d 124, 158 (S.D.N.Y. 2009) (individual defendant Reynolds was 
moving force behind entire business of both corporate defendants, was the sole employee of 
company who carried out business of defendant companies, director and sole shareholder of both 
companies and encouraged employees to take steps that were found to intend to foster 
infringement); Microsoft Corp. v. Tech. Enterprises, LLC, 805 F. Supp. 2d 1330, 1333 (S.D. Fla. 
2011) (individual defendant was moving force behind his company's infringement, owned 99 
percent of company and was the its only employee); Stumm v. Drive Entm't, Inc., 00 CIV. 4676, 
2002 WL 5589 (S.D.N.Y. Jan. 2, 2002) (individual liability was appropriate for CEO who was the 
only employee receiving a salary).  The contrast between the above cases and the facts here is stark.  
Unlike these cases, neither Mr. Ossenmacher nor Mr. Rudolph have received financial benefit, are 
not the only persons in control of the company, and do not own a controlling interest of ReDigi.  
Additionally, unlike the file sharing cases cited to by Capitol, here ReDigi’s entire purpose was to 
provide a lawful service.  Although the Court has found that parts of the original ReDigi 1.0 
technology were infringing, this was a case of first impression and cannot, under any stretch of the 
imagination be compared to situations where the individuals in the cases cited by Capitol 
intentionally provided a known infringing service for their own personal financial gain.  As such 
there is no reason to implead Mr. Ossenmacher and Mr. Rudolph. 
 
 Second, and also contrary to Capitol’s representations, ReDigi could satisfy a modest 
damage award in this matter.  Although Capitol would like to pretend there are “many hundreds” of 
tracks at issue—there are not.3  In reality the number of tracks at issue in this litigation is very 
                                                           
3 Capitol’s statement that there are “many hundreds” of works at issue is an exaggeration based upon Capitol’s attempt 
to include the 134 tracks downloaded by their own investigator and the tracks that were offered for sale through the 
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limited--well under one hundred.  In light of the limited number of works at issue, ReDigi could 
absolutely satisfy a modest4 damage award.  Capitol is not in a position of not being able to obtain 
meaningful financial redress.  Capitol’s request to add Mr. Ossenmacher and Mr. Rudolph as 
defendants in this action is legally without merit and seems motivated by an intention to harass and 
exert pressure and stress on ReDigi’s officers.  As such Capitol’s request should be denied. 
 

We appreciate the Court’s time and consideration in this matter, and should the Court need 
any further information, we are available at the Court’s convenience.  
 

Respectfully submitted, 
 
DAVIS SHAPIRO & LEWIT LLP 

 
 
 
Gary Adelman, Esq. 

 
 
Cc: Jonathan Z. King, Esq. 
 Richard Mandel, Esq. 

                                                                                                                                                                                                 
ReDigi marketplace but never sold.  As set forth above, the Court has already declined to find that the latter of the two 
constitutes infringement.  As to the tracks downloaded by Capitol itself, for the reasons set forth in ReDigi’s August 2, 
2013 letter to the Court, Capitol should not be allowed to include these tracks in any calculation of statutory damages.  
To do so would reward Capitol for downloading over a hundred tracks, which was far more than was even arguably 
necessary for investigation purposes.  Given the high number of tracks, it appears as if Capitol intentionally downloaded 
an extremely high number of tracks for the purpose of driving up a damage award and allowing Capitol to include these 
tracks would only encourage copyright plaintiffs to attempt to artificially inflate potential statutory damages to the point 
where they become punitive.  Such a ruling would serve no legitimate purpose. 
 
4 “In awarding statutory damages, the courts may consider, among other factors, the expenses saved and the profits 
earned by the defendant, the revenues lost by the plaintiff, the deterrent effect on the defendant and third parties, the 
defendant's cooperation in providing evidence concerning the value of the infringing material, and the conduct and 
attitude of the parties.”  See Smith v. NBC Universal, 06 CIV. 5350, 2008 WL 483604 (S.D.N.Y. Feb. 22, 2008).  Here 
all of these factors point in favor of a minimal statutory damage award.  ReDigi has not “profited” from the 
infringement or saved expenses, it designed a system that it believed to comply with the law and any monies earned 
from actual customers are so limited at this point it has not been able to recoup any expenses.  Plaintiffs have not “lost 
revenues” either.  Immediately after receiving the Court’s 3/30/13 Order, ReDigi disabled its 1.0 migration technology, 
cancelled any offers for sale for any tracks that were uploaded using the 1.0 technology, and replaced all tracks that 
users had purchased using the 1.0 migration technology, by purchasing those tracks from iTunes and having the 
replacement tracks delivered directly from iTunes to the ReDigi cloud locker.   ReDigi did all of this at its own cost, and 
as ReDigi purchased these replacement tracks from iTunes, Capitol has already recovered any revenues it could claim to 
have “lost”.  There is no lack of evidence concerning the value of tracks sold through ReDigi, and Capitol surely could 
have pursued actual damages.  The conduct of ReDigi and the need for a deterrent, similarly point to a minimal damage 
award.  ReDigi has at all times tried to comply with copyright law in designing its system, has promptly complied with 
all Court Orders and a large award here would have a chilling effect on the development of new technologies, like 
ReDigi that are trying to develop lawful services where the law is at best uncertain.  Given the facts here, ReDigi 
believes that the bare minimum of statutory damages would be appropriate and it could certainly satisfy such an award.  
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 1 offered for sale, according to defendant.

 2 THE COURT:  So I think that's fair game here.  If it

 3 was the other, I think there's a fair use.  There would be a

 4 fair use defense.  I don't have a rule on that, but I think it

 5 will be if we just store it, I don't think that -- reproduction

 6 is probably not appropriate in this case.  But for what you

 7 just said, then I think then I'm inclined to allow it.  I think

 8 that is fair game, in light of my opinion.

 9 And then the last bit is with respect to amending to 

10 name two new defendants, individual defendants.  And so let's 

11 think about this.  I do think that my opinion referenced these 

12 individuals in some cases explicitly.  So I think that there's 

13 reason to believe that these guys could be added, and there 

14 could be liability against them.  I don't know if there needs 

15 to be additional facts developed, though.  I mean, if amending 

16 to add them is not going to require any additional discovery, 

17 then I think I probably will allow it.  But if it's going to 

18 require additional discovery, then I'm not so sure. 

19 MR. MANDEL:  We don't --

20 THE COURT:  You don't think it will?

21 MR. MANDEL:  We don't think so.  We think that the

22 evidence we've gotten from the depositions as to their

23 participation, some of which is even referenced in your Honor's

24 summary judgment opinion, is sufficient to establish

25 individual.
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 1 THE COURT:  Yes, no question about that.  Do you think

 2 it's going to need more discovery?

 3 MR. ADELMAN:  No, I do not.

 4 THE COURT:  Okay.  Well, that's -- I mean, I

 5 appreciate your candor, then.  Then I think I am going to allow

 6 it.  This will, of course, lead to, I'm assuming, an inevitable

 7 second summary judgment motion with respect to the individuals,

 8 right?

 9 MR. MANDEL:  We could talk about that.  I mean, I

10 guess that entitles him to sort of where we'd go from here.

11 THE COURT:  Where are we going from here?  Let's put

12 on our practical shoes.

13 MR. MANDEL:  You know, we'd like to get to trial.

14 THE COURT:  Trial on damages?

15 MR. MANDEL:  On damages.  So, I mean, we'd be prepared

16 to try the issue of their individual liability without doing a

17 separate summary judgment motion because, I mean, I think

18 legally, in terms of the infringement being established, I

19 don't think there's going to be any question under the opinion.

20 So the only issue is going to be --

21 THE COURT:  You'd be moving basically for a directed

22 verdict after you closed.

23 MR. MANDEL:  I think the only defense that could

24 potentially be available is that somehow they don't have enough

25 personal involvement to be individually liable.  And, frankly,
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Case 1:12-cv-00095-RJS   Document 116   Filed 08/30/13   Page 4 of 11



Exhibit 3 
  







Exhibit 4 
  









(Page Intentionally Left Blank) 
 



2FWREHU����������
�
9,$�(/(&7521,&�0$,/�$1'�(&)�
+RQ��5LFKDUG�-��6XOOLYDQ��VXOOLYDQQ\VGFKDPEHUV#Q\VG�XVFRXUWV�JRY��
�
� 5H�� Capitol Records, LLC v. ReDigi Inc., et al�����&LY���������5-6��
�
+RQ��-XGJH�6XOOLYDQ��
�
� :H�UHSUHVHQW�GHIHQGDQWV�LQ�WKLV�DFWLRQ���3XUVXDQW�WR���$�RI�<RXU�+RQRU¶V�,QGLYLGXDO�
3UDFWLFHV��ZH�ZULWH�WKLV�MRLQW�OHWWHU�WR�RSSRVH�3ODLQWLII¶V�2FWREHU�����������OHWWHU�VHHNLQJ�OHDYH�WR�
DPHQG�LWV�FRPSODLQW�WR�DGG�&DSLWRO�&KULVWLDQ�0XVLF�*URXS��,QF��DQG�9LUJLQ�5HFRUGV�,5�+ROGLQJV��
,QF���DV�SODLQWLIIV����³>$@�PRWLRQ�WR�DPHQG�VKRXOG�EH�GHQLHG�LI�WKHUH�LV�DQ�µDSSDUHQW�RU�GHFODUHG�
UHDVRQ²VXFK�DV�XQGXH�GHOD\��EDG�IDLWK�RU�GLODWRU\�PRWLYH�´�Dluhos v. Floating & Abandoned Vessel, 
Known as New York������)��G����������G�&LU����������7KH�UXOH�WKDW�DPHQGPHQWV�VKRXOG�EH�IUHHO\�
JLYHQ�³PXVW�EH�EDODQFHG�DJDLQVW�WKH�UHTXLUHPHQW�XQGHU�5XOH����E��WKDW�WKH�&RXUW
V�VFKHGXOLQJ�RUGHU�
VKDOO�QRW�EH�PRGLILHG�H[FHSW�XSRQ�D�VKRZLQJ�RI�JRRG�FDXVH�´�Velez v. Burge������)��$SS¶[����������
��G�&LU���������DIILUPLQJ�GHQLDO�RI�UHTXHVW�IRU�OHDYH�WR�DPHQG�ZKHUH�SODLQWLII�GHOD\HG����PRQWKV�
DIWHU�GHDGOLQH�WR�DPHQG�WR�VHHN�WR�DGG�GHIHQGDQW����³>$@�SDUW\�VHHNLQJ�WR�DPHQG�VKRXOG�EULQJ�LWV�
PRWLRQ�µDV�VRRQ�DV�WKH�QHFHVVLW\�IRU�DOWHULQJ�WKH�SOHDGLQJ�EHFRPHV�DSSDUHQW¶´�WR�DYRLG�DOOHJHG�GHOD\���
Azkour v. Haouzi�����&,9�������5-6�.1)�������:/����������6�'�1�<��$XJ��������������3UHMXGLFH�
PD\�H[LVW�ZKHQ�WKH�DPHQGPHQW�ZRXOG��³�L��UHTXLUH�WKH�RSSRQHQW�WR�H[SHQG�VLJQLILFDQW�DGGLWLRQDO�
UHVRXUFHV�WR�FRQGXFW�GLVFRYHU\�DQG�SUHSDUH�IRU�WULDO��>RU@��LL��VLJQLILFDQWO\�GHOD\�WKH�UHVROXWLRQ�RI�WKH�
GLVSXWH�´�Monahan v. New York City Dep’t of Corrections,�����)��G������������G�&LU���������

�
%DVHG�XSRQ�WKH�WLPHOLQH�RI�HYHQWV��LW�LV�EH\RQG�FOHDU�WKDW�WKH�DOOHJHG�QHHG�WR�DGG�WKH�

SURSRVHG�SODLQWLIIV�EDVHG�RQ�WKH�FODLP�WKDW�WKRVH�HQWLWLHV�RZQ�FRS\ULJKWV�WKDW�ZHUH�LQIULQJHG�E\�WKH�
5H'LJL�V\VWHP��KDV�EHHQ�DSSDUHQW��RU�VKRXOG�KDYH�EHHQ�DSSDUHQW�ZLWK�UHDVRQDEOH�GLOLJHQFH��VLQFH�
-XQH��������RYHU�WZR�\HDUV���+HUH��&DSLWRO�KDV�IDLOHG�WR�RIIHU�D�VDWLVIDFWRU\�H[SODQDWLRQ�DV�WR�ZK\�LW�
GHOD\HG��RU�PDNH�DQ\�VSHFLILF�VKRZLQJ�RI�GLOLJHQFH�WKDW�ZRXOG�H[FXVH�VXFK�D�ORQJ�GHOD\��LQ�VHHNLQJ�
WKLV�DPHQGPHQW���$GGLWLRQDOO\��&DSLWRO¶V�UHTXHVW�LV�PRUH�WKDQ�D�WHFKQLFDO�DPHQGPHQW���5DWKHU��
&DSLWRO¶V�PRWLYH�DSSHDUV�WR�EH�WR�FRUUHFW�WKH�IDFW�WKDW�LW�GLG�QRW�SD\�DWWHQWLRQ�WR�ZKHWKHU�LW�DFWXDOO\�
RZQHG�WKH�ZRUNV�DW�LVVXH�IRU�RYHU�WZR�\HDUV�XQWLO�5H'LJL�VRXJKW�VXPPDU\�MXGJPHQW�WR�GLVPLVV�WKH�
WUDFNV�WKDW�3ODLQWLII�KDG�IDLOHG�WR�SURGXFH�SURRI�RI�RZQHUVKLS�IRU���&DSLWRO¶V�VWUDWHJ\�LV�FOHDU��LW�LV�
WU\LQJ�WR�REWDLQ�GDPDJHV�RQ�ZRUNV�WKDW�LW�QHYHU�RZQHG����

�
2Q�0DUFK����������GXULQJ�SKDVH�RQH�RI�GLVFRYHU\��5H'LJL�UHTXHVWHG�GRFXPHQWV�HYLGHQFLQJ�

RU�FRQFHUQLQJ�3ODLQWLII¶V�RZQHUVKLS�LQ�ZRUNV�DOOHJHGO\�LQIULQJHG�E\�5H'LJL��DV�ZHOO�DV�FHUWLILFDWHV�RI�
FRS\ULJKW�UHJLVWUDWLRQ�IRU�HDFK�DOOHJHGO\�LQIULQJHG�FRS\ULJKWHG�UHFRUGLQJ���See �������5HTXHVWV����
�����$GGLWLRQDOO\��SXUVXDQW�WR�&DSLWRO¶V�GLVFRYHU\�UHTXHVWV��RQ�-XQH����������5H'LJL�VHUYHG�3ODLQWLII�
ZLWK�WKUHH�FKDUWV��ZKLFK�UHSUHVHQWHG�WUDFNV�VROG��WUDFNV�VWRUHG�LQ�WKH�FORXG��DQG�WUDFNV�RIIHUHG�IRU�
VDOH���See 5(',*,������������&21),'(17,$/���7KHVH�OLVWV�ZHUH�FRPSLOHG�E\�VHDUFKLQJ�

��������������������������������������������������������
ͳ�,QGLYLGXDO�'HIHQGDQWV�MRLQ�5H'LJL�LQ�RSSRVLQJ�&DSLWRO¶V�DWWHPSW�WR�DPHQG�IRU�WKH�UHDVRQV�RXWOLQHG�KHUHLQ�EXW�UHVHUYH�
DOO�RI�WKHLU�ULJKWV�WR�VHHN�GLVFRYHU\�DV�WR�WKHLU�DIILUPDWLYH�GHIHQVHV�DQG�SRWHQWLDO�FRXQWHUFODLPV��See�2FWREHU����������
-RLQW�/HWWHU��,QGLYLGXDO�'HIHQGDQWV¶�QHHG�IRU�GLVFRYHU\�RQ�WKHLU�DIILUPDWLYH�GHIHQVHV��RI�ZKLFK�WKH\�KDYH�KDG�QRQH��
VWDQGV�LQ�VWDUN�FRQWUDVW�WR�&DSLWRO¶V�UHTXHVW�IRU�OHDYH�WR�DPHQG��ZKLFK�UHOLHV�RQ�LQIRUPDWLRQ�SURYLGHG�WR�WKHP�PRUH�WKDQ�
WZR�\HDUV�DJR��

Case 1:12-cv-00095-RJS   Document 157   Filed 10/24/14   Page 1 of 3



 
 
 

October 24, 2014 
Page 2 of 3 

5H'LJL¶V�V\VWHP�IRU�WUDFNV�ZKHUH�WKH�PHWDGDWD�FRQWDLQHG�ODEHO�QDPHV�SURYLGHG�E\�&DSLWRO���,Q�
SURYLGLQJ�WKH�DIRUHPHQWLRQHG�GLVFORVXUHV��5H'LJL�VSHFLILFDOO\�VWDWHG�WKDW�LWV�GLVFORVXUHV�ZHUH�QRW�DQ�
DGPLVVLRQ�WKDW�3ODLQWLII�RZQHG�FRS\ULJKWV�LQ�WKH�GLVFORVHG�WUDFNV���$W�OHDVW����RI�WKH�WUDFNV�GLVFORVHG�
RQ�-XQH���������ZHUH�WUDFNV�WKDW�3ODLQWLII�QRZ�DOOHJHV�DUH�RZQHG�E\�WKH�WZR�SURSRVHG�SODLQWLIIV���

�
)ROORZLQJ�LQLWLDO�GLVFRYHU\�ERWK�SDUWLHV�PRYHG�IRU�VXPPDU\�MXGJPHQW�RQ�WKH�LVVXH�RI�

ZKHWKHU�5H'LJL¶V�V\VWHP�GLUHFWO\�DQG�VHFRQGDULO\�LQIULQJHG�&DSLWRO¶V�UHSURGXFWLRQ�DQG�GLVWULEXWLRQ�
ULJKWV���5H'LJL�GLG�QRW�FRQFHGH�WKDW�&DSLWRO�KDG�VXIILFLHQWO\�SURYHG�RZQHUVKLS�RI�DOO�RI�WKH�WUDFNV�LQ�
WKH�WKHQ�FXUUHQW�&RPSODLQW���%\�2UGHU�GDWHG�0DUFK�����������ZKLFK�IRXQG�IRU�&DSLWRO�RQ�WKH�LVVXH�RI�
ZKHWKHU�WKH�5H'LJL�V\VWHP�LQIULQJHG��WKH�&RXUW�UHTXHVWHG�WKDW�WKH�SDUWLHV�VXEPLW�D�MRLQW�OHWWHU�E\�
$SULO����������FRQFHUQLQJ�WKH�QH[W�FRQWHPSODWHG�VWHSV�LQ�WKH�FDVH���,Q�WKDW�OHWWHU��WKH�SDUWLHV�
LGHQWLILHG�WKDW�&DSLWRO�ZRXOG�VHHN�XSGDWHV�RI�WKH�FKDUWV�SUHYLRXVO\�SURYLGHG�E\�5H'LJL���7KH�SDUWLHV�
DOVR�FRQILUPHG�WKDW�WKH\�ZHUH�GLVFXVVLQJ�DQG�ZRXOG�FRQIHU�³UHJDUGLQJ�FRQILUPLQJ�&DSLWRO¶V�
RZQHUVKLS�RI�UHJLVWHUHG�FRS\ULJKWV�LQ�DOO�VXFK�WUDFNV�´�See $SULO����������MRLQW�OHWWHU�WR�&RXUW���

�
2Q�0D\����������IROORZLQJ�GLVFXVVLRQV�E\�WKH�SDUWLHV�DQG�LQ�DQWLFLSDWLRQ�RI�VXEPLWWLQJ�D�

SURSRVHG�VFKHGXOLQJ�RUGHU��3ODLQWLII¶V�FRXQVHO�VHQW�DQ�HPDLO�FRQILUPLQJ�3ODLQWLII¶V�XQGHUVWDQGLQJ�
DERXW�DQ�DJUHHPHQW�UHDFKHG�E\�WKH�SDUWLHV�GXULQJ�D�SUHYLRXV�WHOHSKRQH�FDOO��LQFOXGLQJ�WKDW�³>R@QFH�
ZH�KDYH�XSGDWHG�FKDUWV��&DSLWRO�ZLOO�DVVHPEOH�UHJLVWUDWLRQV�DQG�RZQHUVKLS�LQIRUPDWLRQ�´��See �������
-��.LQJ�HPDLO���)ROORZLQJ�WKDW��WKH�SDUWLHV�VXEPLWWHG�D�SURSRVHG�$PHQGHG�&DVH�0DQDJHPHQW�3ODQ�
DQG�6FKHGXOLQJ�2UGHU��ZKLFK�ZDV�6R�2UGHUHG�RQ�0D\���������>'(����@��WKH�³6FKHGXOLQJ�2UGHU´����
7KH�VFKHGXOLQJ�RUGHU�GLG�FRQWHPSODWH�WKDW�WKH�³OLVW�RI�SODLQWLII¶V´�UHFRUGLQJV�DOOHJHGO\�LQIULQJHG�
PLJKW�QHHG�WR�EH�VXSSOHPHQWHG�EDVHG�RQ�LQIRUPDWLRQ�REWDLQHG�WKURXJK�GLVFRYHU\��EXW�LW�GLG�QRW�
FRQWHPSODWH�WKH�DGGLWLRQ�RI�DQ\�SDUWLHV��RQO\�WKDW�WKH�QDPHV�RI�WUDFNV�owned by Plaintiff�PD\�QHHG�WR�
EH�VXSSOHPHQWHG���$GGLWLRQDOO\��WKH�6FKHGXOLQJ�2UGHU�VWDWHG�WKDW�³>Q@R�DGGLWLRQDO�SDUWLHV�PD\�EH�
MRLQHG�������H[FHSW�ZLWK�WKH�RSSRVLQJ�SDUW\¶V�ZULWWHQ�FRQVHQW�RU�OHDYH�RI�WKH�&RXUW�´���7KH�6FKHGXOLQJ�
2UGHU�IXUWKHU�SURYLGHG�IRU�DOO�UHPDLQLQJ�GLVFRYHU\�WR�EH�FRPSOHWHG�E\�$XJXVW������������

�
7KHUHDIWHU��WKH�5H'LJL�DQG�&DSLWRO�SURFHHGHG�ZLWK�GDPDJHV�GLVFRYHU\��2Q�-XQH�����������

5H'LJL�SURGXFHG�XSGDWHG�WUDFN�OLVWV�IRU�WUDFNV�WKDW�ZHUH�VROG�DQG�RU�RIIHUHG�IRU�VDOH�WKURXJK�5H'LJL�
������&RQWUDU\�WR�3ODLQWLII¶V�FRQWHQWLRQ�WKDW�WKH�IDFW�WKDW�WKH�OLVW�ZDV�FRPSLOHG�XVLQJ�QDPHV�RI�YDULRXV�
&DSLWRO�ODEHOV�DIILOLDWHV��LQFOXGLQJ�9LUJLQ��UHIOHFWHG�WKH�SDUWLHV¶�³XQGHUVWDQGLQJ�WKDW�WKH�IRFXV�ZDV�RQ�
LGHQWLI\LQJ�DQ\�UHFRUGLQJV�IDOOLQJ�ZLWKLQ�WKH�&DSLWRO�IDPLO\�RI�FRPSDQLHV��ZLWKRXW�UHJDUG�WR�WKH�
VSHFLILF�HQWLW\�RU�ODEHO�QDPH�LQYROYHG´�WKLV�ZDV�QRW�5H'LJL¶V�XQGHUVWDQGLQJ���,Q�SURGXFLQJ�WKH�
XSGDWHG�FKDUWV��5H'LJL�VHDUFKHG�IRU�ODEHO�QDPHV�WKDW�&DSLWRO�UHTXHVWHG��MXVW�DV�LW�KDG�LQ�WKH�LQLWLDO�
GLVFRYHU\�SKDVH��VR�DV�WR�DYRLG�XQQHFHVVDU\�PRWLRQ�SUDFWLFH���,Q�SURYLGLQJ�WKHVH�FKDUWV�5H'LJL�
H[SUHVVO\�VWDWHG�WKDW�WKH�FKDUWV�ZHUH�QRW�DQ�³DGPLVVLRQ�RI�DQ\�NLQG�WKDW�&DSLWRO�RZQV�WKH�FRS\ULJKW�
WR�WKHVH�VRXQG�UHFRUGLQJV�´��See ��������(PDLO�IURP�6��0DW]���5H'LJL�IXUWKHU�VWDWHG�WKDW�³>Z@H�ZLOO�
DZDLW�SURRI�RI�RZQHUVKLS�DQG�WKHQ�ZH�FDQ�IXUWKHU�GLVFXVV�WKDW�LVVXH�´��See id.�$Q\�LPSOLFDWLRQ�WKDW�
5H'LJL�NQHZ�WKDW�&DSLWRO�ZRXOG�VHHN�WR�DGG�SODLQWLIIV�LV�VLPSO\�XQIRXQGHG��$GGLWLRQDOO\��DV�
3ODLQWLII¶V�0D\���������HPDLO�DQG�5H'LJL¶V�FRXQVHOV¶�-XQH����������HPDLOV�PDNH�FOHDU��FRQWUDU\�WR�
3ODLQWLII¶V�FXUUHQW�DVVHUWLRQ��5H'LJL�did seek discovery regarding Capitol’s ownership RI�WKH�
DOOHJHGO\�LQIULQJHG�ZRUNV�DV�WKLV�ZDV�D�GLVSXWHG�LVVXH��

�
2Q�$XJXVW����������GLVFRYHU\�FORVHG���2Q�1RYHPEHU�����������5H'LJL�VXEPLWWHG�D�UHTXHVW�

IRU�D�SUH�PRWLRQ�FRQIHUHQFH�LQ�DQWLFLSDWLRQ�RI�PDNLQJ�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�LQ�FRQQHFWLRQ�
ZLWK�&DSLWRO¶V�$PHQGHG�&RPSODLQW��inter alia��RQ�WKH�JURXQGV�WKDW�&DSLWRO�KDG�QRW�SURGXFHG�
HYLGHQFH�WKDW�LW�RZQHG�PDQ\�RI�WKH�FRS\ULJKWV�WKDW�LWV�$PHQGHG�&RPSODLQW�FODLPHG�ZHUH�LQIULQJHG���
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5H'LJL�LGHQWLILHG�WKDW�&DSLWRO�KDG�IDLOHG�WR�SURGXFH�FRS\ULJKW�UHJLVWUDWLRQV�IRU�D�QXPEHU�RI�WKH�
ZRUNV��KDG�IDLOHG�WR�SURGXFH�HYLGHQFH�RI�DQ\�WUDQVIHU�RI�RZQHUVKLS�IRU�VRPH�UHJLVWUDWLRQV�WKDW�ZHUH�
QRW�RZQHG�E\�&DSLWRO�DQG�KDG�IDLOHG�WR�SURGXFH�HYLGHQFH�WKDW�LW�ZDV�WKH�RZQHU�RI�PDQ\�RI�WKH�SUH�
�����ZRUNV�WKDW�LW�FODLPHG�LW�RZQHG���5HDOL]LQJ�LW�ZDV�QRW�JRLQJ�WR�EH�DEOH�WR�SURYH�RZQHUVKLS�RI�
PDQ\�RI�WKH�DOOHJHGO\�LQIULQJHG�ZRUNV��VXGGHQO\��PRQWKV�DIWHU�WKH�FORVH�RI�GDPDJHV�GLVFRYHU\��
&DSLWRO�VWDUWHG�SURGXFLQJ�GRFXPHQWV�WR�WU\�WR�IL[�WKH�LVVXHV�UDLVHG�E\�WKH�GHIHQGDQWV����2Q�RU�DERXW�
'HFHPEHU����������WKH�&RXUW�KHOG�D�SUH�PRWLRQ�FRQIHUHQFH�WR�GLVFXVV�DOO�RI�WKH�SDUWLHV¶�DQWLFLSDWHG�
PRWLRQV���$W�WKH�FRQIHUHQFH�WKH�SDUWLHV�GLVFXVVHG�WKH�RZQHUVKLS�LVVXHV�LQ�FRQQHFWLRQ�ZLWK�5H'LJL¶V�
DQWLFLSDWHG�PRWLRQ���5H'LJL�LGHQWLILHG�WKH�LVVXHV�ZLWK�&DSLWRO¶V�SURGXFWLRQ�DQG�QRWHG�LWV�SRVLWLRQ�WKDW�
&DSLWRO�KDG�DOZD\V�EHHQ�DZDUH�WKDW�RZQHUVKLS�ZDV�LWV�EXUGHQ��WKDW�LW�IDLOHG�WR�SURGXFH�GRFXPHQWV�WR�
HYLGHQFH�RZQHUVKLS�RI�DOO�RI�WKH�ZRUNV�LW�DOOHJHG�WR�EH�LQIULQJHG��DQG�5H'LJL¶V�SRVLWLRQ�ZDV�WKDW�LW�
ZDV�QRZ�SUHFOXGHG����

�
2Q�6HSWHPEHU����������WKH�&RXUW�LVVXHG�DQ�RUGHU�RQ�WKH�,QGLYLGXDO�'HIHQGDQWV¶�PRWLRQ�WR�

GLVPLVV���2Q�6HSWHPEHU�����������&DSLWRO�PDGH�GHIHQGDQWV�DZDUH�WKDW�LW�LQWHQGHG�WR�VHHN�OHDYH�WR�
DPHQG�LWV�FRPSODLQW��\HW�GLG�QRW�UHTXHVW�SHUPLVVLRQ�WR�GR�VR�XQWLO�2FWREHU�����������WKH�GD\�EHIRUH�
WKH�SDUWLHV�ZHUH�VXSSRVHG�WR�UHSRUW�WR�WKH�&RXUW�FRQFHUQLQJ�UHPDLQLQJ�GLVFRYHU\�LVVXHV��

�
7KH�GHOD\�LQ�VHHNLQJ�OHDYH�WR�DPHQG�KHUH�LV�QRW�H[FXVDEOH���3ODLQWLII�KDV�HLWKHU�NQRZQ��RU�

VKRXOG�KDYH�NQRZQ��DERXW�WKH�DOOHJHG�QHHG�IRU�WKH�LQVWDQW�DPHQGPHQW�VLQFH�-XQH�������EHIRUH�WKH�
VXPPDU\�MXGJPHQW�ILOLQJV��EHIRUH�GDPDJHV�GLVFRYHU\�FORVHG��EHIRUH�LWV�SULRU�UHTXHVW�WR�DPHQG��
EHIRUH�5H'LJL�VXEPLWWHG�LWV�SUH�PRWLRQ�FRQIHUHQFH�OHWWHU�VHHNLQJ�OHDYH�WR�PRYH�IRU�VXPPDU\�
MXGJPHQW�RQ�WKHVH�LVVXHV�±�EXW�ZDLWHG�XQWLO�QRZ�WR�UHTXHVW�OHDYH�WR�DFWXDOO\�DPHQG�IURP�WKH�&RXUW��
3ODLQWLII¶V�UHTXHVW�IDLOV�WR�VKRZ�JRRG�FDXVH�RU�GLOLJHQFH�WKDW�ZRXOG�H[SODLQ�LWV�GHOD\���&DSLWRO�KDV�
FRPSOHWHO\�LJQRUHG�WKH�IDFW�WKDW�WKH�FKDUWV�SURGXFHG�LQ�-XQH�������LGHQWLILHG�DW�OHDVW����WUDFNV�WKDW�
&DSLWRO�QRZ�FRQWHQGV�DUH�DOOHJHGO\�RZQHG�E\�WKH�WZR�SURSRVHG�SODLQWLIIV���&DSLWRO�KDV�RIIHUHG�QR�
H[FXVH�DV�WR�ZK\�LW�FRXOG�QRW�LGHQWLI\�WKH�SURSRVHG�SODLQWLIIV¶�WKDW�SXUSRUWHGO\�RZQ�WKHVH�WUDFNV�
HDUOLHU���&DSLWRO�VWDWHV�WKDW�RQH�RI�WKH�FRPSDQLHV�FKDQJHG�LWV�QDPH�LQ�$XJXVW�������EXW�LW�RIIHUV�QR�
H[SODQDWLRQ�DV�WR�ZK\�EHWZHHQ�-XQH������DQG�$XJXVW�������SULRU�WR�WKH�QDPH�FKDQJH��WKLV�LVVXH�ZDV�
QRW�LGHQWLILHG�RU�ZK\�WKH�FRPSDQ\�WKDW�GLG�QRW�FKDQJH�LWV�QDPH�ZDV�QRW�LGHQWLILHG��&DSLWRO�KDV�WULHG�
WR�H[SODLQ�WKH�GHOD\�E\�VWDWLQJ�WKDW�LGHQWLI\LQJ�WKH�UHFRUGLQJV�ZDV�D�³GLIILFXOW�SURFHVV´�DQG�WKDW�LW�KDG�
WR�UHYLHZ�³QXPHURXV�UHFRUGV�´�VXFK�DV�FRQWUDFWV�DQG�FRUSRUDWH�GRFXPHQWV��%XW�WKLV�H[SODQDWLRQ�IDOOV�
IDU�VKRUW�RI�VDWLVIDFWRU\�IRU�D�GHOD\�RI�PRUH�WKDQ�WZR�\HDUV����

�
'HIHQGDQWV�ZLOO�EH�SUHMXGLFHG�E\�WKH�DPHQGPHQW�DV�LW�ZLOO�KDYH�WR�H[SHQG�DGGLWLRQDO�

UHVRXUFHV�GHSRVLQJ�WKH�QHZ�SODLQWLIIV�DQG�WDNLQJ�GLVFRYHU\�RQ�WKH�FKDLQ�RI�WLWOH�LVVXHV��3ODLQWLII�KDG�
DPSOH�RSSRUWXQLW\�WR�LGHQWLI\�WKLV�LVVXH�DQG�DGGUHVV�LW�LQ�D�WLPHO\�IDVKLRQ���$V�D�UHVXOW�RI�LWV�IDLOXUH�WR�
GR�VR��DQG�DV�WKLV�UHTXHVW�LV�FOHDUO\�IRU�WKH�SXUSRVH�RI�LQFUHDVLQJ�LWV�GDPDJH�DZDUG��3ODLQWLII¶V�
UHTXHVW�IRU�OHDYH�WR�DPHQG�VKRXOG�EH�GHQLHG���:H�DSSUHFLDWH�WKH�&RXUW¶V�WLPH�DQG�FRQVLGHUDWLRQ���
�

� � � � 5HVSHFWIXOO\�VXEPLWWHG��
$'(/0$1�0$7=�3�&�� � � � � +$86)(/'�

�
�
�

6DUDK�0��0DW]��(VT�� � � � � � -DPHV�-��3L]]LUXVVR��(VT��
�
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From: Mandel, Richard
To: "sullivannysdchambers@nysd.uscourts.gov"
Cc: James J. Pizzirusso; Nathaniel C. Giddings; Gary Adelman (g@adelmanmatz.com); "Sarah Matz"; King,

Jonathan
Subject: Capitol Records, LLC v. ReDigi Inc.
Date: Tuesday, October 28, 2014 4:19:20 PM
Attachments: Amended Complaint_ReDigi - Second Amended Complaint_ReDigi.pdf

Dear Judge Sullivan,
 
            As requested today by chambers, attached is a redline showing changes from the
Amended Complaint to Capitol’s Proposed Second Amended Complaint.
 
Respectfully,
 
Richard S. Mandel, Esq.
Cowan, Liebowitz & Latman, P.C. 
1133 Avenue of the Americas 
New York, New York 10036-6799 
t: (212) 790-9291 | f: (212) 575-0671
www.cll.com | rsm@cll.com | My Profile
 

 

***************************** IRS CIRCULAR 230 DISCLOSURE Under regulations issued by the U.S.
Treasury, to the extent that tax advice is contained in this communication (or any attachment or
enclosure hereto), you are advised that such tax advice is not intended or written to be used, and
cannot be used by you, or any other party to whom this correspondence is shown, for the purpose of:
(i) avoiding penalties under the Internal Revenue Code, or (ii) promoting, marketing or recommending
the tax advice addressed herein to any other party. This message is intended only for the designated
recipient(s). It may contain confidential or proprietary information and may be subject to the attorney-
client privilege or other confidentiality protections. If you are not a designated recipient, you may not
review, copy or distribute this message. If you receive this in error, please notify the sender by reply e-
mail and delete this message. Thank you. This email has been scanned for email related threats and
delivered safely by Mimecast.
For more information please visit http://www.mimecast.com
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