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OPPOSITION TO MOTION IN LIMINE  No. 1 re INNOCENT INFRINGEMENT
AND WILLFULNESS

Plaintiffs’ Arguments with Respect toInnocent Infringement and Willfulness are
Improper Motions for Summary Judgment

Plaintiffs’ first motionin limine seeks judgment in its favoegarding its willfulness
claim and Defendants’ innocent infringementethse. Similarly, Plaintiffs’ third motiom
limine seeks judgment concerning Defendants’ fag aisd license defensaedaPlaintiffs’ fourth
motionin limine seeks a finding, as a matter of law, tRAkintiffs own every track at issue. A
motionin limine is not the proper vehicle to rezgt judgment on a claim or defense.

The purpose of a motidn limineis to facilitate an efficient trial “by enabling the Court
to rule in advance of trial onétrelevance of certain forecastddence, as to issues that are
definitely set for trial, without lengthgrgument at, or interption of, the trial.”"Palmieri v.

Defaria, 88 F.3d 136, 141 (2d Cir.1996)/eiss v. La Suisse, Societe D'Assurances Sur L.a Vie
293 F.Supp.2d 397, 407 (S.D.N.Y.2003). A motimtimine “is not a proper vehicle for a party
to ask the Court to weigh the sefncy of the evidence to supparparticular claim or defense,
because ‘[t]hat is the functiaf a motion for summary judgmg with its accompanying and
crucial procedural safeguardsPavone v. Puglisi08-cv-2389-MEA, 2013 WL 245745 at *1
(S.D.N.Y. Jan. 23, 2013) (quotirgpwers v. Nat'l Collegiate Athletic Ass563 F.Supp.2d 508,
532 (D.N.J.2008)). Indeed, if Plaintiffs wantedoi@clude Defendants from raising a defense at
trial “because there was no genuine issue of mafeahs to them, then [they] should not have
filed a motionin limine on the eve of trial, but insteatlauld have filed a summary judgment
motion.” Pavone 2013 WL 245745, at *2.

The “crucial procedural safeguards thatompany summary judgment motions, are not

mere formalities; they help sare the accurate resolutionathims as a matter of lawmid.; see



Bowers 563 F.Supp.2d at 532. As such, parties “caenatle the procedural requirements of
Rule 56 by offering arguments fsummary judgment in a motion limine.” Pavone 2013 WL
245745, at *2When a Court considers a motion for summary judgment under the guise of a
motionin limine it is appropriate to requé the movant to file “Rle 56.1 statements” with
“undisputed facts and memoranda of laid.”

Here, Defendants have pled the affirmatiedenses of innocent infringement, fair use
and license and Plaintiffs’ hayged willful infringement and, adetailed below, bear the burden
of establishing ownership of eaclhdk at issue. Now, on the evetoél, Plaintiffs boldly ask the
Court to find that there are no disputes of faith respect to each of these issues. A mahon
limine is simply not the proper vehicle to requeglgment on a claim or defense, especially
where, as here, the claim and defense congeantum of damages, and the Plaintiffs
strategically electknot to place such issuetimeir summary judgment motion.

Il. Defendants Should Not Be Precluded From Arguing Innocent Infringement

A. Section 402(d) Does Not Bar Arguments Concerning Innocent Infringement

Plaintiffs’ arguments with respect to $iea 402(d) of the copyright act and innocent
infringement should be rejectbecause Plaintiffs fail to: (1) étify any evidence regarding its
alleged placing of copyright notice on phonorecords; (2) identify any evidence regarding each of
the Defendants’ access to such phonorecords; ant(Bonstrate the appdbility of § 402(d) in
the context of digital music. Plaintiffs’ failurggeclude judgment in their favor on the issue of
innocent infringement.

A party may be barred from presenting andcent infringement defense “[i]f a notice of
copyright in the form and position specdiby this section appears on the published

phonorecord or phonorecords to which a defendant in a copyright infringement suit had access.”



17 USC § 402(d). Before a Sectid®2(d) bar applies, a plaintiffiust have affixed the required
statutory notice on all phonorecordsssue. Indeed, the statutgeessly requires the placing of
such notices on phonorecords and access toghatorecords. The cadekintiffs cite in

support of their argument do not find otherwiseeach, the court made a factual finding
establishing that the copyrighblder affixed the correct nog on all the phonorecords at issue.
SeeBMG Music v. GonzaleZ30 F.3d 888, 892 (7th Cir. 2005) (i$tundisputed that [plaintiff]
gave copyright notice as required - on sheface of the phonorecord, or on the phonorecord
label or container’)Maverick Recording Co. v. Harpes98 F.3d 193 (BCir. 2010) (“The

district court acknowledged that Plaintifisovided proper notice agach of the published
phonorecords from which the audio files were take Here, the court made no such factual
finding. Instead, the question as to whether Rftsraffixed the proper statutory notice each of
the phonorecords at issue remains open and digpWhere questions of fact remain, it would
be improper to strike Defendant&inocent infringer” defense&see Malibu Media, LLC v. Does
1, 12-cv-2078, 2013 WL 1702549, at *2 (E.D. Pa. Mgar2013) (denying plaintiff's motion to
strike innocent infringer defense because it wdad improper to do so where there remained an
open question as to whether pléfrattached proper copyrighmotices to its works). Where a
guestion of fact exists as to whether defentiadtaccess to the notice of copyright, defendant is
entitled to a jury determiian of the proper amount of statutory damages under 17 USC §
504(c)(2).SeeElectra Entm't Grp. Inc. v. McDoweld6-cv-115, 2007 WL 3286622, at *2 (M.D.
Ga. Nov. 6, 2007) (finding a question atf concerning access precluded judgméntipvative
Networks v. Satellite Aines Ticketing Ctrs.871 F. Supp. 709, 721 (S.D.N.Y. 1995) (“A finding

of innocent infringement primarilis a factual determination”).



Further, as a threshold matter, Plaintiffsdndailed to establish that Section 402(d) is
even applicable in the cinmnstances of this case.Mualibu, the court noted the unsettled law
regarding the applicability af Section 402(d) bar i suit involving intenet file-sharing. 2013
WL 1702549 at *2. Further, in denyirgrtiorari in Maverick Justice Alito recognized that

“[tlhere is a strong argument that § 402(d) deesapply in a case inwihg the downloading of

digital music files.”"Maverick U.S. , , 131 S.Ct. 590, 590-91, 178 L.Ed.2d 511
(2010) (Alito, J., dissenting from the denial of certiorari). Put simpbjtalicopies that were
arguably accessible to Defendants, and wergedlly copied by Defendants, were not published
phonographs that bore a copyright notice sAsh, Section 402(dg inapplicable.

B. This Court’'s Summary Judgmene@sion Does Not Preclude Defendants’
Innocent Infringement Defense

Plaintiffs seek to preclude Defendants from submitting any evidence or argument that
they believe is inconsistent with facts alldtyeestablished on summary judgment. The issues
decided by the Court on summary judgmenriaerned direct copyright infringement,
contributory infringementrad vicarious liability, all fncident to sales.” D.I. 109, 3/30/13
Opinion, p. 10. Plaintiffs never argd that the mere uploading afrgs to ReDigi’s servers, or
storage of them on ReDigi&ervers, was actionable infgament. Indeed, Plaintiftfid not even
dispute that such acts constitute “fair us&éeld. Nevertheless, Plaintiffs subsequently amended
their Complaint to assert infringement witlspect to approximateB®30 new tracks that were
never sold through ReDigi’s system. These trackse never “copied” incident to a sale. The
Court’s summary judgment decisidid not concern the issue ofhidity with respect to these
songs. Given the express and implied licenses from iTunes, and Plaintiffs’ previous failure to
dispute the “fair use” exception in this contekis likely a jury will not find infringement. Of

course, to the extent infringement is found, suéhingement would be “innocent infringement.”



With respect to songs that were actuathyd through ReDigi’s system, the Court’s
summary judgment opinion ditbt address the issue ohfiocent infringement.” Indeed,
following summary judgment, Plaintiffs informekde Court that thewould again be moving
“for summary judgment on the innocent infringement defense.” December 23, 2014 Hr. Tr.
34:24 - 35:1, D.l. 146. Plaintiffs never follod¢hrough on their threatened motion. But now
they argue that “innocent infringement” wasmehow decided in the original summary
judgment order. That is simply not true. TBeurt made clear wheaddressing the subjective
knowledge of ReDigi, that it “will not createsubjective, good faith defense to contributory
liability’s objective knowledge requiremenSeeD.I. 109, 3/30/13 Opinion, p. 16. As such,
contrary to Plaintiffs’ curreraissertion, the Court did not makdinding that the Defendants’
infringement is not “innocent infringement.”

lll.  Defendants Should Not Be Precluded From Arguing To The Jury that Any
Infringement Was Not Willful

There has been no finding that Defendaated willfully for the purpose of assessing
statutory damages within the meaning of 17 USC 8504(c)(2).

A determination of “willfulness” requiresrfding: “(1) that thelefendant was actually
aware of the infringing activity, 2) that the defendant’s actiongre the result of ‘reckless
disregard’ for, or ‘willful blindnes’ to, the copyright holder’s rightslsland Software &
Computer Serv., Inc. v. Microsoft Corg13 F.3d 257, 263 (2d Cir. 2005). Where there is no
conclusive evidence of actual knowledge, and qoestof fact remain as to whether defendants
were willfully blind, plaintiffs are not ertted to summary judgment on the question of
willfulness.Id.

As an initial matter, the Court’s summandpment decision did neiddress Defendants’

knowledge or belief with respect tecordings that were uploadexiRedigi’s servers but never



sold, because those recordings were not a¢ issplaintiffs’ motion. Thus, there has been no
finding that such mere upload®re “infringement” let alonan express finding that such
uploads were willful infringement. As such, at best, Plaintiffs’ characterizations of the summary
judgment decision and its implications only apfa recordings thawere actually sold.

With respect to the recordings actually s@ldintiffs argue that the Court’s findings in
its summary judgment decision lead inexorablyhe conclusion that Defendants engaged in
“willful” copyright infringement aghat term is used in section 504(c) of the Copyright Act. The
Court, however, never explicitigharacterized Defendant®reduct as “willful,” and never
addressed the issue of willfuifringement. Plaintiffs did not seek summary judgment on the
issue of willful infringement. Accordingly, Defendis have not been accorded an opportunity to
present evidence rebutting Plaintiffs’ claimvaflful infringement. Indeed, the issue of
willfulness and the pécular facts concerning willfulness dagertains to songs merely uploaded
and never sold would have been aspipropriate basis for summary judgme3ge U. S. Media
Corp. v. Edde Enm’t, Inc94-cv-4849, 1996 WL 520901, at {3.D.N.Y. Sept. 10, 1996)
(recognizing that willfulness reqgeis an analysis of an infringe “state of mind” and “is not
usually susceptible teummary judgment”).

In addressing the knowledge required for dbutory infringement in its SJ Decision,
the Court noted that the knowledge requirenmffbbjective’ and satisfied where Defendants
knew or had reason to know of the infringing activitgeeD.l. 109, 3/30/13 Opinion, p. 16.
Notably, the Court did not assess the particular state of mind of each of the Defendants because it
was not requiredsee id(refusing to create a subjective defense to contributory infringement). In
contrast to the knowledge at issue on summatgment, “a determination as to willfulness

requires assessment of a party’s state of minactadl issue that is nasually susceptible to



summary judgment ....U.S. Media 1996 WL 520901, at *7. Soe the summary judgment
decision did not consider an assessment of Bafbndant’s “state of mind,” the summary
judgment decision did not, and could not, det¢igeissue of willfulness as a matter of law.
Where, as here, different legal issues, wiffedent standards, aregeented to a jury, the
underlying factual statements in a sumnjadgment opinion should not be treated as
establishedSeeSEC v. Retail Pro, Inc08-cv-1620, 2011 WL 589828, at *3 (S.D. Cal. Feb. 10,
2011) (denying motiom limine, noting that “the Court declings enter an order pursuant to
Rule 56(g) requiring the facts statedPlaintiff's motion be treatesis established in the jury trial
... due to the differing legal standards at issue in the claims decided on summary judgment and
those which remain to be decidedtheg jury”) (internal citation omitted)Cayuga Indian Nation

of NY. v. Pataki79 F. Supp. 2d 78, 86-87 (N.D.N.Y. 1999) (denying matidimine to

preclude relevant evidence omvlaf the case grounds wheregorruling “most decidedly was

not one of damages” and “the law of the case doctrine does not mandate the conclusion that
[prior pronouncements] are binding in tleistirely different damage context”).

Further, the jury will be charged withtgemining the amount of statutory damages to
which Plaintiffs are entitled within the broachge Congress authorized for such infringements,
i.e, between $750 and $30,000 or between $750 and $150,000, per infringeeeditU.S.C.

§ 504(c). In determining damagesjury may properly considenter alia, defendants’ “state of
mind,” as well as “the conduchd attitude of the partiesSeeBryant v. Media Rights
Productions, Ing.603 F.3d 135, 144 (2d. Cir. 2010). The fiesttbr that the jury must consider
in assessing statutory damages refers to thstigneof “whether the defendant’s conduct was
innocent or willful.”i.e., the infringer’s state of mindSeeGucci Am.. Inc. v. Duty Free Apparel.

Ltd., 315 F. Supp. 2d 511,520 (S.D.N.Y. 2004). tatanalysis does not end with the



determination of which descripti@villfulness or innocent) applieSeeFitzgerald Publ'g Co..
Inc. v. Baylor Publ'g Co., Inc807 F.2d 1110, 115 (2d Cir. 1986) (jt[is possible in the same
action for a plaintiff not to be able to prove dat@lant’s willfulness, and, at the same time, for
the defendant to be unable to shinat it acted innocently”). lassessing statutory damages, the
jury must also consider the “degree of willfulned3umas v. Dagl88-cv-2293, 1990 WL
258343, at *7 (S.D.N.Y. May 22, 199Gge U.S. Media Corp. v. Edde Entm't Cpgdi-cv-

4849, 1998 WL 401532, at *18 (S.D.N.Y. July 17, 1988&]he pertinent onsiderations in
deciding the amount of [a statutory damages@rd encompass both the degree of the
defendant’s culpability and the extent of thgiry caused. Among the relevant factors are the
degree of willfulness or innocence of the defendant.Ly9ns P'ship, L.P. v. AAA Entm't Inc.,
98-cv-0475, 1999 WL 1095608, at *10.6N.Y. Dec. 3, 1999) (recognimy that “the degree of
willfulness in the infringing conduct” is a€tor in assessing statutory damages).

Thus, even if the infringements attributed to defendants were willful (they were not),
Defendants nonetheless must be accorded the rigihe$ent to the jury the very evidence that
Plaintiffs seek to exclude. That evidence badirectly upon the degree willfulness or “bad
faith,” so that the jury, in itSbroad discretion,” prop#y may reach a just determination of the
precise measure of statutafgmages to award PlaintiffSee Arcliehtz and Films Pvt. Ltd. v.
Video Palace In¢.303 F. Supp. 2d 356, 362 (S.D.N.Y. 2003). There is nothing in the summary
judgment decision, or settled lahat precludes Defendants fromepenting evidence to the jury
that would shed light on the degree of ttadieged “willfulness,” a factor central to its

determination of statutory damages.



OPPOSITION TO MOTION IN LIMINE No. 2 re OPINIONS OF COUNSEL

Defendants do not seek to introduce any apraf counsel that v&anot produced during
discovery. In their Motion, Plairfts point to no exhibit thatauld be excluded on this basis.
This should end the inquiry becaukere is nothing to exclude.

To the extent Plaintiffs’ motion could lbead to seek to preclude Defendants from
presenting evidence of “good faith”, Plaintiffs imm should be denied. Indeed, as detailed
above, the degree to which a defendant actéglood faith” or “bad faith presents a factual
issue that the jury may weigh in determining damagesE8#al Grp. Int’l. LLCv. YHLC
Corp., 05-cv-1912, 2007 U.S. Dist. LEXIS 90684 *8t*10 (E.D.N.Y. Dec. 10, 2007). This
must be so, as the Copyright Act provides sautinoad range of awards for willful infringement,
spanning $750 to $150,000. In light of the range ofmigsible awards, it iself-evident that a
jury must consider the degree to which all &f thlevant factors apptg the facts at issu&ee
U.S. Media Corp 1998 WL 401532, at *18.

OPPOSITION TO MOTION IN LIMINE  No. 3 re FAIR USE AND LICENSING

Fair Use Was Not Addressed with Respedb Recordings that Were Only Offered
For Sale

Opposing Plaintiffs’ motion for summary juchgnt, ReDigi argued &t uploading to and
downloading from the Cloud Locker for storagelgersonal use are protected fair use; Capitol
agreedSeeD.l. 109, 3/30/13 Order, p. 10. Capitol ieatl asserted that “uploading to and
downloading from the Cloud Locker incident tdestall outside the ambit of fair use,” and the
Court agreedSee id.

Section 107 of the Copyright Act, providist the “fair use o& copyrighted work,
including such use by reproduction in copieplonorecords . . . is not an infringement of

copyright.”Seel7 U.S.C. 8107. To determine fair use adindf fact should @nsider, inter alia:



(1) the purpose and character of the usgduding whether such use is of a

commercial nature or is for nonprofit edional purposes; (2he nature of the

copyrighted work; (3) the amount and subgtdity of the porton used in relation

to the copyrighted work as a whodnd (4) the effect of the use upon the

potential market for or vatuof the copyrighted work.

SeeD.l. 109, 3/30/13 Order, p. 7.

The Court has determined that works uplabded sold through the ReDigi website are
not protected by fair use because, among ottesans, “ReDigi and the uploading user directly
profit from the sale of a digital music filené the downloading user saves significantly on the
price of the song in the primary markeb&e3/30/13 Opinion, p. 10. Additionally, the Court
found that “the product sold in ‘ReDigi’s secondargirket is indistinguishable from that sold in
the legitimate primary market. . . . The clederence is that ReDigvill divert buyers away
from that primary market.See id

These findings, however, were not directeavtizks uploaded to the Cloud Locker that
were thereafter merely offered for sale and never sold. That category of works was not part of the
Complaint, and thus not at issue, whire summary judgment decision was rendered.
Importantly, the Court recognizedatthcopying incident to uploadingas not disputed to be fair
use.SeeD.l. 109, 3/30/13 Order, p. 7. The later “offey for sale” of tracks previously uploaded
under the “fair use” exception cannot be an act of infringenhdrdt 8, n. 6. Indeed, prior to an
actual sale being consummated, the only indiviekitd the ability tolisten to or download a
track is the individual who uploaded the track.(the actual owner of that track). Thus, the only
manner in which a track offered for sale may be dtigior to sale is identical to the manner in
which a track not offered for sale may bedideurther, even if these two separate acts,

uploading and offering for sale cempleted at two separate timesvere considered by a finder

of fact to be a single act, offering the track for sale provides no profi¢ teefker (or ReDigi), no

10



savings to a putative purchaser, and no alleljestsion of buyers away from the primary
market. In these circumstances, an analysis ofu$af would be markedly different than that for
tracks merely uploaded to a user’s Cloud Locker. There can be no disgutee Court did not
undertake that analysis withsggect to tracks that were naéy uploaded and never sold.
Accordingly, the issue remains undecided should be presented to the ji8ge DC Comics,
Inc. v. Reel Fantasy, Ind696 F.2d 24, 28 (2d Cir. 198@kcognizing fair use factofsaise
essentially factual isgs [and] are normally questions for the jury.”)

The jury may find that the later offer for sal@uld not retroactivgl obviate the fair use
defense otherwise applicablett@t upload. To the extenuaer uploaded a song to her Cloud
Locker and then, while retaining her ability to list® the song in question, decided to offer that
song for sale, but did not consummate a sale, tiyeshould be allowed to consider Redigi’s fair
use defensé&seeDC Comics Inc. v. Reel Fantasy, In696 F.2d 24, 28 (2d Cir. 1982) (“The fair
use defense turns not on hard and fast rulesaliuer on an examination of the facts in each
case. The four factors listed $ection 107 raise essentially fadtissues and, as the district
court correctly noted, are normally questiémsthe jury.”) (intenal quotation omittedShady
Records, Inc. v. Source Enterprises, 188;cv-9944, 2005 WL 14920, at *17 (S.D.N.Y. Jan. 3,
2005) (“The four factors “raise essentially fa&tissues [and] are normally questions for the
jury”) (denying summary judgment motion argVing “any ultimate determination as to the
merits of a fair use defeado the fact finder.”)

In an effort to avoid adjudication of Redigifair use” defense withespect to the tracks
that were never sold, Plaintiffs’ rely oretiCourt’s prior orders. However, the Court’s
endorsement of order, D.l. 186, supports Ddénts’ position, findinghat “Plaintiffs may

introduce evidence about recordings that weteaged to the ReDigi server and offered for
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sale. The jury may then decide what, if anyndges are appropriate for such recordings.” The
endorsement order did not predé Defendants from assertinfpa use defense. Nor did the
Court’s decision on Plaintiffs’ motion to amene tGomplaint, or any statement made at the
hearing thereon, decide the issifdair use. Indeed, in contigg Plaintiffs’ motion, Defendants
argued that it would be futile to allow Plaiifdito amend the Complaint because uploading was
protected by “fair use”. D.1.88. Although the Court allowed Plaintiffs to amend the Complaint
to assert infringement againsicks that were never solthe Court did not grant summary
judgment with respect to these newly added satkhe time it allowed the amendment, or any
time thereafter. D.l. 146 at 20-22. Indeed, thaddad with respect to amendments, which are
freely granted, and summary judgmewhich requires “no dispute afaterial fact”, are vastly
different. To date, there hasdn no briefing, no evidentiargaring, and no argument directed
to the issue of whether fair use appliesdngs that were uploaded, used solely for the
enjoyment of the uploading individly and were offered for sale.

Simply put, there are a small number of tsathkat were actually sold; the remaining
tracks are just stored in Us€toud Lockers and available ortly the individual who uploaded
them for personal use -- which is faireyss Capitol admits, and iTunes permits.

Il. Licensing Was Not Addressed with Respedib Recordings that Were Only Offered
For Sale

ReDigi is entitled to argue to the jury thiae works uploaded to the Cloud Locker and
offered for sale (but not sold) cannot be subfjestatutory damages because any “reproduction”
of such works was subject to either an expogssiplied license. “[AJnonexclusive license may
be . .. implied from conduct . . . In fact consenegiin the form of merpermission or lack of
objection is also equivalent to a nonexclusieetise and is not required to be in writing&ane

Dealer Servs., Inc. v. Hart968 F. Supp. 944, 947 (S.D.N.Y. 19%4gre, ReDigi’'s customers,
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i.e, the track owners, had an express or implieehse to store their music in multiple locations
by Plaintiffs and/or iTunes, arglich activities were encourageyl both Plaintiffs and iTunes. At
the time of summary judgment, the only trackssitie were those that were actually sold. An
express or implied license defense does notyapphose tracks. However, Defendants should
be allowed to argue to the juryatithe defense applies to trackattivere offered for sale but not
sold. Indeed, Plaintiffs’ attempt to tacticaigd new theories of lmlity following summary
judgment and then requesting judgment with resfmetttose new theories as part of a motion
limine is procedurally improper ardghly prejudicial. No judgment should be granted in the
absence of a full opportunity for Deféants to present their defenses.
MOTION IN LIMINE NO. 4 - OWNERSHIP

In order to succeed on a claim of copyrigtitingement, a copyright owner must prove
two elements: “(1) ownership of a valid copyright, and (2) copying of constituent elements of the
work that are original.Arden v. Columbia Pictures Indus., In8Q8 F. Supp. 1248, 1257
(S.D.N.Y. 1995) (quotindreist Publ'ns, Inc. v. Rural Tel. Serv. C409 U.S. 340, 361 (1991));
see Capitol Records, Inc. v. Naxos of Am., Whd\.Y.3d 540, 563, 830 N.E.2d 250, 266 (2005)
(A copyright infringement cause of actionNiew York consists of two elements: (1) the
existence of a valid copyrighand (2) unauthorized peoduction of the work protected by the
copyright).

While anadmissiblecertificate of registration from thHeénited States Copyright Office is
prima facieproof that the claimed copgtit is valid and that theegistrantis its legitimate
owner, here many of the registrations at issue, even if admitted at trial, are not in the name of any
of the Plaintiffs.See Dynamic Sols., Inc. v Planning & Control, Ji6el6 F Supp. 1329, 1337

(S.D.N.Y. 1986). Instead, the vasgjority of the cdificates of registrations for the sound
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recordings at issue are admittedly in the nanteiad parties. For each of these tracks Plaintiffs
argue that this Court must find ownershipaasatter of law on the basis of a self-serving
interpretation of numerous agreements thaevealy recently produceay Plaintiffs. However,
the proffered license agreements are often sihtrespect to the identity of tracks assigned,
and ambiguous, at best, with respto the tracks covered. Funthihe chain of custody with
respect to the ownerghof the tracks in quésh is often broken in a manner that makes
Plaintiffs proof severely lacking.

As but one example, Trial Exhibit 39 idengi$i 156 tracks (recomtys 197-353) that were
allegedly exclusively licensed from a “foreigrileite copyright owner.” Trial Exhibit 39, at 14-
22. For each recording, Trial Exhibit 3%®ittifies a purportedopyright ownerld. For example,
for recording 197, Trial Exhibit 39 identifies Virgin Frandgy. of EMI Music Franceld. at 14.
The declaration submitted in support of Defendants’ moiiofimine alleges that an exclusive
license was granted to Capitol biytue of a Matrix ExchangAgreement (“MEA”). D.l. 196 at
1 15. However, the signatory to the MEA agreeiris EMI Musical International, but EMI
Music International is not listed as the copyriglaimant for a single one of the 156 tracks. Trial
Exhibit 81 at CAP001586, CAP001644. Unless (i) Capitol can edtabld EMI Musical
International obtained the right to grant an agole license for each identified track, or (ii)
Capitol can establish thatehrue copyright owner hasragd to be bound by the MEA
agreement, Capitol will be unable to establismership of the recordings at issue. It is
Plaintiffs’ burden to prove thatdly are the owners or exclusiveditsees of a valid copyright for
the sound recordings they claim in this actiéonar Corp. v. DomenicKL05 F.3d 99, 103 (2nd

Cir.1997). If they are unabte do so, their claim for damages on that track must fail.
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A “transferee plaintiff in a@pyright infringement action nsti prove that the copyright
was properly transferred to the plaintiffritl. Media Films, Inc. v Lucas Entertainment, Inc.
703 F Supp. 2d 456, 463 (S.D.N.Y. 2010) (internal atetiomitted). To the extent Plaintiffs are
unable to provide admissible evidence that ey a valid copyright in and to certain sound
recordings they claim were infringed, these tratkst be excluded as a tt& of law. Plaintiffs
will have failed to satisfy their burden of prami the first and most essential element of their
claims for copyright infringement.

Put simply, Plaintiffs’ declaran in support of their motioim limine does not and
cannot lead to the conclusion that ownershipliees established for each track as a matter of
law. Plaintiffs have requestedjury trial. Ownership, and adther undecided factual issues, is
for the jury to decide. Of course, to the exteltigsue of ownership is hdisputed with respect
to certain specific recordings Defendants aitempt to reach agreement with Plaintiffs

regarding such recordjs prior to trial.
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