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District Judge
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you look at fair use, their whole defense on falr use basically
presupposes that we're challenging just the mere act of
storage.

THE COURT: That's my questicen to you. So 1f somecne
just decided to stere digital recordings that they purchased
through iTunes, they wanted to store it in a cloud, that
requires copying, accerding to your papers. Right?

MR. MANDEL: Yes. And that's ncot what we're
challenging here.

THE COURT: But why not? So what is the difference
between what is going on here that you are challienging and the
hypothetical I just supposed?

MR. MANDEL: Because what is really going on, what
their entire Web site talks about, their Facebook page,
everything, is a resale market, the ability not to steore it,
but to sell it. It's stored in the cloud for the purpose of
resale.

THE COURT: But well, it's stored in the cloud, and
the process of storage requires a copying. And that process
you're saying -- I think you're conceding is net a violation of
the Copyright Act.

MR. MANDEL: For purposes of this case, we're not
making that claim. We're not challenging that. What we're
saying is that you can't subdivide what they're doing. And
they're really saying essentially user A starts out, and he can
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