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Defendant Carsten Matthias RebmgfDefendant”): (1) the motion to dismiss of Plaintiffs and
Third-Party Defendants American Lecitt@ompany (“ALC”), Lipoid GmbH, Lipoid LLC,
Phospholipid GmbH, Dr. Herbert Rebmann (‘Beebmann”), Lipoid Verwaltungs AG (“Lipoid
V"), and Lipoid Grundstuecks GmbH (“Lipoid G{gollectively, the “First Movants”) pursuant
to Federal Rules of Civil Procedure 9(b) andb}26r lack of subject matter jurisdiction and
personal jurisdiction, insufficient process, anduialto state a claim, (Doc. 170); (2) the First
Movants’ motion to dismiss on groundsfofum non conveniengDoc. 197); and, (3) the
motion to dismiss of Third-Party Defendantpadid Stiftung (“Lipoid S), Lipoid Beteiligungs
GmbH (“Lipoid B”), and Phospholipid Fozhungszentrum e.V. (“Phospholipid F”)
(collectively, the “Second Movants,” and, toiger with the First Mvants, the “Movants”)
joining the motions of the First Movants seakitismissal pursuant to Federal Rules of Civil
Procedure 9(b) and 12(b) fadk of subject matter jurisdicth and personal jurisdiction,
insufficient service of process, and faduo state a claim, and on ground$astim non
conveniens(Doc. 214).

Plaintiffs initiated this lawsuit againBtefendant alleging thadefendant improperly
registered and retained certaiternet domain names. In a series of counterclaims and third-
party claims against Plaintiffs and variougriiParty Defendants, Dendant asserts in his
Second Amended Answer, Counterclaims anddFRiarty Claims, With Jury Demand (Doc.
156-1) (“Second Amended Answer” or “SAA”), cags# action related this (1) employment
with Plaintiffs and Third-Party Defendants and (@kalleged financial interest in the corporate
Plaintiffs and Third-Party Defelants. Plaintiffs and Third-Party Defendants now move to
dismiss the counterclaims atidrd-party claims againstém. For the following reasons,

Movants’ motions to dismiss are GRANTHEDpart and DENIED in part.



I. Background

| assume familiarity with the underlying factumackground as set forth in my three prior
decisions in this case, (Docs. 140, 141, 243)erdtore, | will only set forth a summary of the
facts and proceedings here.

A. Factual Background

Plaintiffs are four corporate entities, ahllird-Party Defendants are five corporate
entities and one individual. c&ording to Defendant, Plaintifend Third-Party Defendants are
interrelated and are dominateaddacontrolled by Dr. Rebmanrlaintiff ALC is a Delaware
corporation with its principal place of business in Connecticut. (SAA § 72.) Plaintiff Lipoid
LLC is a New Jersey limited liability compamyith its principal place of business in New
Jersey. I@. 1 73.) Plaintiffs Lipoid GmbH and Phospipad GmbH are German limited liability
companies with principal places of business in Germalaly J{ 74-75.) Third-Party
Defendants Lipoid B and Lipoid G are German limited liability companikeks.f{ 77, 80.)
Third-Party Defendant Lipoid S s German foundation with@incipal place of business in
Germany. Id. § 78.) Third-Party Defendant Phospholipid F is a German non-profit corporation.
(Id. 1 81.) Third-Party Defendant Lipoid V is a Swiss holding corporatitwh.f(79.) Each of
these corporations are members of a consortium of related entities knbectively as the

“Lipoid Group.” (Id. 1 92.)

I Unless otherwise indicated, the following facts are takem free SAA and are assumed to be true for purposes of
this motion. Moran v. Tryax R, IngNo. 15-cv-8570 (RJS), 2016 WL 3023326, at *2 (S.D.N.Y. May 23, 2016) (“In
deciding a motion to dismiss a counterclaim pursuant to R2(lg)(1), ‘[t]he court must take all facts alleged in the
[pleading] as true and draw all reasonable inferences in favor of [the claimant]. . . .”” ddotingpn v. Nat'l
Australia Bank Ltd.547 F.3d 167, 170 (2d Cir. 2008)). However, subject matter “jurisdiction must ba show
affirmatively, and that showing is not made by drawing from the pleadings inferencedfavorthe party

asserting it.”APWU v. Potter343 F.3d 619, 623 (2d Cir. 2003). Likewise, | may consider averment of facts, i.e.,
evidence, outside the pleadings to establish thertesing personal jurisdiction is appropriatall v. Metallurgie
Hoboken-Overpelt, S.A002 F.2d 194, 197 (2d Cir. 1990). Moreover, | do not credit the legal conclusions or
conclusory allegations contained in the SAA.



In or about 1978, Dr. Rebmann began a busineganized as Lipoid KG to manufacture,
sell, and distribute lecithin and phospholipid prot for use in the ph@aceutical, cosmetic,
and dietetic industries.Id. 1 82.) The initial shareholders of Lipoid KG were Dr. Rebmann
(with 70%), his sister (with 2@), and Birgit Wortberg, Dr. Rebmann’s student (with 10%4.) (

In orabout 1989, Lipoid KG was reorganized, and Defendant received a 10% ownership
interest in Lipoid KG. I@d.  85.) Dr. Rebmann divorced Defendant’'s mother in 1985. (

1 83.) In approximately 1996, Dr. Rebmairanged the name of Lipoid KG to Lipoid
Grundstueks GmbH (i.e., Lipoid G), and establiktiee other corporate Plaintiffs and Third-
Party Defendants to contintiee business of Lipoid KG.Id. 1 87.) Lipoid G’s only asset is
certain real estate used by the Lipoid Grodp. {88.) Following the reorganization of Lipoid
KG’s assets among and betweea Lipoid Group, Defendant noriger had a 10% interest in
the entire Lipoid Group, but was given a 10% indene Lipoid G as successor to Lipoid KG.
(Id.) Dr. Rebmann told Defendant that the reafsorihe name change and the creation of the
corporate Plaintiffs and ThirBarty Defendants was to “protecoperating efficiencies and
address liability issues, and not to take aweyinterest in the Lipoid business.ld({ 89.)

At Dr. Rebmann’s request, Defendant orabout March 12, 2004, filed Certificate of
Formation for Lipoid LLC in New Jerseyld( 1 99.) In or about late 2005, Dr. Rebmann
offered Defendant the opportunity to assuoiemanagement responsibility of the Lipoid
Group’s U.S. operationsld( T 101.) At that time, Defendawts located in New York City and
enrolled in a Ph.D. program in economics at the New Schtblf 87.) Defendant and Dr.
Rebmann negotiated the agreement wherebyridefg “gave up his Ph.D. studies and assumed
the position of head of the Lipoid @rp’s United States operations.ld.( 103.) During these

negotiations, Dr. Rebmann also assured Deferttantif he took the position, “he could have it



for as long as he wanted,” and promised Defendant that he would “succeed to a senior position
(director and officer) of the entire Lipoid Group.ld(f 102.) In 2007, Defendant engineered

the acquisition of ALC by the Lipoid Group and became its President and C&EJ.1(05.)
Defendant’s duties at ALC were the saméekihe had with respect to Lipoid LLCld ).

In 2010, Dr. Rebmann requestedttbefendant file certain 8. tax returns on behalf of
Lipoid LLC. (Id. Y 123.) Defendant believed—based upon the advice of the company’s
accountant—that filing such returns would likeiglate U.S. tax laws; therefore, Defendant
refused to file the returnsld( { 123-24.) In August 2011, Dr. Rebmann terminated
Defendant’'s employment with Lipoid LLC ard.C “for cause,” because Defendant purportedly
was “unwilling[] to work with the parertompany and others within our groupfd.(11 130.)
However, employees of the Lipoid Group in Eureyere told that Defendant was terminated
“because he did not prepare reportdd. { 131.)

Since having his employment terminatedfdhelant has attempted to establish his own
business selling lecithiand phospholipid productsld({ 138.) However, Dr. Rebmann has
made efforts to undermine Defendant’s attenpesnter the lecithiand phospholipid business
by, among other things: (1) inggerly cancelling Defendant’'s membership in the Phospholipid
Research Center; (2) discouraging third4earfrom conducting business with Defendant; (3)
making false representations to Defendant’sriass associates, including, among other false
representations, that Defendant had engagednmnal behavior and “he was subject to a non-
competition and confidentiality agement”; and (4) reducing the product prices of the Lipoid
Group by as much as 50% to discourage competitiSae {dff 139-45.)

In January 2013, during the pendency of thig suit, Dr. Rebmann caused the adoption

of resolutions by Lipoid G thabbk away Defendant’s 10% interastthat company and allowed



Dr. Rebmann to determine how much Defendemdld be paid for his 10% interestd.(f 149.)
The resolutions indicated Defendant’s 10%ria$¢ was taken away “for cause,” because
Defendant “(a) had taken certain domain nathasbelonged to other members of the Lipoid
Group, (b) had failed to file tax returns on belwdlLipid LLC and ALC, and (c) had not repaid
a loan from” Lipoid V. [d.) Defendant alleges that the takioighis interest in Lipoid G was
done in retaliation for Defendant seeking sanctegeinst Dr. Rebmann for his failure to appear
for his depositin in this casé. (Id. 11 151-52.)

B. ProceduralHistory

Plaintiffs filed this lawsuit on Februa, 2012. (Doc. 1.) On February 13, 2014,
Defendant filed the Amended Answer, Countairals and Third-Party Claims, with Jury
Demand (“First Amended Answer” or “FAA”)(Doc. 82.) On December 12, 2014, | granted in
part and denied in part Plaintiffs’ motiém dismiss the First Aended Answer, without
prejudice to Defendant seeking leavatoend. (Doc. 141). On May 15, 2015, Defendant
sought leave to file the Second Amended AnswiBroc. 156-1.) By Stipulation and Order,
entered May 18, 2015, (Doc. 157), the parties agmaduant to Fed. R. Civ. P. 15(a)(2), to the
filing of the SAA.

The Second Amended Answer asserts twelaens: six are counterclaims and third-
party claims, and six are third4y claims only. Those claimser (1) a wrongful termination
claim related to the terminati of Defendant’'s employmenttiv Lipoid LLC and ALC asserted
as a counterclaim against thas® Plaintiffs and as a third-party claim against Dr. Rebmann,

(id. 19 203-07); (2) a breach of contract clagtated to the termination of Defendant’s

2 After finding that Dr. Rebmann was deliberately avoiding sitting for his deposition, (Doc. 140), | ordered Dr.
Rebmann’s deposition to take place by a date certagt. (Ib5), and granted Defendant’s motion for fees and
expenses in connection with his efforts to depose and the costs associated with deposimgd@m ReFrankfurt,
Germany, (Doc. 243).



employment with Lipoid LLC and ALC assertedasounterclaim againgiose two Plaintiffs

and as a third-party ata against Dr. Rebmannd( 11 208-16); (3) a brelaof contract claim
related to Defendant’s equity interest in thpdid Group asserted ashard-party claim against

all Third-Party Defendantsid| 11 217-23); (4) a conon law fraud claim asserted as a third-
party claim against Dr. Rebmanid.(11 224-27); (5) a breach odificiary duties claim relating
to Defendant’s equity interest Lipoid G asserted as a third-party claim against Dr. Rebmann,
(id. T 228-33); (6) two claims—one for oppression and appraisal and another for an
accounting—related to Defendant’s 10% intenedtipoid G brought as counterclaims against
all Plaintiffs and as thit-party claims against allhird-Party Defendantsid. 11 234-43, 269—
83); (7) a claim of tortious interference withisiness relations relat¢o Defendant’s post-
termination business activities brought as a coulatencagainst all Plaintiffs and as a third-party
claim against all Third-Party Defendantsl. {1 244-52); (8) two claims—one for
misappropriation and another fore@rsion—relate to Defendantigterest in Lipoid G asserted
as third-party claims against all Third-Party Defendaids{/{l 253—63); (9) a defamation claim
relating to statements made about Defendétet his employment was terminated by Dr.
Rebmann and members of the Lipoid Group assegedcounterclaim against all Plaintiffs and
as a third-party claim againastl Third-Party Defendantsid 11 264—68); and (10) a derivative
claim of breach of fiduciary duties asserted ohdtieof Lipoid G as a counterclaim against all
Plaintiffs and as a third-party claim against all Third-Party Defendat4]{( 284—-89). With

the exception of the two claims related to tdmnination of Defendant’'s employment with
Lipoid LLC and ALC, the counterclaims againsaiRtiffs and third-past claims against Third-
Party Defendants are based on the conduct of Omniden and are premised on a theory of alter

ego liability.



On June 29, 2015, First Movants filed thmiotion to dismiss the SAA pursuant to Rules
9(b) and 12(b) with supporting papers, (80t70-74), and, on September 11, 2015, First
Movants filed their motion to dismiss the SAA forum non conveniensgith supporting papers,
(Docs. 197-98). Defendant filed his combinggasition to First Movants’ motions on October
9, 2015, with supporting papers, (Docs. 2048}l First Movants filed their reply on
November 11, 2015, with supporting papers, (Docs. 215-20). On November 6, 2015, Second
Movants filed their motion to dismissdlSAA pursuant to Rules 9(b), 12(b) dodum non
conveniens(Doc. 214), Defendant filed his opjito@n on December 14, 2015, (Doc. 233), and
Second Movants filed their reply @ecember 23, 2015, (Doc. 241).

I1. Subject Matter Jurisdiction

Plaintiffs and Third-Party Defendants arghat Defendant’s derivative claim for breach
of fiduciary duty, brought on behalf @hird-Party Defendant Lipoid GséeSAA 11 284-89),
destroys diversity because it realigns Lipoiavith Defendant and thus places aliens—citizens
or subjects of a foreign nation—in the pamitiof both third-party @lintiff and third-party
defendants. (First Movants’ Me 5; Second Movants’ Mem. 2.)As an initial matter,
Defendant addressed diversity in his opposition Raintiffs and Third-Party Defendants failed
address the issue in the@plies and thus may have abandoned this argunsed.Persh v.
PetersenNo. 15 Civ. 1414(LGS), 2015 WL 5326173 at(S.D.N.Y. Sept. 14, 2015) (“Plaintiff
responded to Defendant’s servanrgument, but Defendant did nmoention service at all in his

reply brief, and therefore may have abandonéqd itn any event, because the issue is

3 “First Movants’ Mem.” refers to the Brief in Support of Motion by Plaintiffs and Third-Party Daféado
Dismiss Counterclaims/Third-Party Claims Pursuant to Rules 9(b) and/or 12(b). (Doc. 171.) “SewantsM
Mem.” refers to the Brief in Support of Motion by Third-Party/Counterclaim Defend#mg Stiftung, Lipoid
Beteiligungs GmbH and Phospholipid Forschungszentrum e.V. in Support of Theinkoiddsmiss the Third-
Party/Counterclaims Pursuant to Rule 12(b)(1), (2), (4), (5) & (6), Rule 9(b), and/orathiedGfForum Non
Conveniens (Doc. 219.)



jurisdictional, | will address the merits of the argument.

Whether a corporation is ghed as a plaintiff or a defdant in a derivative suit is
determined “on the face of the pleadirag&l by the nature of the controversyhmith v.
Sperling 354 U.S. 91, 97 (1957). In making thigetenination, | look tdhe interests of and
alignments between the partiegdaealign a corporation as a dedant when the “corporation is
actively antagonistic to thgaintiff's interests.” ZB Holdings, Inc. v. Whitl44 F.R.D. 42, 45
(S.D.N.Y. 1992) (internal quotation marks omitteshg also In re Pfizer Inc. S’holder Deriv.
Litig., No. 09 Civ. 7822(JSR), 2010 WL 1459441, at *1 (S.D.N.Y. Apr. 6, 2010) (where the
corporation “has consistently taken positions asiwéo the plaintiffs in every respect, while
never controverting the positions taken by the other defendants . . . the Court readily concludes
that [the corporation] is propgrireated here as a defendantdoversity purposes.” (internal
guotation marks and citation omitted)). Here, Defemdaa third-party plaintiff with respect to
the derivative claim and it is cletom, among other things, the series of direct claims asserted
by Defendant against Lipoid G that Defendamd &ipoid G are antagonistic. Accordingly, |
find that diversity remains intact such thamay properly exercise subject matter jurisdiction
over Defendant’s claints.

III. Personal Jurisdiction and Service

Lipoid V, Lipoid B, Lipoid S, Lipoid G, ané@®hospholipid F are all foreign entitiesSefe
SAA 1 77 (Lipoid B), 78 (Lipoid S), 79 (Lipoid), 80 (Lipoid G), 81 (Phospholipid F).) The
First and Second Movants argue that there igareonal jurisdiction ovahese entities because

(1) they are foreign corporatiorend (2) the “mere departmentstethe “alter ego” test, and/or

4 Because | find that diversity is intatiheed not address therfies’ additional argumentegarding supplemental
jurisdiction.



successor-in-interest theory are not supported by the circumstances presented here such that
jurisdiction is appropriate. They also asskdt service on these Third-Party Defendants was
improper. Defendant in his Second Amended Answer and his oppdsitioa instant motion
asserts that personal jurisdiction is establishigll respect to his claims against these Third-
Party Defendants because of threlationships with Dr. Rebamn and/or Lipoid LLC and ALC
under the “mere department” test, the “alter egset, tend/or successor-in-interest theory, and, in
the case of Phospholipid F, ditly under New York Civil Praate Law and Rules 8 302(a)(1).
(SeeD’s First Opp. 17-26 (Lipoid V and Lipoid &Ip’s Second Opp. 4-7 (Lipoid B and Lipoid
S), 7-10 (Phospholipid F3ge alsBAA 1 156-589)
A. Applicable Law

Under Federal Rule of Civil Procedure 1Zg)) the claimant “bears the burden of
demonstrating personal jurisdictiomer a person or entity againghom it seeks to bring suit.”
Penguin Gr. (USA) Inc. v. Am. Buddt&®9 F.3d 30, 34 (2d Cir. 201@¢cord MacDermid, Inc.
v. Deiter, 702 F.3d 725, 727 (2d Cir. 2012). A plaihtian make a priméacie showing of
personal jurisdiction “through his own affidesszand supporting mateils, containing an
averment of facts that, if crigeeld, would suffice to establishrjadiction over the defendant.”
Whitaker v. Am. Telecasting, In261 F.3d 196, 208 (2d Cir. 200{nternal quotation marks
and citation omitted)accord Bank Brussels LambertRiddler Gonzalez & Rodrigue271 F.3d
779, 784 (2d Cir. 1999%ee also Hsin Ten Enter. USA, Inc. v. Clark Entédi38 F. Supp. 2d

449, 452 (S.D.N.Y. 2000) (on motions to dismisslézk of personal jurisdiction, “a court may

5 “D’s First Opp.” refers to Defendant and Third-PartgiRiiff's Memorandum of Law in Opposition to Plaintiffs’

and Third-Party Defendants’ Motion to Dismiss Counterclaims and Third-Party Claims. (Doc. 204.) “D’s Second
Opp.” refers to Defendant and Third-Party Plaintifflemorandum of Law in Oppositicto Motion by Third-Party
Defendants Lipoidstiftung, Lipoid Beteiligungs GmbH a@ttbspholipid Forschungszentrum e.V. to Dismiss the
Third Party Claims Pursuant to Rules 9(b) & 12(b) and/or the GrouRdrafn Non ConveniengDoc. 233.)

10



consider matters outside the pleadings withoaveaing the motion to dismiss into a motion for
summary judgment”). In considering the pleadiagd supporting materials, “all allegations are
construed in the light most fa\aisle to the plaintiff and doubtsearesolved in the plaintiff's
favor, notwithstanding a controvertipgesentation by the moving partyA.l. Trade Fin., Inc. v.
Petra Bank 989 F.2d 76, 79-80 (2d Cir. 199axcord Whitaker261 F.3d at 208. Although
pleadings and affidavits are congd in the light most favorabte the plaintiff, “conclusory
non-fact-specific jurisdibonal allegations or Eegal conclusion coucheas a factual allegation
will not establish grima facieshowing of jurisdiction.”Bracken v. MH Pillars In¢.No. 15-
CV-7302 (RA), 2016 WL 7496735, at *2 (S.D.N.Y. Dec. 29, 2016) (qudiRy OSUS Ltd. v.
UBS AG 114 F. Supp. 3d 161, 167 (S.D.N.Y. 2015)).

In determining whether personal jurisdictiorestablished, courts engage in a two-step
analysis. See Bank Brussels Lamber&ddler Gonzalez & Rodrigue305 F.3d at 124. First,
district courts must determine if there iatstory jurisdiction, andecond, “[i]f there is a
statutory basis for jurisdiction, the court mtletn determine whether . . . extension of
jurisdiction in such a case would be permissibider the Due Process Céauof the Fourteenth
Amendment.”Id. When a court is sitting idiversity, the “breadth od federal court’s personal
jurisdiction is determined by the law of the state in which the district court is locdRedich v.
Lopez 38 F. Supp. 3d 436, 454 (S.D.N.Y. 2014) (quoiitngmas v. Ashcroft70 F.3d 491, 495
(2d Cir. 2006)).

B. Application
1. Lipoid V and Lipoid G
In his Second Amended Answer and his opparsibrief, Defendant argues that Lipoid V

and Lipoid G are subject to personal jurisidic because Lipoid LLC and ALC are mere

11



departments and/or alter egufd_ipoid V and Lipoid G, thusnaking service on Lipoid LLC
also proper service on Lipoid V and Lipoid Gaddress eadheory in turn.

a. Mere Department

Under New York law, “a New York counhay assert jurisdiction over [a] foreign
corporation as a ‘mere departniasftthe local corporation."Gundlach v. IBM Japan, Ltd983
F. Supp. 2d 389, 394 (S.D.N.Y. 2013) (quotirmlkswagenwerk Aktiengesellschaft v. Beech
Aircraft Corp, 751 F.2d 117, 120 (2d Cir. 1984ffd, 594 F. App’x 8, 9 (2d Cir. 2014)
(summary order). “Where . . . the claim is tfadtforeign corporatiofis present in New York
state because of the activities there of its sudngidthe presence of the subsidiary alone does not
establish the parent’'sgsence in the stateJanzini v. Nissan Motor Co., Ltdl48 F.3d 181,

184 (2d Cir. 1998). “For New Yor&ourts to have personal jgdiction in that situation, the
subsidiary must be . . . a ‘meatepartment’ of the foreign parerft.id.

To determine whether a corporation i§reere department” of the foreign parent
sufficient to confer jurisdictin over the foreign parent, coudsnsider the four factors
articulated inBeech Aircraft Corp “first, common ownership—hich is essential—; second,
financial dependency of the subsidiary on the piacerporation; third, the degree to which the
parent corporation interferes in the selattand assignment of tsebsidiary’s executive
personnel and fails to observe corporate forneslitand fourth, the degree of control over the
marketing and operational policies of the subsidiary exercised by the paranini 148 F.3d at
184-85 (quotindBeech Aircraft Corp.751 F.2d at 120-22) (internal quotation marks omitted).

While the first factor is esséal, it is not sufficient alon& establish jurisdictionSee, e.g.,

6 In Daimler AG v. Baumanl34 S. Ct. 746 (2014), the Supreme Court expressed some doubt regarding the ongoing
viability of mere department theory, but this Circuit has not definitely addressed this issue. Because | find
jurisdiction lacking under the mere department test, | need not resolve the question here.

12



Tese-Milner v. De Beers Centenary A.&L3 F. Supp. 2d 404, 416 (S.D.N.Y. 2009) (declining
to find defendant was “mere department” whevimg party demonstrated essential factor but
failed “allege or provide much, if any, ieence as to the other three factor®fjlip Morris Inc.

v. OtamediaNo. 02Civ7575(GEL)(KNF), 2004 WL 1348®8at *4 (S.D.N.Y. June 14, 2004)
(finding defendant was not a “mere departh&rtere common ownership established but no
other factor established).

Defendant asserts that service of andsgliation over Lipoid V ad Lipoid G are proper
under the mere department test. Defendant alleges that Lipoid V is a holding company holding
100% of Lipoid LLC and ALC. (SAA 11 79, 1590)ipoid V indirectly owns 94% of Lipoid G.
(SeeFirst Movants’ Mem. 11 n.5.) As the Rifdovants concede, common ownership is
established with respect kapoid V and Lipoid G. $ee id)

With respect to the second factor, finahdependency, Defendant must show that the
subsidiary “cannot run its buesses without the financibacking of its parent.'In re Ski Train
Fire, 230 F. Supp. 2d 403, 410 (S.D.N.Y. 2002). A destration that the subsidiary derives
income from the parent, without moaoes not show financial dependen8ge Stutts v. De
Dietrich Grp, 465 F. Supp. 2d 156, 164 (E.D.N.Y. 2006)stéad, “examples of a subsidiary’s
financial dependency on a parent corporatioruihelthe parent’s provision of no-interest loans
to the subsidiary, the parent’srtml of the subsidiary’s financeand the parent’s financing of
inventory for the subsidiary.1d.

Defendant asserts financial dependency basegweral facts. First, Defendant asserts

” Defendant asserts in the Second Amended Answer thaidlG is a “mere department” of a series of entities,
Lipoid V, Lipoid B, Lipoid S, and Dr. RebmannS€eSAA 1 157.) Insofar as Defendant argues that jurisdiction
over Lipoid G is proper under the mere department test, this appears to be derivative offfatdifgptd LLC and
ALC are mere departments of the entities listed in the SBécause, as discussed heréfind that they are not,
jurisdiction over Lipoid G cannot be established through jurisdiction over or service on ALC or Lipoid LLC.

13



that Lipoid LLC sells onlyproducts manufactured by the Liddsroup of companies and at
prices set by Lipoid V. (SAA 161.) Assuming that thistiue, the sale of Lipoid Group
products at prices set bydaid V does not establish that Lipoid V backed Lipoid LLC
financially, in particular becaugbere is no allegation that LigbV provided financing for those
products. Second, Defendant asserts that digoand Lipoid GmbH charge Lipoid LLC and
ALC annual “management” and other fees and thus these entities were not really intended to
make and retain profits.Id, § 160; D’s First Opp. 19.) Thatpoid LLC and ALC were able to
and did pay fees to the Lipoid V and Lipoid @iy however, does not show that they were
financially dependent on LipoiM and Lipoid GmbH; if anythg, it demonstrates the opposite
relationship.See J.L.B. Equities, Inc. v. Ocwen Fin. Colf31 F. Supp. 2d 544, 549-60
(S.D.N.Y. 2001). In other words, it demdrades the ability of Lipoid LLC and ALC—as
subsidiaries—to generate profits sufficient ty pges. Third, Defendant argues that Lipoid V
provides intracompany loans and quaeed obligations to its subgides. (D’s First Opp. 19.)
Defendant specifically points to a no-interesiridhat provided capitéb Lipoid LLC when it
formed, (D’s Aff. § 18, Ex. D§,but this “start-up” loan was repaid in 2008¢€¢SAA 1 10; Dr.
Rebmann Decl. Ex. B at PL00173&e alsd’s Aff. 1 18)° In any event, Defendant does not
assert and has not identified anything in #eord that demonstratdsat Lipoid V provided day-
to-day financing to either Lipoid LLC or ALCSee Jerge v. PotteNo. 99-CV-312E(F), 2000
WL 1160459, at *3 (W.D.N.Y. Aug. 11, 2000) (findingnéincial dependence factor not satisfied
where initial investment derived from pardnit subsidiary had financially independent

operations and received noyet@-day financing).

8“D’s Aff.” refers to the Affidavit of Carsten Matthias Rebmann. (Doc. 206.)

9 “Dr. Rebmann Decl.” refers to the Declaration of Dr. Herbert Rebmann in Support of Motion to Dismiss
Counterclaims and Third-Party Claims by Plaintiffs and Third-Party Defendants. (Doc. 173.)
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Accordingly, while there is some indicatiohfinancial interdependence, Defendant has
not asserted facts sufficient to titte second factor in his favogee Gallelli v. Crown Imps.,
LLC, 701 F. Supp. 2d 263, 27374 (E.D.N.Y. 201®Iding subsidiary was not “mere
department” of parent and noting that “[c]ourts considering thisifdave held that a finding of
financial dependency requires asling that the subsidiary wadibe unable to function without
the financial support of the parent”).

Although a somewhat closer question, thedtfactor also weighs against finding
personal jurisdiction. Defendantedes that Dr. Rebmann geneydihterfered in the selection
and assignment of Lipoid LLC’s and ALC's execatipersonnel” and “interfere[d] in executive
work assignments.” (SAA 1 162.) Defendant aseerts that when keas CEO of Lipoid LLC
he was not able to terminate another execuBvece Baretz (“Baretz”), and that Defendant
himself was unilaterally terminatedSde id.see als®r. Rebmann Tr. 199-200; D’s Aff. I 19,
Ex. B.))® Drawing inferences in his favor, theresigoport for Defendant’ssaertions that he was
unilaterally terminated becauttee termination letter, whicis on Lipoid LLC letterhead, is
addressed to Defendant from.[Rebmann and indicates ti¢fendant’s employment with
Lipoid LLC was terminated, as were “any aadtlof positions you have held with [Lipoid
LLC’s] affiliates and with [ALC].” (D’s Aff. Ex B.) Nowhere does the letter indicate that it
was written on behalf of or with the authoripatiof any other Lipoid Group affiliates; instead,
the termination letter suggests that Dr. Rabm acted on his own on behalf of Lipoid LLC and
the other Lipoid Group companies. While thesetd would have some relevance to the third

factor, they represent the stafeaffairs while Defendant was CE | cannot assume that these

0“Dr. Rebmann Tr.” rers to the transcript of the deposition of Dr. Herbert Rebmann taken on April 29, 2015.
(Doc. 207-1.)
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facts are suggestive of the circumstances egsit the time of service and Defendant provides
no materials supporting such a vie®ee Gundlach983 F. Supp. 2d at 395 (noting that in
context of “mere department” analysis, “the velet time period for jurisdictional inquiry under
CPLR 8§ 301. .. is the tim& service of the summons and complaint [and not] ancient and
apparently isolated transactions”). Defentsaamployment was terminated in August 2011, and
this action was filed on February 6, 2012.

In contrast, the evidence presented by thiedHRarty Defendants indicates that Baretz,
who is now Manager and Présnt of Lipoid LLC, and Randall Zigmont (“Zigmont”), the
President of ALC, make ¢hhiring decisions for thenespective companiesSéeBaretz Decl.

1 6; Zigmont Decl. 6 Additionally, prior to Decembeaf 2014, Dr. Rebmann was the sole
board membéf and co-President of ALCs¢eZigmont Decl. Ex. B), and Lipoid V was the sole
member and Co-Manager of Lipoid LLGggeBaretz Decl.), but these facts by themselves do
not establish the third factor &sverlapping officers and direct®@are intrinsic to the parent-
subsidiary relationship, and . . . are not deteatiie as to whether the subsidiary is a mere
department of the parent]'L.B. Equities131 F. Supp. 2d at 549-60 (internal quotations
omitted). In addition, although Dr. Rebmannynimave control over the hiring and firing
decisions of senior management of Lipoid V’s sdiasies that level ofontrol by the individual
“at the highest level” of the business, suclbasRebmann, is different than executives at the
parent participating in “daystday operational or personnekdaons” at the subsidiarySee

Gundlach 983 F. Supp. 2d at 396 (holding that tHadtor not satisfied despite crediting

11 “Baretz Decl.” refers to the Declaration of Dr. BriRaretz in Further Support of Motion to Dismiss by Third-
Party Defendants. (Doc. 218.) “Zigmont Decl.” referthi Declaration of Randall @inont in Further Support of
Motion to Dismiss by Third-Party Defendants. (Doc. 217.)

2 Delaware law, under which ALC is organized, allows a board of directors comprised of only obernteee
Del. Gen. Corp. L. § 141(b).
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allegation that chairman and chief executiv@afent exercised authtyrover operations at
subsidiary)see also Beech Aircraft Cor.51 F.2d at 120 (“The officers of any corporation that
owns the stock of another necessarily exeraisensiderable degree of control over the
subsidiary corporation and the discharge of shigiervision alone isot enough to subject the
parent to [personal] jurisdiction.”).

Finally, the fourth factor ab weighs against finding that Lipoid LLC and ALC were
“mere departments” of their parent compamaretz, who has been manager of Lipoid LLC
since at least 2013, (Baretz Decl. Ex. B), argh#nt, who has been President of ALC since
2012, (Zigmont Decl. Ex. B), bothade that they conttehe day-to-day oprations of their
companies, (Baretz Decl. 1 8; Zigmont Decl. J Befendant states that “[a]ll marketing efforts
and policies were determined tedly in Ludwigshafen, Gernmgy,” that “all Lipoid Group-wide
operational policies were centrally determinald [that] Lipoid LLC and ALC operated within
the confines of those policies(D’s Aff.  14.) Defendant doew®ot indicate the nature of the
policies that were centrally tl¥mined, nor does Defendant ioglie the manner in which Lipoid
LLC and ALC followed any such policies. This broad assertion doasagaite Baretz’s and
Zigmont’s sworn statements regarding the sta#®&LC and Lipoid LLC at the time of service,
nor does it suggest the level of cohsofficient to establish the fourleech Aircraffactor®®
See Reers v. Deutsche Bahn, 20 F. Supp. 2d 140, 157-58 (S.D.N2004) (“[I]t is not clear
whether plaintiffs’ allegations ith respect to [the parent’s] gileoyment, environmental, risk
prevention, and other policymaking show anything more than the ordinary control that parent

corporations exert over their sudiiaries [and] the fact that sutl&@ries share a logo, or that the

13| also note that webpage evidence suggesting that Lipoid V and its subsidiaries were loosely distinguished—or not
distinguished at all—is insufficient to show that thegpd controls the subsidiary’s marketing and operational
policies. See J.L.B. Equitied31 F. Supp. 2d at 550.
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parent decides to present several corporatiorssveebsite in a unified &hoion, is insufficient to
show lack of formal separation between the two entitieSdjaceno v. S.C. Johnson & Son,
Inc., 83 F.R.D. 65, 71 (S.D.N.Y. 1979) (that a paremay make broad policy decisions for its
subsidiaries . . . is inhereint the parent-subsidiary relatidnip and does not justify labeling a
subsidiary a ‘mere departm of the parent.”).

Balancing these factors, | firtdat the mere department télstes not provide a basis for
proper service gurisdiction.

b. Alter Ego

Defendant also argues that service gooid LLC establishes jurisdiction over, and
service on, Lipoid V and Lipoid G because eacthobe entities is artar ego of Dr. Rebmann
for jurisdictional purposes.SgeD’s First Opp. 20-26.) “[lJn genelidalter egos are treated as
one entity’ for jurisdictional purposesTransfield ER Capt Ltd. v. Indus. Carriers, In671
F.3d 221, 224 (2d Cir. 2009) (quotikigm. Passalucqu Builders, Inc. Resnick Developers S.
Inc., 933 F.2d 131, 142-43 (2d Cir. 1991))Alter ego theory examinés/hether the affiliate is
so dominated by the defendantabe its alter ego,” and notguthe “affiliate’s importance to
the defendant."Sonera Holding B.V. v. Cukurova Holding A.B0 F.3d 221, 225 (2d Cir.
2014). Accordingly, “jurisdictiofbased on an alter ego theopphes in a far narrower set of
circumstances” than agencyroere department jurisdictiolNYKCoo| 66 F. Supp. 3d at 393.

For purposes of the alter ego analysis, “[@h&cal inquiry i[n] determining whether a

14 Defendant argues thAmerican Fuel Corp. v. Utanergy Development Co., Ind22 F.3d 130 (2d Cir. 1997),
supplies the test for Defendant’s alter ego theory andtlieus is personal jurisdiction if Dr. Rebmann “exercised
complete domination over Lipoid V, Lipoid G and Lipoid LLGtfwrespect to the transactions at issue; and . . . that
such domination was used to commit a fraud or wrong that injured” Defen@eeD’¢ First Opp. 21.) The issue
here is personal jurisdiction; tihenerican Fuehlnalysis applied to liability. In thisontext, “[i]t is not necessary to
show . . . for jurisdictional purposes that the shell was used to commit a ffd¥&Cool A.B. v. Pacific Int'l

Servs., InG.66 F. Supp. 3d 385, 392 (S.D.N.Y. 2014) (citation omitted).

18



corporation is a ‘shell’ compang whether it is being used llye alleged dominating entity to
advance its own personal interests as opptisédthering the corporate enddJSHA
Holdings, LLC v. Franchise Indian Holdings Ltd1 F. Supp. 3d 244, 266 (E.D.N.Y. 2014)
(citation omitted). Specifically, “[flor alterge analyses involving andividual shareholder,
courts have considered, either explicitly or limifly: (1) the absence of corporate formalities
normally attendant on corporate existence, sicissuance of stock, election of directors,
keeping of corporate records, and so forth; (2ylequate capitalizatio(B) the intermingling of
corporate and personal financaed (4) the amount of busirgegiscretion displayed by the
purported alter ego corporationli re Lyondell Chemical CoNo. 09-10023 (REG), 2016 WL
74649, at *14 (Bankr. S.D.N.Y. Jan. 4, 2016).

For the same reasons that Defendant hasstablished that Lipoid LLC was a “mere
department” of its parent, Defendant has notidistaed that Lipoid LLC wa an alter ego of Dr.
Rebmann. $ee supr#art I11.B.1.a.) Additionally, while Defendant alleges that Lipoid LLC
was initially inadequately capitalized, Defenddoes not make the same allegations regarding
Lipoid V or Lipoid G. Defendat admits that corporaterids were not commingled with
personal funds or diverted by Dr. Rebmann, (Of®. 24), and Defendant makes no allegations
as to whether Lipoid V and Lipoid G were unchgpitalized or otherwise used as “shell”
companies. Defendant also fails to addrelsg, \as the shareholder afclosely held company,
Dr. Rebmann’s degree of control over the besidecisions of the company warrants a finding
that Lipoid V and Lipoid G were merely shellopanies. Instead, Defendant appears to admit
that these companies, while subject to a degfeentrol from theimajority owner, were
legitimate profit-seeking entities. The majoritiyDefendant’s “alter ego” allegations, while

insufficient, relate to Lipoid LLC; Defendant offefar less support for his conclusory claim that
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Lipoid V and Lipoid G were alter egos of Dr. lIiteann. The fact that these companies were
referred to as the “Lipoid Group” is not sufgait to support a finding that Lipoid V and Lipoid
G were Dr. Rebmann’s alter egos. Accordinglyer ego theory is not a basis for jurisdiction
over Lipoid V or Lipoid G, senee on Lipoid LLC did not constitute service on Lipoid V or
Lipoid G, and this Couttacks personal jurisdiain over those entities.
2. The Second Movants

As an initial matter, | note that the &l Movants argue thatrsce on them was not
timely. | agree that service ongddid B, Lipoid S, and Phospholipid F, even if properly made by
serving at the address for Lipoid LLC, was untimely because it occurred more than 20 days
after the filing of the Second Amended AnswBrefendant argues thtitis delay should be
excused because of various procedural hurdlenbeuntered at the Clerk’s Office and because
the Second Movants would not suffer prejudigéhile | doubt Defendars proffered excuses
would amount to good cause, | neeat definitively resolve thessue of whether | would excuse
Defendant’s failure to effectuate timely semj because | find that service on Lipoid LLC was
not proper service and this Court lacks persamraddiction over the Third Party Defendants who
were not timely servet?.

a. Lipoid B and Lipoid S

Lipoid B is a German limited liability companlgased in Germany. (SAA { 77.) ltis an

15 For the majority of 2015 and during the entiretyhef relevant time period, the time limit for service under
Federal Rule of Civil Procedure 4(mps 120 days. Rule 4(m) was amengteBecember 2015 to provide for a 90-
day time limit on service.

1 The Second Movants argued in their opening brief that “[t]o the extent Defendanyrtagiigue that service on
any one Third-Party/Counterclaim Defendarsiulés in jurisdiction over all that partyater egosthat is simply not
the law,” and that Defendant was required to individusdigmmon each party. (Secokdvants’ Mem. 3-4.) The
Second Movants acknowledge that this argument iserdtal to their position on service/personal jurisdiction
given that Defendant has not asserted that service oof dine Counterclaim/Third-Party Defendants constitutes
good service on all of them. (Second Movants’ Reply 3 n.2.) Accordingly, | need not addressuthahtlgere.
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indirect majority owner of Plaintiffsipoid GmbH and Phospholipid GmbHdJ(), and the
majority owner of Lipoid V,id.). Lipoid S is a German fountian based in Germany that is a
majority owner of Lipoid B. Ifl. 1 78.)

Defendant argues that | have jurisdictionowis claims against Lipoid B and Lipoid S
because these entities are Dr. Rebmann’s ssoc®in interest and thus “assumed [Dr.
Rebmann’s] liability in this litigation when &y succeed him . . . and because [Dr. Rebmann’s]
acts are attributable to thert.”(P’s Second Opp. 7.) While in certain circumstances “various
courts have held that when a person is faionoge a successor int@rest, the court gains
personal jurisdiction over them simply as a @psence of their status as a successor in
interest,”LiButti v. United Statesl78 F.3d 114, 123 (2d Cir. 199#)pse circumstances are not
present here. First, the cases cited by Deferalhimvolve predecessor quorations; it is not
clear that successor-in-interest theory appitea predecessor imttlual and a successor
corporation.See, e.g.Transfield 571 F.3d at 224 (“[I]t is compatible with due process for a
court to exercise personal jurisdiction over anvittial or corporation that would not ordinarily
be subject to personal jurisdictionthat court when the individual corporation isan alter ego
or successor of eorporationthat would be subject to persdrurisdiction in that court.”
(emphasis added) (citation omittedj}y Shoes S.R.L. v. Bge Muller Designs In¢No. 14 Civ.
10078, 2015 WL 4092392 (S.D.N.Y. July 2015) (personal jurisdiction established over
successor-in-interest to New York corporatidrgon v. Shmukle®92 F. Supp. 2d 179, 190-91
(E.D.N.Y. 2014) (questioning whether successeintarest theory applies to the relationship

between two individuals, as opposed topawations and finding allegations nevertheless

17 Defendant does not argue that the mere department test applies to Lipoid B and Lipoid S. In any event, this
theory would not support jurisdiction for the same reasons it does not support jurisdiction over Lipoid poéhd Li
G. (SeePart lll.B.1.a.)
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insufficient); Time Warner Cable, Inc. v. Networks Grp., LIN®. 09 Civ. 10059 (DLC), 2010
WL 3563111, at *6 (S.D.N.Y. Sept. 9, 2010) (“Becatlseplaintiff has stated a claim against
the [successor] [e]ntities for successor liabiliigsed on the predecessor corporations’ acts],
there is personal jurisdiction over the [successor] [e]ntitidsifizer v. EMI Blackwood Music,
Inc., 904 F. Supp. 207, 213 (S.D.N.Y. 1995) (transféwben corporationral partnership gives
rise to successor-in-interest jurisdictiosge also In re N.Y.C Asbestos Lijtigl2 A.D.3d 529,
530 (1st Dep’t 2013) (addressingigdiction over corporatiobased on jurisdiction over New
York predecessor corporation). Second, affenccessor-in-interest theory applied to
predecessor individuals, Defendias not established the conditiorguired for its application.
(SeeD’s Second Opp. 6.) New York law recognizescessor-in-interegtrisdiction if “the
predecessor and successor were one and the sdntteegpredecessor continued to exist as part
of the successor.Phillips v. Reed Grp., Ltd955 F. Supp. 2d 201, 230 (S.D.N.Y. 2013). In
general, a corporation that acqsi@nother corporationassets is not liable for the predecessor’s
debts unless (1) the buyer formally assumesléins, (2) the transagh was undertaken to
defraud creditors, (3) the buyer de facto menggd the seller, or (Athe buyer is a “mere
continuation” of the sellerAguas Lenders Recovery Grp. LLC v. Suez, 585.F.3d 696, 702
(2d Cir. 2009). Defendant’s conclusory stagatthat “Lipoid B and Lipoid S were [Dr.
Rebmann’s] successors as the owners of thed.idooup” is insufficient to establish any of
these circumstances, and there is mahin the cited deposition testimongeéDoc. 207-1 at
50-57), establishing any of these exceptions.

Accordingly, Defendant has not establidteeprima facie case for jurisdiction over

Lipoid B or Lipoid S and the claims agairisbse entities must be dismissed.
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b. Phospholipid F

Defendant asserts that there is alter eggetgurisdiction over Phospholipid F because
Dr. Rebmann asserted complete domination 8vaspholipid F and Lipoid LLC with respect to
Defendant’s termination. (D’s Second Merw.10.) As discussed above, for purposes of
jurisdiction, | examine whethehBspholipid F was so dominated by Dr. Rebmann as to be his
alter ego, and not just the affilégs importance to Defendangee Sonera Holding B,VZ.50
F.3d at 225 (noting that inquiry focused on importance of the affiliate “stacks the deck” in favor
of pro-jurisdiction answer). Aan initial matter, Defendant de@ot allege that Dr. Rebmann
owned Phospholipid F, nor does Defendant, othaan th conclusory terms, address the factors
relevant to alter ego jurisdicth—there are no non-conclusory gkgions regarding the state or
structure of Phospholipid F’s finances anddasussed above, Dr. Rebmann’s termination of
Defendant does not, in it§esupport jurisdiction.

Defendant alternatively asserts that then@risdiction over Phospholipid F under CPLR
§ 302(a)(1) because the entity tisacts business” within New Yostate and those transactions
gave rise to Defendant’s claimsiowever, Defendant fails tlemonstrate jurisdiction under
CPLR 8 302(a)(1) since his causieaction does not ariseoin business transacted by
Phospholipid F in New York.

Under CPLR 8 302(a)(1), “a court may exerggesonal jurisdiction over a defendant if
it (1) ‘transacts any business’ in New Ya@Rd (2) the plaintiff's cause of action arises from the
business transaction3chultz v. Safra Nat. Bank of N.377 F. App’x 101, 103 (2d Cir. 2010)
(summary order)see also Hinsch v. Outrigger Hotels Hads3 F. Supp. 2d 209, 212 (E.D.N.Y.
2001) (“In such cases [where jsdiiction is based on transactiohbusiness within the state],

however, personal jurisdiction may beercised only as to causgsaction that arise from the
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transaction of business relied upgpn.“A defendant transactsusiness if he has ‘purposely
availed himself of the privilege of conductingisities within New Yak and thereby invoked
the benefits and protections of its lawsReich 38 F. Supp. 3d at 457 (quotibgH. Blair &
Co. v. Gottdienerd62 F.3d 95, 104 (2d Cir. 2006)). “A suit will be deemed to have arisen out of
a party’s activities in New York if there is anticulable nexus, @ substantialelationship,
between the claim asserted and theoastithat occurred in New York Bracken 2016 WL
7496735, at *3 (quotingest Van Lines, Inc. v. Walket90 F.3d 239, 246 (2d Cir. 2007)).
“Section 302(a)(1) is typically invoked for ause of action against a defendant who breaches a
contract with plaintiff or commita commercial tort against plaiifiin the course of transacting
business or contracting to supplyogis or services in New York.Beacon Enters., Inc. v.
Menzies 715 F.2d 757, 764 (2d Cir. 1983) (citations omittedg also Chloe v. Queen Bee of
Beverley Hills, LLC616 F.3d 158, 171 (2d Cir. 2010) (explampj in response to the defendant’s
argument that Section 302(a)(1)péps more readily to contractaims as opposed to trademark
infringement actions, that trademark infringent is “just such [the] tort” mentioned Beacon.
Defendant claims that Phospholipid éhducted some business from Defendant’s
apartment in New York, sought research grantsdeveloped scientifiprojects in New York,
and participated in conferences in New YorBe€D’s Aff. 1 12—14.) Even assuming that
these activities are significant enough to esthlihat Phospholipid F was transacting business
in New York—a dubious proposition at best—#wivities did not give rise to Defendant’s
claims against Phospholipid F. Defendant’srokarelate to Phospholipid F's cancellation of
Defendant’s membership, not ligsiness activities in New York. The fact that Defendant was
denied some of the benefits of inclusion hoBpholipid F, including thpotential to engage in

the activities Defendant describes through Phospldiipdoes not mean that his claims arise
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from those activities.
Based on the foregoing, | find that Defentlhas not asserted a basis for personal
jurisdiction over Phospholipid F and thus dismthe Defendant’s claims against that entity.

IVv. Forum Non Conveniens

Plaintiffs and Third-Party Defendants havecamade motions to dismiss the remaining
third through twelfth counterclais and third-party claims dorum non conveniergrounds.
“District courts have considerablesdretion in applying the principle &@rum non convenieris.
Flynn v. Nat'l Asset Mgmt. Agend§2 F. Supp. 3d 527, 534 (S.D.N.2014). In this Circuit,
there is

a three-step process to guide the eseroff [a district court’s] discretion
[in doing so]. At step one, a court determines the degree of deference
properly accorded the plaintiff’'s choice fofum. At step two, it considers
whether the alternative forum propodsdthe defendants is adequate to
adjudicate the parties’ dispute. Finalfy step three, a court balances the
private and public interests implicated in the choice of forum.
Norex Petroleum Ltd. v. Access Indus., |dd6 F.3d 146, 153 (2d Cir. 2005) (citations omitted).
“Any review of aforum non convenienmaotion starts with ‘a strongresumption in favor of the
plaintiff's choice of forum.” Id. (quotingPiper Aircraft Co. v. Reynai54 U.S. 235, 255
(1981)). Courts assess the tdtabf the circumstances in determining to what degree that
preference applies. The strongdsgree of deference is usually afforded the plaintiff's home
forum. See Id.New York is Defendant’s home forumnse he has been a resident of New York
since 2003, (SAA 11 96-97), and many of his allegatinvolve eventsazurring after 2003.
Moreover, this District is also the chosemnuim for Plaintiffs’ claims. Accordingly, since
Plaintiffs initiated their lawstihere, and Defendant has singed counterclaims and third-party

claims, this court as the parties’ chosen fofantheir respective claims is accorded substantial

deference.

25



With respect to the second step, Movangesent that Defendant’s claims could be
adequately adjudicated in Germany and cite séurestances where courts in the United States
have dismissed similar claims @rum non conveniergrounds with the understanding that
such claims would be broughtéadjudicated in GermanySdeFirst Movants’ FNC Mem. 6.)
Contrary to Defendant’s assenti, the possibility thad German court may determine his claims
are time barred does not render Germany arempaate forum because a United States court
would apply German law and reach the saméregwccordingly, | find that Germany would be
an adequate forum for Defendant’s claims.

With respect to the third steip the analysis, | consider private interest factors such as,
“the relative ease of access to sms of proof; availability of aopulsory process for attendance
of unwilling, and the cost of obtaining attendan€evilling, witnesses; pssibility of view of
premises, if view would be apppriate to the action; and allh&r practical problems that make
trial of a case easy, expgdus and inexpensive.Gulf Oil Corp. v. Gilbert 330 U.S. 501, 508
(1947) (emphasizing that “unless thaance [of private interest fact] is strongly in favor of
the defendant, the plaintiff's choio# forum should rarely be distoed”). In light of the fact
that certain entities and Defendamé based in the United Statexd certain entities and Dr.
Rebmann are based in Germany, | find that theap interest factordo not strongly favor
either forum. The public interest factors, hoeecounsel in favor addjudicating Defendant’s
claims in GermanySee idat 508-09 (listing sucpublic interest factoras relative congestion
of the courts, local adjudicatiaf local disputes, relative famaliity with the law governing the
case, etc.). Although Defendantisesident of the Southern Dist of New York and has been
since approximately 2003, (SAA 1 71), Defendantsnat involve equity interests in German

businesses, including ownership of real properi@ermany. However, | note that dismissing

26



only a subset of the claims at issue in this caséMovants request, inttaces the possibility of
inconsistent rulings.

Because | find that Plaintiffs’ and Defendarti®ice of the Southern District of New
York as the forum for their respective claimeghl be accorded substantial weight and because
| find that the public and private interest fastdio not strongly favor litigating Defendant’s
claims in Germany, Movants’ motion to diss Defendants’ counterclaims and third-party
claims onforum non conveniergrounds is DENIED.

V. Failureto Statea Claim

Having found that | lack jusdiction over Lipoid V, Lipoids, Lipoid B, Lipoid S, and
Phospholipid F, | need not consider Defendanténts against those entities. However, because
| have jurisdiction over Defendant’s claimsaast Plaintiffs and against Dr. Rebmann, |
consider the sufficiency of eadiithose claims below.

As an initial matter, | note that while | mapnsider materials outside the pleadings with
respect to the parties’ jurisdiicnal motions, | may not, without converting the motion to one for
summary judgment, consider such materials with respect to a motion for failure to state a claim
under Rule 12(b)(6)SeeFed. R. Civ. P. 12(d). The parido not argue that the affidauvit,
declarations and appended matergle attached to, incorporateglreference in, or otherwise
relied on by the SAASee Chambers v. Time Warner, Jri&82 F.3d 147, 153 (2d Cir. 2002).

Nor is there any basis for me to find that they fall within the category of documents that | may
consider on a Rule 12(b)(6) motioBee id. Accordingly, | consider dg the allegations in the
SAA with respect to Plaintiffs/Third-Parfefendants’ motion under Rule 12(b)(6).

A. Legal Standard

The pleading standard under Rule 12(b){@)ls to all claims, including counterclaims
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asserted in answer§&ee Reach Music Pub’g, Inc. v. Warner/Chappell Music, Na. 09Civ.
5580 (LTS)(GWG), 2011 WL 3962515,’8 (S.D.N.Y. Sept. 7, 2011Yells Fargo Bank Nw.,
N.A. v. Taca Int'l Airlines, S.A247 F. Supp. 2d 352, 363 (S.D.N.Y. 2002). To survive a motion
to dismiss under Federal Rule of Civil Procedi2(b)(6), “a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief that is plausible on its facéShcroft

v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)). A claim will have “facial plausibilitwhen the plaintiff pleads factual content that
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct
alleged.” Id. This standard demands “more than @estpossibility that a defendant has acted
unlawfully.” 1d. “Plausibility . . . depends on a hostaainsiderations: the full factual picture
presented by the complaint, the particular cadisetion and its elements, and the existence of
alternative explanations so obvious that trexyder plaintiff's infeences unreasonablel’-7
Designs, Inc. v. Old Navy, LL.647 F.3d 419, 430 (2d Cir. 2011).

In considering a motion to dismiss, a domust accept as true all well-pleaded facts
alleged in the complaint and must draw all reasonable inferences in the plaintiff's Kassner
v. 2nd Ave. Delicatessen Ind96 F.3d 229, 237 (2d Cir. 2007). A complaint need not make
“detailed factual allegations,” bittmust contain more than metabels and conclusions” or “a
formulaic recitation of the eleemts of a cause of actionltjbal, 556 U.S. at 678 (internal
citation omitted). Finally, although all allegations contained in the complaint are assumed to be
true, this tenet is “inapplicable to legal conclusionisl”

B. Alter Ego and Veil Piercing
Since five of Defendant’s counterclaims aggiPlaintiffs are based on the legal theory

that Dr. Rebmann is the alter ego of each Rfgihinitially addresswhether the allegations
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contained in the counterclaims are sufficiensupport a plausible claifor alter ego liability
such that veil piaring is warranted.

In general, alter ego liability allows a plaintiff to disregard the corporate form of one or
more companies to reach the assets ofrobhimig entities or individual shareholderSee Wm.
Passalacqua Builder®33 F.2d at 139-40. “[U]nder New York choice of law principles, the law
of the state of incorporation determines whendbrporate form will be disregarded . . . .”
Fletcher v. Atex, In¢c68 F.3d 1451, 1456 (2d Cir. 1995) (internal quotation marks omitted). The
rule applies equally where thetiyis a foreign company as opgabkto a company incorporated
in another stateSee, e.gHuang v. iTV Media, In¢c13 F. Supp. 3d 246, 257-58 (E.D.N.Y.
2014) (applying English law to entity incorporated in British Virgin Islands$. Fid. & Guar.

Co. v. Petroleo Brasileiro S.A. — Petroby&o. 98 Civ.3099(THK)2005 WL 289575, at *5
(S.D.N.Y. Feb. 4, 2005) (applying &ilian law to entity incorporated in Brazil), asended
2005 WL 736149 (Mar. 29, 2005). Accordingly, the attgo analysis as to Plaintiffs is decided
as follows: Lipoid LLC by reference to New Jersaw, ALC by reference to Delaware law, and
Lipoid GmbH and Phospholipid GmbH by reference to German law.

1. Lipoid LLC

Under New Jersey law, “the gmorate veil may be pierced lgrwhere (1) ‘the parent so
dominated the subsidiary that it had no sefgagaistence but was merely a conduit for the
parent’ and (2) ‘the parent has abused the pgeilof incorporation by using the subsidiary to
perpetrate a fraud or injustice, or otherwise to circumvent the laWrdig v. Lake Asbestos of
Quebec, Ltd.843 F.2d 145, 149 (3d Cir. 1988) (quotibtate Dep’t of Envt’l Protection v.
Ventron Corp.468 A.2d 150, 164 (N.J. 1983%¥ee also Bd. of Trs. of Teamsters Local 863

Pension Fund v. Foodtown, In@96 F.3d 164, 171 (3d Cir. 2002). “The control which a parent
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must exercise over a subsidiary so as to wapeercing the veil between them is more than
mere majority or complete stock control; instéad complete domination, not only of finances
but of policy and business practicerespect to the transactiottaecked so that the corporate
entity as to this transaction had at the timesgparate mind, will or existence of its own.”
Craig, 843 F.2d at 150 (internal quotation marks omittedpurts consider the following factors
in determining whether one corporatiorc@ampletely dominated by another:
gross undercapitalization[fhilure to observe corporate formalities, non-
payment of dividends, the insolvencytb& debtor corporation at the time,
siphoning of funds of the corporati by the dominant stockholder, non-
functioning of other officersr directors, absence of corporate records, and
the fact that the corporation is merely a facade for the operations of the
dominant stockholder or stockholders.
Foodtown, InG.296 F.3d at 172 (quotin@raig, 843 F.2d at 150).

In the Second Amended Answer, Defendanralleges many of the same conclusory
allegations in favor of a finding of altege contained in the First Amended Answenriipare
FAA 11 71, 73with SAA 11 185, 199), despite my prioling that such allegations were
inadequate,geeDoc. 141 at 11-15). Additionally, insofas Defendant attempts to bolster the
alter ego allegations, the new allegations mepalyot the legal conclusiorfisom alter ego cases
without providing the necessary underlying factletiail. With respect to the new allegations
alleging undercapitalization and financial dependef®&A 11 183-84), | find that these
conclusory allegations fail make out a plausiblaim that Lipoid LLC was Dr. Rebmann’s alter
ego. Additionally, Defendant’slabation that “Lipoid LLC’s funtton was not to make profits
or build up its own equity,”id. 1 183), is contradicted by Def@ant’s allegation that he was
responsible for “dramatically” increasing thebid Group’s U.S. sales from $1 million to $20
million, (id. 1 119).

Accordingly, Defendant has again failed t@qdately plead facts in support of piercing
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Lipoid LLC’s corporate veil.
2. ALC
Delaware law requires a demonstration of el@ments to support an alter-ego claim, and

is similar to the law in New Jersey. “To preuaider the alter-ego theoof piercing the veil, a
plaintiff . . . must show a mingling of the operaisoof the entity and itswner plus an ‘overall
element of injustice or unfairness.NetJets Aviation, Inc. v. LHC Commc’ns, L8337 F.3d
168, 176 (2d Cir. 2008) (quotirtgarco Nat'l Ins. Co. v. Green Farms, Iné&No. 1131, 1989 WL
110537, at *4 (Del. Ch. Sept. 19, 198%¢rord Fletcher68 F.3d at 1457. Factors relevant to
the mingling of operations

include whether the corporation svaadequately capitalized for the

corporate undertaking; whether tl®rporation was solvent; whether

dividends were paid, corporateecords kept, officers and directors

functioned properly, and other corporate formalities were observed;

whether the dominant shareholdgytgined corporate funds; and whether,

in general, the corporation simplyrictioned as a facade for the dominant

shareholder.
NetJets537 F.3d at 177 (citation omitted). No one dads$ sufficient or controlling; the entities
must have “operated as a singt@®nomic entity such &t it would be inequitable . . . to uphold a
legal distinction between themld. (citation omitted). Only aftedetermining that the entities
operate “as a single economic &fitshould a court address whethbere was fraud or misuse.
See id.“A plaintiff seeking to persuade a Delawaourt to disregarthe corporate structure
faces ‘a difficult task.” Fletcher, 68 F.3d at 1458 (quotirtgarco, 1989 WL 110537, at *4).

As was the case with the alter ego allegetioontained in the First Amended Answer,

Defendant fails to fulfill this “difficult task,’&even after having the opportunity to amend. The

alter ego allegations related to ALC are virtuadlgntical to and indishguishable from those

recited for Lipoid LLC. CompareSAA T 183 with { 190 (undercapitalizationgpmpareid.
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1 184,with § 191 (financial dependencepgmpare id J 186,with § 193 (siphoning)compare id
1 187,with 1 194 (intermingling).) Thers nothing in Delaware lato suggest that the outcome
for ALC should be different from that for Lipoid LLC.

Accordingly, Defendant has failed to plead aittat meet the “difficult task” of piercing
ALC'’s corporate veil.Fletcher, 68 F.3d at 1458 (quotintdarco, 1989 WL 110537, at *4).

3. Lipoid GmbH and Phospholipid GmbH

“Although not identical, cases gfiercing the corporate véilinder German law are very
similar to those under U.S. common lawrbyner v. Lear Siegler, Inc542 F.2d 955, 957 n.1
(6th Cir. 1976)see alsdCarsten AltingPiercing the Corporate Veil in American and German
Law — Liability of Individuals and Entities: A Comparative Vi@ ulsa J. Comp. & Int’l L.
187, 249-51 (1994) (describing similarities between Gerand U.S. law). As with New Jersey
and Delaware law? “[w]here the dominated company is a German limited liability company, the
corporate veil of a subsidiary may be piercetidtnl the shareholder liablehere the parent has
exercised pervasive control over gwbsidiary.” Sandra K. MilleRiercing the Corporate Veil
Among Affiliated Companies in the Europ€ammmunity and in the U.S.: A Comparative
Analysis of U.S., German, andKJ Veil Piercing Approache86 Am. Bus. L.J. 73, 83 (1998). |
therefore apply German law as requiring a singlzowing to pierce the corporate veil as New
Jersey or Delaware law.

Defendant failed to cure the deficienciesis allegations igarding the corporate
formalities of Lipoid GmbH and Phospholipid ®i that | identified in the First Amended

Answer, 6eeDoc. 141 at 15), and, accordingly, thecBnd Amended Answer is deficient for

18 Both parties argue that German and U.S. law regardifgieecing is substantially the same, and neither tries to
distinguish between the two.
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many of the same reasons. Specifically, thegatiens in the Second Amended Answer consist
of conclusory statements regarding Dr. Rebmsuweohtrol and domination @il entities within
the Lipoid Group. $eeSAA 1 196-202.) In fact, unlike with Lipoid LLC or ALC, there are no
specific allegations regarding damation and control from which an inference could be made
that the corporate formalities of Lipoid GmbHRnospholipid GmbH were ignored or that the
entities were alter egos of Dr. Rebman8ed id 11 198-202 (referring generically to the
“Lipoid Group”).) Accordingly, Defendant has failleéo adequately plead facts that demonstrate
the pervasive control necess&vysupport piercing the corporateil of either Lipoid GmbH or
Phospholipid GmbH.

C. Defendant’s Remaining Claims

1. Claim 1: Wrongful Termination Against Lipoid LLC, ALC,
and Dr. Rebmann

Defendant contends that he was wrongfultyni@ated for refusing to file improper U.S.
tax returns. Ifl. 1 204.) He brings this claim agadihgpoid LLC, ALC, and Dr. Rebmann.
Wrongful termination is generally cegnized as a public-policy tor6ee Donelson v. DuPont
Chambers Work20 A.3d 384, 400 (N.J. 2011) (explainitmgt New Jersey Supreme Court
“created a common law cause of action in tortwrongful discharge when the discharge is
contrary to a clear mandate of public pgli¢internal quotation marks omitted)Rice v. Reg’l
Sch. Dist. No. 4 Bd. of Edu&No. MMXCV116006468, 2014 WL 4746869, at *17 n.7 (Conn.
Super. Ct. Aug. 15, 2014) (“The only ‘public pglicort recognized by @ Connecticut Supreme
Court is a wrongful discharge tort.”).

New York courts apply an interest-analysist t® tort claims, so that the law of the
jurisdiction having the greatest inter@sthe litigation will be appliedin re Thelen LLP736

F.3d 213, 219 (2d Cir. 2013). Although the SAdes not allege which jurisdiction had the
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greatest interest in Defendant’s employmentebdant relies in his opposition brief primarily
on New Jersey la#?, which comports with the allegatiotisat Defendant established the Lipoid
Group’s U.S. operations in New JerseyAASTT 99, 101). Additionally, Lipoid LLC is
incorporated in New Jersey and maintains its principal place of business thitefn73.) |
therefore apply New Jersey law.

“Under New Jersey law, employment is corsetl at-will in the absence of ‘explicit,
contractual terms’ providing otherwiseRobles v. U.S. Envt'| Universal Servs., |/t69 F.
App’x 104, 108 (3d Cir. 2012) (summary order) (quotBeynard v. IMI Sys., Inc§18 A.2d
338, 346 (N.J. 1993)). “An at-will employee miag terminated ‘for any reason, be it good
cause, no cause, or even morallgemg cause, but not when the diaoge is contrary to a clear
mandate of public policy.”Id. (quotingD’Agosting 628 A.2d at 311).

Here, Defendant argues that his terminati@s against a clear mandate of public policy,
as expressed by the U.S. tax law. By allegirag kie was terminatedrfoefusing to participate
in an activity illegal under U.S. tax law, Deftant has pleaded an adequate claim of wrongful
termination. Accordingly, with respect to Dattant’s wrongful termination claim, Movants’
motions are DENIED.

2. Breach of Contract Claims

Defendant asserts two separate breach ofatntlaims. Specifically, Defendant argues

19 plaintiffs briefed New Jersey as well as Connecticut lAWC is a Delaware corporation but has a principal place

of business in Connecticut. Analysis under Connecticut law would not change the@uicoConnecticut, “an
employer may terminate an at-will employee for any reason unless that reason violates some important public
policy.” Thibodeau v. Design Grp. One Architects, L1802 A.2d 731, 733 (Conn. 2002). Connecticut courts have
concluded that refusing to falsify tax records implicates an important public p&8lé&yDrucker v. Corporate

Property Mgmt., InG.No. 295563, 1997 WL 12158, at *2 (Conn. Super. Ct. Jan. 6, 1R8iBle v. Essex Yacht

Club, Inc, No. CV030564783S, 2003 WL 22133986, at *3-4 (Conn. Super. Ct. Aug. 19, 2003) (speech concerning
compliance with tax code implicated public policy). Unblew Jersey law, federaMeand policy as expressed by
federal statutes “can constitute New égis clear mandate of public policyD’Agostino v. Johnson & Johnson,

Inc., 628 A.2d 305, 312 (N.J. 1993) (collecting cases and noting that New Jersey is consistent with other states that
“have found a wrongful-discharge cause of action when based on a clearly-articulated federal policy”
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that Lipoid LLC, ALC and Dr. Rebmann (byeached Dr. Rebmann’s promise of lifetime
employment at Lipoid LLC and ALC by ternating him, (SAA 1 208-16), and (2) breached
the agreement by which Dr. Rebmann gave Defeinaiainterest in Lipoid KG by taking away
Defendant’s shares in Lipoid Gd( 1 217-23).

a. Claim 2: Breach of Contract for Lifetime Employment
Against Lipoid LLC, ALC, and Dr. Rebmatth

Defendant alleges an oral agreement tigavould serve as CEO of Lipoid LLC and
ALC “for as long as he wished.”Id; { 209.) Defendant further alleges that Dr. Rebmann
reiterated this oral promise “on a number of occasiorg, §(210), but the parties did not reduce
the agreement to writing at any poind. (T 105). Defendant argsi¢hat Lipoid LLC, ALC and
Dr. Rebmann breached Dr. Rebmann’s promidéaiime employment at Lipoid LLC and ALC
by terminating him. I¢l. 1 212.)

“New York courts adopt a ‘cear of gravity’ approach tohoice-of-law questions in
contract cases. This approach requires apicat the law of the jurisdiction with the most
significant interest in, or fationship to, the dispute.Bank of N.Y. v. Yugoimpoft45 F.3d 599,
609 (2d Cir. 2014). Therefore, because | find theitv Jersey has the most significant interest
and relationship to Defendant’s employment relationskge 6uprdart V.C.1.), | apply New
Jersey law.

New Jersey courts are willing to uphold lifeé employment contracts, “so long as [the

20 As with the wrongful termination claim, Plaintiffsiefed New Jersey as well as Connecticut law because ALC
has a principal place of business in Gecticut. Analysis under Connectidatv would not change the outcome.

Under Connecticut law, “contracts of permanent employment, or for an indefinite term, are terminable at will.”
Sheets v. Teddy’s Frosted Foods, |d27 A.2d 385, 386 (Conn. 1980) (citation omitted). “Employment at will
grants both parties the right to terminate the relationshiarfp reason, or no reason, at any time without fear of

legal liability.” Cweklinsky v. Mobil Chem. C&37 A.2d 759, 768 (Conn. 2004). Defendant does not allege that he
negotiated any exception to this rule. His lifetime employment claim would therefore fail under Connecticut law
because he could be terminated at any time.
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contracts] clearly and unequinalty state their intentionto be of lifelong durationEilen v.
Tappin’s Inc, 83 A.2d 817, 818 (N.J. Super. Ct. App. Div. 1951). However, a lifetime
employment contract “is extraordinary and coastdl outside the regular custom and usage of
business,” and “there has been a marked reloetamenforce this type of contract, mainly
because the obligations it comtaiare primarily one-sided Alter v. Resorts Int'l, In¢.560 A.2d
1290, 1292-93 (N.J. Super. Ct. Ch. Div. 1988k also Woolley v. Hoffman-La Roche, 1461
A.2d 1257, 1262 (N.J. 1985) (noting “reluctance tpase employment contracts other than at-
will”). Accordingly, to be enforceable,

two distinct requirements [must be] séad: [(1)] there must be clear and

convincing proof of a precise agreemesgtting forth all of the terms of the

employment, including, in addition the duration thereof, the duties and

responsibilities of both employee aedployer; and [(2)] the long-term

undertaking by the employer must figpported by consideration from the

employee in addition to his continued work.
Woolley 491 A.2d at 1262accord Savarese v. Pyrene Mfg. (&9 A.2d 237, 239-41 (N.J.
1952).

Further, under New Jersey law, an orakagnent need not be performable within one

year to be enforceablé&ee Graziano v. Grant41 A.2d 156, 162—63 (N.J. Super. Ct. App. Div.
1999). In addition, oral promises of lifen@mployment are enforceable subject to the
additional requirements that thbg clearly and unequivocally exgased in the contract itself.
See Shebar v. Sanyo Bus. Sys. Cépt A.2d 377, 381 (N.J. 1988). Where these requirements
are met, courts have upheld oral promises of lifetime employns=d, e.g.id. at 383-84
(reversing summary judgment because jury could reasonably infer promise of lifetime
employment from oral statements amifliional consideration from plaintiffmith v. Squibb

Corp.,, 603 A.2d 75, 76 (N.J. Super. Ct. App. Div. 19@®)ting court’s edier decision that

“held that plaintiff's claim of aroral contract of employmestpported by an act of forbearance
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alleged a cause of action similar to that allegefihabat); cf. First Atl. Leasing Corp. v.
Tracey 738 F. Supp. 863, 872—73 (D.N.J. 1990) (clairaraf promise of lifetime employment
sufficient to survive summary judgment, lsutmmary judgment granted because defendant
established cause for termination). Whereréggiirements are not met, courts applying New
Jersey law have refused to em®the purported oral contractSee, e.gNardi v. Stevens Inst.
of Tech, 60 F. Supp. 2d 31, 41-43 (E.D.N.Y. 1999) (teahsral promise too vague to enforce,
and no demonstration of forbearanc®judder v. Media Gen., Ind&No. 95-1073, 1995 WL
495945, at *5-6 (D.N.J. Aug. 15, 1995) (sankaggara v. Jet Aviation Bus. Jef&4 F. Supp.
940, 945-49 (D.N.J. 1991) (sam&pvarese89 A.2d at 240-41 (same).

Contrary to what was alleden the First Amended Answer, in the Second Amended
Answer, Defendant alleges that he was alreadlydiin the United States and was enrolled in a
Ph.D program when Dr. Rebmann offeredhtthe lifetime employma with Lipoid LLC,
(compareFAA 1 952! with SAA 209). Defendant allegesatthis agreement to give up his
Ph.D program and accept employment with Lipoid LLC constitutes consideration. (SAA  209.)
Whether Defendant relocated t@tbinited States or dropped outhid Ph.D program so that he
could work at Lipoid LLC, either probablytssfies the second requirement for a lifetime
employment contract, i.e., that the @oyee provide additional consideratioBee Shebab44
A.2d at 383 (consideration found where employdiageished position at competitor company);
Piechowski v. Mataresd48 A.2d 872, 878 (N.J. Super. Ct. App. Div. 1959) (consideration
found where employee made capital contribution to company).

As was the case in the First Amended Answewever, Defendant’s breach of contract

2! In the First Amended Answer, Defendant alleges thatlbeatd to the United Stat#s2003-4 to serve as CEO
of Lipoid LLC and ALC for as long as he wished. (FAA 1 95.)
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of lifetime employment claim fails because #ggeement itself does not “set[] forth all of the
terms of the employment,” in particular “tdaties and responsibil@s of both employee and
employer.” Woolley 491 A.2d at 1262accord Savaresé39 A.2d at 240-41 (“The
responsibilities assumed and the obligations sepowill be neither creadl nor spelled out by
mere inference when they are wtgarly and unequivocally expressadhe contract itself
(emphasis added)). The SAA alleges that Lipdi€@ submitted a letter to the U.S. Department
of Citizenship and Immigratio8ervices in support of Dafdant’s visa application, (SAA
1 106). The letter “spelled out in detail” Defenta “key management responsibilities” as CEO
of Lipoid LLC. (Id. § 107.) Assuming these allegations as true for the purposes of this motion,
Defendant’s claim still fails because Defenddoes not allege that the agreement for lifetime
employment “clearly and unequivocally” expresslbese terms “in the contract itself.”
Savareseg89 A.2d at 240-41. Like the allegedlopromise of lifetime employment Bavaresg
the terms of the agreentdtself (as opposed to a subsequentlyated document referencing the
agreement) “are vague and uncertain and do moplyowith the precision and clarity required
by the law.” Id. at 241

These allegations are also problematic in séwther respects. First, the letter at issue
was drafted and submitted when Defendant akaesady working as CEO of Lipoid LLC. In
other words it was not created at the tiDefendant was purportedly offered lifetime
employment. Second, the letthyes not state that Defendamtd Lipoid LLC agreed that
Defendant had lifetime employmeauid/or that his employmeaobuld only be terminated for
cause. Third, the letter does set forth Defendant’s curreat past compensation, vacation
benefits, health benefits, procedures regaydesignation, or any othprovisions typical of

employment agreements such as electiaeiwfedies, governing law, confidentiality, and non-
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compete.See Woolleyd91 A.2d at 1262 (noting that undeniNéersey law oral contracts for
lifetime employment must “set[] forth all of therms of the employment, including . . . the
duties and responsibilities bbth employee and employer’rourth, the letter is not an
adequate proxy for the employment agreement lsectne stated purposetbk letter indicates
that its drafter would have incentives to infl@tefendant’s role at Lipoid LLC to secure his
residency in the United States, and those incentinegd be absent froitihe actual employment
agreement.

Accordingly, Movants’ motion to dismiss GRANTED with respect to Defendant’s
claim for breach of contract for lifetime employment.

b. Claim 3: Breach of Cordict (Equity in Lipoid Group)
Against Dr. Rebmann

Defendant’s third claim altges that Dr. Rebmann breached his agreement to give
Defendant a 10% equity interest in théienLipoid Group. (SAA 1 218.) Specifically,
Defendant argues that Dr. Rebmann breathe@greement whereby Dr. Rebmann gave
Defendant a 10% equity interest in Lipoid KG big) redistributing the assets of Lipoid KG
among Lipoid G and entities in which Defendant had no equity inteigksY, Z18); (b) stripping
Defendant of his shares in Lipoid%5(id.); and (c) failing to fulfil his obligation to transfer an
additional 1% equity interest in theddid Group to Defendant as a “bonusd. (1 121, 220).
Plaintiffs argue that dismissal is warranted lbseathe SAA fails to allege that any contract
existed, and, to the extent a contract didtekiefendant’s alleged breaches are time barred.
(First Movants’ Mem. 31-32.)

The parties agree that Germany'’s threarystatute of limitations appliesSderirst

22 Although Defendant raises the stripping of his equity in Lipoid G as part of this claim, Deferdifiedahat
this breach of contract claim “relatsthe failure of [Dr. Rebmann] tostre [Defendant’s] 10% interest in the
entire Lipoid Group.” (D’s Opp. 46-47.)
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Movants’ Mem. 32; D’s Opp. 41.) Under Germaw, the limitation periodbegins to run at the
end of the year in which: (1) the clainroae and (2) plaintiff olains knowledge of the
circumstances giving rise to the claimdeof the identity of the defendarbeeBURGERLICHES
GESETBUCHS 199. Courts in the United States apmlythe German statute have held that the
limitation period begins to run when the plainbfftains “knowledge athe facts necessary to
commence an action in Germany with an exgextaof success or some prospect of success,
though not without risk and even if tpeospects of success are uncertaiiKD Deutsche
Industriebank AG v. McGraw Hill Fin., Inc634 F. App’x 19, 22 (2d Cir. 2015) (summary
order) (internal quotations omittedee also In re Countrywide Fin. Corp. Mortgage—Backed
Sec. Litig.No. 2:11-ML-02265-MRP (MANX), 2014 WL 3529686, at *5 (C.D. Cal. July 14,
2014) ("[K]nowledge under German law existeen the plaintiff possesses sufficient
information to formulate a consistent and coherent statement of the claim. . . . A plaintiff need
not possess evidence sufficient to sustainlliggations, know every detail of its claim, or
exclude every potential litigation risk.” (etnal quotation marks and citations omitted))
Defendant alleges that “in or about 19%&. Rebmann restructured the Lipoid KG
business, (SAA { 87), such that Defendant’s 10% equity interest in what became the Lipoid
Group was reduced to a 10% equitterest solely in Lipoid G,id. T 88). In light of the fact that
Defendant alleges he knew of the reorganization at that tiché], 89), Defendant’s cause of
action relating to the allegeddach accrued in or about 1996eeBURGERLICHESGESETBUCH
§ 199. In the SAA, Defendant alleges thatdigsm did not accrue until 2015, when he realized
that Dr. Rebmann would neverstere his 10% equity interestthe entire Lipoid Group. (SAA
1 89.) Throughout Defendant’s Opposition, heare Defendant acknowledges that the claim

accrued around “early 2013.” (D’s Opp. 420hether it was in 2013 or 2015, Defendant’s
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ultimate realization that Dr. Rebmann would neterse his alleged breach does not inform
when the underlying claim accrued, i.e., when Defahkaew facts sufficient to state a claim.
As alleged in the SAA, Defendant had knowled§éhe circumstances giving rise to the claim
since 1996. (SAA 1 89.) Defendant does not a$isatthe limitations period was tolled in
connection by Dr. Rebmann’s statements thatbeld reverse his alleged breach, and | do not
find any legal basis for such a proposition. Acaugty, | find that the alleged breach arising
from Dr. Rebmann’s 1996 redistribution of LiddkG’s assets accrued at the time of the
redistribution and is #refore time barred.

With respect to the allegeddach relating to the unpaid bontay, there to be a breach,
the bonus must be a term of thederlying employment agreemer8ee Giannone v. Deutsche
Bank Sec., In¢392 F. Supp. 2d 576, 593 (S.D.N.Y. 2005) (dismissing breach of contract claim
where promise to pay bonus did not constituteran of employment). Here, Defendant has not
alleged that the bonus was a term of his agreement. Additionally, Dr. Rebmann allegedly
promised Defendant a 1% equity interest i lthpoid Group as a “borstl because Dr. Rebmann
was “very pleased with [Defendant’s] performaari (SAA 1 121.) The fact that Dr. Rebmann’s
promise came after and as a result of Defendaerformance suggests it was not a term of
Defendant’s employment at thiene when Defendant first began working for Lipoid LLC or
ALC. Defendant has not alleged sufficient tedtbasis to state a breach of contract claim
relating to the bonus.

Accordingly, Movants’ motin is GRANTED with respect to Defendant’s breach of
contract claim relating to his equiity the Lipoid Group and his bonus.

3. Claim 4: Fraud Against Dr. Rebmann

Defendant’s fourth claim algges that Dr. Rebmann’s misregentations to Defendant
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regarding Defendant’s 10% equity interestha Lipoid Group, lifetimemployment at Lipoid
LLC and ALC, and bonus of 1% equity interest in the Lipoid Group constitute fraud.

(SAA 1 225-226.) Plaintiffs argue that Defendafresid claim must be dismissed because it is
time barred, duplicative of Defendant’s cootralaims, and does not comply with the
heightened pleading requirements of R(e). (First Movants’ Mem. 33.)

Although New Jersey law governs Defendant’'smgful termination claim, the interests
at issue in Defendant’s fraud claim are pytonomic, (SAA  227), and do not exclusively
relate to the New Jersey employment relatigms Additionally, | noé that Defendant cites
primarily New York law in connection with thedud claim, (P’s Opp. 42-45), and Plaintiffs cite
German, New York and New Jersey lawiygEMovants’ Mem.34-36). As discusseslipraat
Part V.C.1, New York courts apply an interestigsia test to tort clans, under which the law of
the jurisdiction having the greatest irgst in the claim will be appliedn re Thelen LLP736
F.3d 213, 219 (2d Cir. 2013). “Although the lavs@mewhat unresolved on this point, New
York courts consider the locus of a fraud tahe place where the injury was inflicted and not
the place where the fraudulent act originatdd.5.W. Enters., Inc. v. Woo Lae Oak, Jdd.1 F.
Supp. 2d 135, 142 (S.D.N.Y. 200%ge also Glob. Fin. Corp. v. Triarc Cor93 N.Y.S.2d
479, 482 (1999) (“When an alleged injury is purely economic, the place of injury usually is
where the plaintiff resides and sustains the esonanpact of the loss.”). Because Defendant
was a resident of New York during the alledenid and the “financial harm,” (SAA { 227), was
therefore sustained in New Yorikfind that New York has the gresst interest in Defendant’s

fraud claim and therefore apply New York I&%v.

23 New Jersey and New York law are “substantially the 8avith respect to fraud claims, and | would reach the
same result even if | applied New Jersey l&arroll v. LeBoeuf, Lamb, Greene & MacRae, |.623 F. Supp. 2d

504, 509-10 (S.D.N.Y. 2009ee also Pension Comm. of the Univ. of Montreal Pension Plan v. Banc of Am. Sec.,
LLC, 446 F. Supp. 2d 163, 191 (S.D.N.Y. 2006jerstate Foods, Inc. v. Lehmar¥io. 06 Civ. 13469(JGK), 2008
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To state a claim for common law fraud ini&ork, a complaint must allege: “(1) a
material misrepresentation or omission ot;fé2) made by defendant with knowledge of its
falsity; (3) intent to defraud; (4kasonable reliance on the partloé plaintiff; and (5) resulting
damage to the plaintiff.'Crigger v. Fahnestock & Cp443 F.3d 230, 234 (2d Cir. 2006).
Additionally, the claim must complyith Rule 9(b) which requires & “[i]n alleging fraud . . . a
party must state with particularity the circumst@s constituting fraud.” Fed. R. Civ. P. 9(b).

As for any alleged mental state, “[m]alicetant, knowledge, and otheonditions of a person’s
mind may be alleged generallyld. Defendant’s fraud allegationsilféo satisfy Rule 9(b) in
several key respects. Additionally, Defendant’s does not adequately plead damages resulting
from the alleged fraud.

a. Material Misrepresentation

To plead a fraudulent misstatement, “the plfimust ‘(1) specify the statements that the
plaintiff contends were fraudulent, (2) idiéyn the speaker, (3) state where and when the
statements were made, and (4) explany the statements were fraudulentAhschutz Corp. v.
Merrill Lynch & Co ., Inc, 690 F.3d 98, 108 (2d Cir. 2012) (quotiRgmbach v. Chan@55
F.3d 164, 170 (2d Cir. 2004).

Defendant’s fraud allegationsilféo plead with specificitywhere and when the alleged
false statements were mad&ee Aronov v. MersinNo. 14-cv-7998 (PKC), 2015 WL 1780164,
at *4 (S.D.N.Y. Apr. 20, 2015) (finding fraudaims were improperly pleaded where the
complaint “specifies an approximate eight-mopéhniod during which the statements were made,
[and] lacks patrticularity with regard to theneframe of the alleged misrepresentation€hen

v. Avanade, In¢874 F. Supp. 2d 315, 324 (S.D.N.Y. 2012) (“In the present case, [plaintiff]

WL 4443850, at *2 (S.D.N.Y. Sept. 30, 2008).
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identifies the speakers, but givasly a general desctipn of the statements that he contends
were fraudulent and fails altogetheridentify where and whenélstatements were made. Such
failures are fatal to [p]laintiff's fraudulenhducement claim.” (internal citation and quotation
marks omitted)). Instead, Defendant primarily relies on his affidavit for the much of the
requisite particularity,deeD’s Opp. Mem. 43), and appears to concede that amendment is
necessary to cure these pleading deficiena@s, (

b. Knowledge of Falsity and Intent to Defraud

A party alleging fraud “must also pleaakts giving rise to a strong inference of
fraudulent intent,” which may be done “by (1)egling facts to show that defendants had both
motive and opportunity to commit fraud, or (8) alleging facts that constitute strong
circumstantial evidence of consciomssbehavior or recklessnesBrown v. Lower Brule Cmty.
Dev. Enter., L.L.G.No. 13-cv-7544 (PKC), 2014 WL 550864#,*5 (S.D.N.Y. Oct. 31, 2014)
(internal quotation marks omittedff'd sub nom. Brown v. Lower Brule Cmty. Dev. Enter.,,LLC
606 F. App’'x 626 (2d Cir. 2015) (summary order).

Defendant’s allegations coerning Dr. Rebmann’s knowledge of the falsity of his
statements are purely conclusorgeéSAA { 225-26 (claiming without any analysis that Dr.
Rebmann “knew [each statement] was false whade”).). Similarly deficient is Defendant’s
allegation that Dr. Rebmann’s “gnt all along was to take [Defemd®] shares in the business.”
(Id. 1 89.) Defendant points to maflegations that suppaittis conclusory statement. Therefore,
these allegations fail to plead kniedge or intent to defrauditht Rule 9(b) particularity.See
Randolph Equities, LLC v. Carbon Capital, Indo. 05 Civ. 10889(PAC), 2007 WL 914234, at
*7 (S.D.N.Y. Mar. 26, 2007) (“Fuhier, pursuant to Rule 9(b),][aintiff is required to plead

facts sufficient to show that #ie time [d]efendants madestie representations to provide
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financing, they did not intend follow through with them. [p]ladtiffs have failed to do so.

Their conclusory allegations, and allegations based on ‘infasmatd belief’ that [d]efendants
did not intend to honor the contract are insufficienR)penstein v. S1 CorgNo. 04 Civ.
2781TPG, 2005 WL 743121, at *3{8.D.N.Y. Mar. 31, 2005) (Plaintiff] argues that the
evidence of [defendant’s] intention not to hottfee commitment at the time it was made may be
inferred from its failure to do so after plainté#€ted in reliance upon ifThis is not sufficient
pleading as to what actually constituteduftd) (internal quotation marks omitted). Thus,
Defendant’s fraud claim fails to satisfy the Hegned pleading requirements of Rule 9(b).

C. Defendant Fails to Plead Beges Resulting from the
Alleged Fraud

Under New York law, the alleged lossesmsining from a fraud must “be the direct,
immediate, and proximate result of the misrepresentatikregos v. Assoc. Pres3 F.3d 656,
665 (2d Cir. 1993)Reed Constr. Data Inc. v. McGraw-Hill Cp49 F. Supp. 3d 385, 426
(S.D.N.Y. 2014) (dismissing fraud claim wheres$es [were] not independent of [plaintiff's]
myriad other state and federal claims”).Kiregos plaintiff's fraud clam was dismissed because
“the only conceivable damages pigif could claim [was] that th&audulent representations . . .
prevented plaintiff from commenay a copyright infringement aota . . . before the three-year
statute of limitations expired.Kregos 3 F.3d at 665 (citation omitted). Such a theory of
damages is “too remote” because it requestsdhe to “speculate what potential award
[plaintiff] might have obtained from winning” the time barred clairtd.)(

In light of the fact that Defendant has naégbkhe alleged fraud with particularity, | need
not reach the damages issue. Nevertheless, Defendant’s fraud claim fails for the independent
reason that the injuries Defgant allegedly suffered are rtbe “direct, immediate, and

proximate result,Kregos 3 F.3d at 665, of Dr. Rebmann¥eged misrepresentations. (SAA
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19 225-26.) In fact, Defendant argues that et claim . . . arose from [Dr. Rebmann’s]
misstatements that induced [Defendant] téar demanding compensation for the loss of his
10% in Lipoid KG.” (D’s Opp. 44.) Thus, Defesuok fails to allege damages resulting from the
alleged fraud.

Because Defendant fails to plead fraud with taquisite particularity in accordance with
Rule 9(b) and because he fails to adequately plead damages resulting from the alleged fraud,
Movants’ motion to dismiss is GRANTED witlespect to Defendant’s fraud claim.

4, Claim 5: Breach of Fiduciary Duties Against Dr. Rebmann

The parties agree that German law, whapplies here, provides for a three year
limitations period for Defendant’s breaohfiduciary duties claim.

Defendant alleges that a father-son fiduciatationship existedetween Dr. Rebmann
and Defendant, (SAA 1 229), and Dr. Rebmann brecidhe fiduciary duties he owed pursuant
to that relationship by: “(astripping Lipoid KG of its busirgs assets; (b) telling [Defendant]
that the purpose of [the allegadset stripping] was f@perational efficiencies . . . ; (c) stripping
[Defendant] of his interest ithe Lipoid Group and in Lipoid [GRnd (d) wrongfully terminating
[Defendant’s] employment with Lipoid LLC ar&lL.C,” (SAA  231). Plaintiffs argue that the
claims are time barred, duplicative of Defendantetract claims, and Defendant was not owed
a fiduciary duty with respect to Lipoid LL&nd ALC. (First Movants’ Mem. 34.)

For the reasons already statsgbparts (a) and (b), whichlage to the alleged stripping
of Lipoid KG’s assets in oreut 1996, are both time barredseg suprdart V.C.2.b.)
Additionally, | find that disrmmssal of subparts (c) and (dvisrranted because they are
duplicative of Defendant’s breach of contractmiairelating to his alleged lifetime employment

at Lipoid LLC and ALC, $§eeSAA 11 208-16), and stripping of equity in the Lipoid Grough, (
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11 149-52, 230% See Commerzbank AG v. Bank of N.Y. MegNmn 15 Civ. 10029 (GBD),
2017 WL 1157278, at *5 (S.D.N.Y. Ma21, 2017) (dismissing breach of fiduciary duty claim as
duplicative of breach afontract claim)82 Retail LLC v. Eighty Two Condominiué86
N.Y.S.2d 106, 108 (1st [p¢& 2014) (same).

Accordingly, Movants’ motion to dismigs GRANTED with respect to Defendant’s
claim for breach of fiduciary duty.

5. Claim 6: Oppression Against All Plaintiffsand Dr. Rebmann®

Defendant alleges that Dr. Rebmann “aaiathirly,” (SAA § 241), towards him which
“frustrated . . . [Defendant’spasonable expectationsid({ 240), concerning his: (1) equity
interests in Lipoid KG and Lipoid Gid. 11 236, 239); (2) lifetime employment at Lipoid LLC
and ALC, (d. 1 238); and (3) belief that Dr. Rebmanould restore Defendant’s equity interest
in the Lipoid Group,ifl. T 237). Plaintiffs argue that dismissal is warranted because the claim is
time barred, Defendant has not referenced Germmasuah that | can evaluate whether his claim
is plausible, and Defendantnst entitled to damages under Gerntean. (First Movants’ Mem.
36.)

New York law recognizes the tort of oppressivhere minority shareholders are “frozen
out” of the management of the corption by majority shareholder§ee Barbour v. Knecht
743 N.Y.S.2d 483, 491 (1st Dep’t 2002) (citing Robert B. ThompBloa,Shareholders Cause of
Action for OppressioM8 Bus. Lawyer 699, (1993))i¢thissing oppression claim where
allegations consisted of “hodge-padgf plaintiff’'s personal claimslaims derivative in nature,

and claims allegedly asserted in behalfhaf other minority shareholders”). Defendant’s

24 See suprdootnote 22.

25| determined above that alter ego liability has not lzsguately pleaded betwe@n Rebmann and any of the
Plaintiffs, so the claim cannot lasserted against Plaintiffs.
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allegations of oppression do not allege that he was frozen out, are purely conclusory, and do not
provide sufficient factualetail to adequatelyate claim for oppressiorin addition, the claims
are a “hodge-podge” of Defendant’s diiat claims against Dr. Rebman8ee id For example,
Defendant alleges that “[Dr. Rebmann] aatedkirly towards [Defendant] and did not deal
fairly with him.” (SAA § 241.) SimilarlyDefendant alleges that “[Dr. Rebmann] acted
fraudulently and illegally when he mismareagLipoid LLC, ALC and the other Lipoid Group
companies, abused his authority as the persoantrol of these entities, and when he acted
oppressively and unfairly toward [Defendant]ld.(f 242.) Such conclusory allegations fail to
state a claim.

Accordingly, Movants’ motion to dismiss GRANTED with respect to Defendant’s
claim for oppression.

6. Claim 7: TortiousInterferencewith Business Relations
Against All Plaintiffsand Dr. Rebmann?®

Defendant claims that Dr. Relamn and Plaintiffs tortuousipterfered with his business
relations by revoking Defendant’'s membershighe Phospholipid Research Centat, { 247),
making false statements regarding Defenida Defendant’s business contacid, {1 248-49),
and lowering the prices of the Lipoid Group’'®@ucts to prevent Defendant “from successfully
marketing his products,id. 1 250). Plaintiffs argue thateftlaim must be dismissed because
Defendant has failed to allege the requisaietdal detail. (First Movants’ Mem. 36-37.)

For the same reasons that New Ylak governs Defendant’s fraud clainsgé supra
Part V.C.3), | find that New York law governs Defant’s tortious interferece claim. To state

a claim for tortious interference with businesktions under New York law, a party must

26 | determined above that alter ego liability has not lzsguately alleged between Dr. Rebmann and any of the
Plaintiffs, so the claim cannot laaserted against Plaintiffs.
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allege: (i) business relations wighthird party; (i) defendantshterference with those business
relations; (iii) that defendants acted with Hude purpose of harming the plaintiff or used
dishonest, unfair, or improper means; amjl @nsuing injury tdhe relationship Wolff v. Rare
Medium, In¢ 65 F. App’'x 736, 739 (2d Cir. 2003) (summarygler). With respect to the first
element, the complaint must allege “interfer@math a specific identified business relationship
with a third party.” Camp Summit of Summitville, Inc. v. Visink&. 06-CV-4994 (CM)(GAY),
2007 WL 1152894, at *14 (S.D.N.Y. Apt6, 2007) (citation omitted).

Because the Second Amended Answer faildeatify any particular business relations
with a third party with which Dr. Rebmann aRthintiffs allegedly iterfered, I find that
Defendant has failed to statelaim for tortious interfereze with business relations.

Accordingly, Movants’ motion to dismisgs GRANTED with respect to Defendant’s
claim for tortious interference with business relations.

7. Claim 8: Misappropriation Against Dr. Rebmann

Defendant alleges that Dr. Rebmann “misappated [Defendant’s] shares in the Lipoid
Group and in [Lipoid G] and the funds [Defendameteived as an inheritance.” (SAA 1 254.)
Plaintiffs argue that this claim is duplicagiof Defendant’s convam claim and must be
dismissed because misappropriation “does notrcawataim for the alleged wrongful taking of
property that is not involved ilommercial competition.” (Firgtlovants’ Mem. 38.) Defendant
states in his opposition that his misappropriati@mnclis not duplicative of his conversion claim
because the misappropriation claim “seeks redoggbe involuntary taking of his inheritance
from his mother,” and the conversiglaim relates to the strippirg his interest in Lipoid G.
(D’s Opp. 51.) Defendant may not amend his claims through his opposition to Movants’ motion.

See Wright v. Ernst & Young LLP52 F.3d 169, 178 (2d Cir. 1998xptaining that plaintiff is
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not entitled to amend its complaint through staets made in its motion papers). Defendants’
misappropriation claim plainly relagg¢o both his shares in Lipofgroup, his shares in Lipoid G,
and his inheritance.SEeSAA 1 254.)

Defendant correctly notes that, under Newkvlaw, misappropriation is a “broad and
flexible doctrine that depends maxpon the facts set forth thannmost causes of action.” (D’s
Opp. 51 (quotingroy Exp. Co. Establishment of Vaduz, Liechtenstein v, &23-.2d 1095,
1105 (2d Cir. 1982)).) Defendant, however, igndhesfact that misapprogation claims relate
to improper commercial competition and unfaajypropriating “the skill, expenditures and
labors of a competitor.’Roy Exp. Cq.672 F.2d at 1105 (quotirigectrolux Corp. v. Val-Worth,
Inc., 190 N.Y.S.2d 977, 986 (1959)). Defendant clatihad Dr. Rebmann “misappropriated” his
personal property, (SAA § 254; D’s Opp. 51), fails to allege any improper competition or
how the taking amounts to an appropriatiobefendant’s skill, expenditure or labosge Roy
Exp. Co, 672 F.2d at 1105. In addition, Defendant’sapipropriation claim is duplicative of his
conversion claim to the extentrdlates to Defendant’s interastthe Lipoid Group or Lipoid G.

Accordingly, Movants’ motion to dismiss GRANTED with respect to Defendant’s
misappropriation claim.

8. Claim 9: Conversion Against Dr. Rebmann

Defendant alleges that Dr. Rebmann islédbr conversion because he “wrongfully
exercised dominion” over Defend&nshares in Lipoid G and “conkted such shares to his own
use.” (SAA 1 261.) Plaintiffs argue that dissal is warranted because the claim is time barred,
Defendant has not set forth the elements fockhien under German law such that | can evaluate

whether it is plausible, and Defendant is entitled to damages under German law. (First
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Movants’ Mem. 363’

| find that Defendant has alleged a @dnle claim that Dr. Rebmann wrongfully
exercised dominion over Defendant’s 10% equitgnest in Lipoid G. The claim is not time
barred since Dr. Rebmann is alleged to laken the wrongful actions with regard to
Defendant’s 10% interest in 2013.

Accordingly, Plaintiffs’ motion to dismiss BENIED with respect to Defendant’s claim
for conversion.

0. Claim 10: Defamation Against All Plaintiffsand Dr.
Rebmann?®

Defendant’s defamation claim alleges tBat Rebmann “made and caused members of
the Lipoid Group to make false statements” abodeBaant to “third pdres, including without
limitation, that [Defendant] had committed crimaasd would soon face imprisonment and that
[Defendant] had failed to fileeports as part of his dutiesth ALC and Lipoid LLC.” (SAA
1 265.) Plaintiffs argue that Defendant’s defaamaclaim must be disissed because Defendant
“does not state all the allegedly defamatory statements and he does not describe to whom they
were made, when, where or how(First Movants’ Mem. 39.)

Defamation “is defined as the making dbise statement which tends to expose the
plaintiff to public contempt, ridiule, aversion or disgrace, or induce an evil opinion of him in the
minds of right-thinking persons, and to deprive lotheir friendly inteécourse in society.”

Foster v. Churchill 642 N.Y.S.2d 583, 587 (1996) (internalogation marks omitted). In order

to state a cognizable defamation claim, plémtieed not “plead the allegedly defamatory

27| note that Plaintiffs also do nsét forth the elements of a properlgglconversion claim under German law or
identify which element is absefiom Defendant’s claim.

28| determined above that alter ego liability has not lzsguately pleaded betwe@n Rebmann and any of the
Plaintiffs, so the claim cannot lasserted against Plaintiffs.
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statementf haec verbd but must provide a detailed degitron of the defamatory statements
sufficient to “afford defendant sufficient noticetble communications complained of to enable
him to defend himself.Kelly v. SchmidbergeB06 F.2d 44, 46 (2d Cir. 1986) (citation
omitted). Additionally, a plaintiff must identify to whom the allegedly defamatory statements
were made.See Ello v. Singtb31 F. Supp. 2d 552, 581 (S.D.N.Y. 2007) (finding the plaintiff
failed to state a claim for defamation becauseptamtiff “fail[ed] to identify to whom [the
alleged defamatory] statements were made, or the time and manner in which they were made”);
Camp Summi2007 WL 1152894, at *12 (dismissing a deféioraclaim because the claimant
“neither allege[d] who at Camp Summit mate defamatory remarks, nor to whom the
comments were made”).

Defendant alleges that Dr. Rebmann madeagceallegedly defamatory statements, (SAA
1 265), but fails to identify the other membef the Lipoid Group who allegedly made false
statements. Additionally, the SAA fails to @g&eto whom the statements were made, when,
where or how they were communicated.

Accordingly, Movants’ motion to dismiss GRANTED with respect to Defendant’s
defamation claim.

10. Claim 11: Appraisal and Accounting Against All Plaintiffsand
Dr. Rebmann?

Defendant’s appraisal and accounting clailthcagh inartfully pledappears to allege
that Defendant is entitled to information concegnhis 10% equity interegt Lipoid G. (SAA
1 271.) The claim further alleges that the pohae by which certain loér shareholders were

added, id. 1 276), and the procedure by which Defendasitares were stripped from hindg.(

29| determined above that alter ego liability has not been adequately pled between Dr. Rebmann and any of the
Plaintiffs, so the claim cannot lasserted against Plaintiffs.
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1 274), each constituted a viotatiof German GmbH law.

To the extent that Defendant’s claim is for information sufficient to establish the value of
Defendant’s former 10% equity interest in Ligdb, Defendant has stataglausible claim for
relief; however, to the extent that Defendaméks additional relief, e.g., naming additional
Third-Party Defendantsid. § 279), and appointment cdurt appointed valuation and
accounting expertsid. § 282), Defendant fail® state a claim.

Accordingly, Movants’ motion to dismiss EBsdant’s claim for appraisal and accounting
is GRANTED, except it is DENIED solely withspect to information sufficient to establish the
value of Defendant’s former 10%@ity interest in Lipoid G.

11.  Claim 12: Derivative Breach of Fiduciary Duties Against All
Plaintiffsand Dr. Rebmann

Defendant brings a derivative breach diuftiary duties claim ohehalf of Lipoid G
against all Plaintiffs and Dr. Rebmannd.(f 284-89.) The claim alleges that Dr. Rebmann
breached his fiduciary duties when, in 1996¢chased the assets of Lipoid KG to be
redistributed between various members of the Lipoid Groldp.1{ 80, 87, 286.) Plaintiffs
argue that dismissal is necagshecause the claim is time barred and Defendant lacks standing
to bring such a claim. (First Movants’ Mem. 39.)

The parties agree that the German three stadute of limitations applies to Defendant’s
derivative claim.Id.; D’s Opp. 53.) Defendant arguesitithe claim did not accrue “until
around 2013,” (D’s Opp. 53), when Dr. Rebmanmpgied Defendant of his 10% stake in Lipoid
G, (SAA 1 149), because it was not until then thadebBéant “realized that his faith in his father
to restore his interest in the Lipoid Group as a whole had been misplade§,1%2).
Defendant’s logic is flawedhe date when Defenddo¢came aware that lssake in the

reorganized Lipoid G would not vestored does not inform wh Lipoid G’s claim accrued.

53



Lipoid G’s claim accrued, if at all, when DRebmann allegedly “restructured’ the Lipoid KG
business . . . into three parts, . . .” in 1996 { 87.)
Accordingly, Movants’ motion to dismiss Defendant’s derivative breach of fiduciary
duties claim is GRANTED.
VI. Conclusion
For the foregoing reasons:
Movants’ motion to dismiss fdorum non convenieris DENIED. Movants’ motion to
dismiss for lack of subject matter jurisdictiorDENIED. Movants’ motion to dismiss for lack
of personal jurisdiction and insufficient procés§&SRANTED with respect to a Lipoid V, Lipoid
G, Lipoid B, Lipoid S, and Phospholipid F, and is DENIED with respect to Dr. Rebmann.
1. Movants’ Motion to Dismis®efendant’s claim for wrongfukermination is DENIED;
2. Movants’ Motion to Dismis®efendant’s claim for breaabf contract relating to
Defendant’s employment is GRANTED;

3. Movants’ Motion to Dismis®efendant’s claim for breaabf contract relating to
Defendant’s equity in #hLipoid Group is GRANTED;

4. Movants’ Motion to Dismiss Defendés claim for fraud is GRANTED;

5. Movants’ Motion to Dismis®efendant’s claim for breach of fiduciary duties is
GRANTED;

6. Movants’ Motion to Dismiss Defendantt$aim for oppression is GRANTED,;

7. Movants’ Motion to Dismiss Defendant$aim for tortious interference with

business relations is GRANTED;

8. Movants’ Motion to Dismiss Defendantt$aim for misapproprigon is GRANTED;

9. Movants’ Motion to Dismiss Defendanttdaim for conversion is DENIED;
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10. Movants’ Motion to Dismiss Defendantt$aim for defamation is GRANTED;

11.Movants’ Motion to Dismiss Defendanttdaim for appraisal and accounting is
DENIED solely with respect to infornian sufficient to establish the value of
Defendant’s former 10% equity interestlipoid G, and is GRANTED in all other
respects; and

12.Movants’ Motion to Dismis®efendant’s claim on behatf Lipoid G for breach of

fiduciary duties is GRANTED.

In light of the fact that the SAA represents Defendant’s third attempt to adequately state a
claim, and he has already been afforded two dppiies to re-plead, the dismissals set forth
herein are made with prejudice.

The Clerk’s Office is respectfully diresd to terminate Docs. 170, 197, and 214.

The parties are directed to appear fetaus conference on @@ber 27, 2017 at 1:00
p.m. in Courtroom 518 of the Thurgood Marshétlited States Courthouse, 40 Foley Square,
New York, New York 10007. The p&s are further directed to sultra joint letter on or before
October 20, 2017, addressing: (18 gtatus of discovery on Plaiffis original claims; (2) a
proposed schedule for completing discovery @rémaining counterclaims/third-party claims;
(3) the status of settlement discussions, if amygt (4) any other issue tparties wish to address
at the October 27 conference.

SO ORDERED.

Dated: September 30, 2017
New York, New York

Vernon S. Bl‘OdCliCk
United States District Judge
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