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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JEREMY ZIELINSKI,
12 Civ. 1160 (JPO)

_V_
OPINIONAND ORDER

JOANNE M. DEFREESTet al, :
Defendants. :

J. PAUL OETKEN, District Judge:

Plaintiff Jeremy Zielinski brings this civil rightaction, pursuant ®ivens v. Six
Unknown Named Agents of Fed. Bureau of Narcofig8 U.S. 388 (1971), and 42 U.S.C.
8 1985, against Defendants Joanne M. DeFreest, Jay P. Driscoll, Christopher MoNeill, a
Christine Connolly. Plaintiff alleges violations of the First, Fourth, Fifth, axthSi
Amendments to the Constitution, seeking mgtive relief and damages. Before the Court is
Defendants’ motion to dismiss the Complaint pursuant to Federal Rules of CivadBrec
12(b)(1) and 12(b)(6). For the reasons that follow, Defendants’ motion is granted in part and
denied in part.
l. Background

A.  Factual Background*

Plaintiff Jeremy Zielinski was, at all relevant times, on supervised releagadt of his

sentence following 2006 conviction in thenited States District Court for the District of New

! The following facts are taken from the First Amended Complaint (Firsthélete Complaint,
Dkt. No. 23 (“*Complaint” or “FAC")), and documents incorporated therein, and for the purposes
of thismotion to dismissrreassumed to beue.
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Jersey (“DNJ”) for conspiracy to commit &ss device fraud, in violation of 18 U.S.C. § 371.
As a result of his federal conviction, Zielinski was sentenced to a term of 21 months’
imprisonment and 2 years’ supervised release. When convicted in the DNJ, Ziefiosiadl
outstanding charges pending in New York State, Warren County, for engagingatiysex
explicit communications with an undercover officer posing as a minor.

After his federal sentencing, Zielinski was transferred to New York ststedy, where
he pleaded guilty to one countattempted dissemination of indecent material to a minor; one
count of promoting sexual performance by a child; and one count of bail jumping, and was
subsequently sentenced to a term in state prison. As a result of this convictioskiZvedis
registere as a Level 2 convicted sex offender with New York State.

Zielinski was advised by his attorney at the time of his DNJ plea that any term of

supervised release would run concurrently with a subsequently imposed stateesentenc

2 While Zielinski does not allege his status, it is evident from the publicly availableygw
Sex Offender Registry, and accordingly, is a fact of which the Court mayuidike| notice.
See, e.gRicks v. New ChrysleNo. 10 Civ. 9674 (SAS), 2011 WL 3163323, at *1 n.3
(S.D.N.Y. July 22, 2011) (“Plaintiffs’ allegations are sparse and would faiate atclaim
without construing the Complaint liberally because of plaintiffs’ pro se status., fhisiactual
background is largely taken from attachments to New Chrysler’s motion, buhpedg@ublicly
available information of which the Court may take judicial notice pursuant to Rule 204 of t
Federal Rules of Evidence.” (citation omittedjgcord Brass v. Am. Film Technologies, Jnc.
987 F.2d 142, 150 (2d Cir. 1993) (“When determining the sufficiency of plaintiffs’ claim for
Rule 12(b)(6) purposes, consideration is limited to the factual allegationsntiffdaamended
complaint, which are accepted as true, to documents attached to the complainthélsitaor ex
incorporated in it by reference, to matters of which judicial notice may be takiend@cuments
either in plaintiffs’ possession or of which plaintiffs had knowledge and relied omigirogi
suit.”); see ale Chambers v. Time Warner, In@82 F.3d 147, 154 (2d Cir. 2002) (clarifying
standard).



Accordingly, Zielinski believed that his federal term of supervised releasild run
concurrently with, and accordingly expire during, his state incarceration.

Plaintiff was released from state prison on January 28, 2011, and had no expectation of
federal supervision. However, on or around August 1, 2011, the United States Probation Office
(“USPQ”) for the DNJ contacted Zielinski, stating that he was requirbd supervised pursuant
to the DNJ sentence until January 28, 2013. As Zielwwskilivingin New York, the DNJ
transerred jurisdiction of his supervised release to the Northern District of Nelw Y

Defendant Joannd. DeFreest (“DeFreest”), a USPO officeras assigned primary
supervision of Plaintiff, and Defendants Jay P. Driscoll (“DriscalfifiChristopher McNeill
(“McNeill”), also USPO officerspccasionally assisted in Zielinski’s supervision.

At the time of sentencing, the DNJ court impoBmgar speciakonditions of supervised
release, which were as follows: full financial disclosure; prohibition of rmmyany new debts;
provision of DNA; and submission to computer equipment inspections. Zielinski alleges tha
two separate occasions DeFreest attempted to force him to accept impositenafféader”
conditions, including one barring contact with his own son, but Zielinski refused. And while the
original requirements of Zielinski's supervised release did not includesaxydffender-
specific” conditions, such as limiting contact with minors, on February 2, 201 2)skigdi
conditions were modified after a hearing before Judge McAvoy in the NorthdricDo$ New
York to include a prohibition on direct or indirect contact with minors other than Plagiouh
child.

Several months prior to this hearing and imposition of the sex offender conditions, on
October 13, 2011, DeFreest presented Zielinski witineziive on USPO letterhead, signed by

Driscoll and McNeill, which forbade Zielinski from leaving his home on Hallowe®ctober
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31, 2011(the “Halloween Directive’tr “the Directive’). Additionally, the Drective prohibited
the placement of signs, decorations, decorative lights, or perceived invitationdinskZse
family home including the offering of “intriguing treats.” Zielinski was also forbiddemr
answering the door if anyone under eighteen years of age was knockwagwith the
knocking individual. While the originaliective was not specifically addressed to Plaintiff,
DeFreest explained that it was a categorical restriction, applicable to alldhasipervisory
release for sex crimes, registered as sex offenders, or with pending cliaxgeswal nature.

At the time he received it, Zielinski objected to ieective on the grounds that (1) he
was not on supervised release for a sexual offense; (2) his conditions in hmietythe types
of expressive or associational activities in which he was permitted to engate [Bective
violated his right to celebrate the holidays with his family; and (4) prior to itno®f such
conditions, there would need to be a modification hearing that expressly addressguthised
release conditions and the proposed modifications thereto. Additionally, Zielinskieobjec
the fact that th®irective purported to apply to his entire family home, rather than solely to him.
Zielinski also claimed th®irective to be vague, as it failed to define many ambiguous terms,
such as “perceived invitations” and “intriguing treats.”

In response to Zielinski’'s objections, DeFreest stated that the USPO coeldush
directives even inhie absence of specific authorization from the sentencing court. She also
claimed that one of the standard conditions of release requires a supervisesvtarigll
instructions issued by a probation officer. After Zielinski again objectduetohtaractezation
of the USPO’s authority, he met with both DeFreest and Driscoll, at which poimdladficers
reiterated that they would seek revocation of supervised release if he did not wotmpheir

instructions as stated in tBerective.



On October 25, 2011, Plaintiff made a written demand that Defendants rescind their
Directive before Halloween. THairective remained in place. On October 28, 2011, Plaintiff
telephoned Assistant Deputy Chief Probation Officer Christine Connolly and reegbliais
objections to the Directive. During that phone conversation, Connolly admitted tieatd2ets
lacked the authority to alter the conditions of Zielinski's supervised relatdszut a
modification hearing. Instead of correcting the unlawful actions ofé&s=t, McNeill, and
Driscoll, however, Connolly reiterated that Zielinski was required to folisiructions given by
probation officers, adding that he should follow through on resolving the issue in court.
Connolly did, however, modify theif2ctiveto the extent of permittingielinski to attend his
workplace on October 31, 2011.

As a result of th®irective, Plaintiff and his family were prohibited from celebrating
Halloween together as they had planned. Zielinski also notes that once é¢allosas over,
there were no means by which a reviewing court could repair the damageriskZiatid his
family’s rights by returning them to what he refers to as the status quo ante.

As noted above, modification hearing was later held before Judge McAvoy in the
Northern District of New York, on February 2, 2012, and the conditions of Zielinski's sugzbrvis
release were modified to reflect sex offendpecific conditions. For example, all parties agree
that Judge McAvoy modified Zielinski’'s conditions toter alia: (1) prohibit direct or indirect
contact with minors, excepting Zielinski’'s own child; (2) mandate arad of any area where
minors are likely to congregate; and (3) require sex offender registratiealatBtion of Ellen
Blain, Dkt. No. 29 (“Blain Decl.”), at Ex. G.) Zielinski did appeal the validity of these
conditions (Compl. at 15 n.1), but the Second Circuit, upon review, held that Zielinski’'s sex

offense justified the imposition of sex offender conditions of supervised rel8asdJnied
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States v. ZielinskiNo. 12-595 Cr., 2013 WL 536095, at *3 (2d Cir. Feb. 14, 2013 the facts
presented in this appeal, we conclude that Zielinski’s relevant sex offemsteta® remote so as
to justify the imposition of sex offender conditionssopervised release.”).

B. Procedural Background

Zielinski filed his first Complaint in this action in November 2011. (Dkt. No. 1.) In May
2012, Defendants moved to dismiss the Complaint (Dkt. No. 16), and in July 2012, Zielinski
filed the FAC, which is the operative Complaint for the purposes of the instant motioMN@kt
23), together with his opposition to Defendants’ motion (Dkt. No. 24). Defendants again moved
to dismiss the FAC on September 14, 2012. (Dkt. No®27.)

. Legal Standard

A. Motion to Dismiss

A complaint need only contain a “short and plain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). “To survive a motion to disimigs Rule
12(b)(6), however, a complaint must plead ‘enough factsate atclaim to relief that is plausible
on its face.” Cruz v. Rose Associates, LUo. 13 Civ. 0112 (JPO), 2013 WL 1387018, at *1
(S.D.N.Y. Apr. 5, 2013) (quotinBell Atl. Corp. v. Twombly650 U.S. 544, 570 (2007)).

Whenever “the plaintiff pleads ¢eual content that allows the court to draw the reasonable

3 Zielinski did not re-file his opposition to Defendants’ original motion, but to the etttenthe
arguments therein have bearing on the instant motion, the Court considers them inooppositi
“ Pro se status does not . . . excuse a plaintiff from compliance with the pleading dsasfdhe
Federal Rules of Civil Procedure. Nor does the latitude acconplexsa litigant excuse him

from meeting the requiremés necessary to respond to dispositive motions.” At the same time,
pro secomplaints are read liberally and interpreted as raising the strongastesntsg they
suggest.These rules govern the Court’s analysideanLaurent v. LawrenceNo. 12 Civ. 1502
(JPO) 2013 WL 1129813, at *3 (S.D.N.Y. Mar. 19, 2013) (quottayne v. Oldcastle Precast,
Inc., No. 10 Civ. 88{BSJ)(FM) 2012 WL 5873595, at *1 (S.D.N.Y. Nov. 19, 2012) (citations
omitted)).



inference that the defendant is liable for the misconduct allegsti¢roft v. Iqbgl556 U.S.
662, 678 (2009{citation omitted), the claim is said to possess facial plausiblige ATSI
Comm, Inc. v. Shaar Fund, Ltd493 F.3d 87, 98 (2d Cir. 2007) (noting that a plaintiff must
plead “the grounds upon which his claim rests through factual allegations sufficieaise a
right to relief above the speculative level™” (quotifiyombly 550 U.S. at 546) (footnote
omitted). Whilelgbal andTwomblymandate plausibility, they do not require a “heightened
standard that requires a complaint to include specific evidence, factuatiatisga addition to
those required by Rule 8 Artista Records, LLC v. Dog 804 F.3d 110, 110 (2d Cir. 2010).
Moreover, plausibility is not tantamount to probability, but is rather a lesser busgen.
Twombly 550 U.S. at 556.

When faced with a motion to dismiss, courts are requiréacteept as true all of the
factual allegations contained in the complaiid,’at 572 (quotations and citations omitted),
drawing “all inferences in the light most favorable to the non-moving[party .” In re NYSE
Specialists Sec. Litig503 F.3d 89, 95 (2d Cir. 2007). Watheless, “a formulaic recitation of
the elements of a cause of action will not ddwombly 550 U.S. at 555.

B. Qualified Immunity

As a defense to Plaintiff's claims, Defendants assert qualified immunitym@kéadum
of Law in Support of the Defendants’ Motion to Dismiss the Amended Complaint, Dkt. No. 28
(“Def.’s Mem.”), at 20.) Qualified immunity protects federal officials,lsas probation
officers, from liability for discretionary actions made during the scdplesir official duties
whenever: (1) “[the] ‘conduct does not violate clearly established statutoonstitational
rights of which a reasonable person would have knov@gfrone v. Brown246 F.3d 194, 199
(2d Cir. 2001) (quotingdarlow v. Fitzgerald 457 U.S. 800, 818 (1982)r (2) “it was
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‘objectively reasonable . . . to believe that [their] actions were lawful dintieeof the
challenged act.”ld. (quotingLennon v. Miller 66 F.3d 416, 420 (2d Cir. 1995) (quotations and
citation omitted). Although qualified immunity acts as affirmative defense, it constitutearf
immunity from suitather than a mere defense to liabilityfitchell v. Forsyth472 U.S. 511,
526 (1985) (emphasis in original). Accordingly, it is appropriate to decide treeagsjualified
immunity, when raised, early in the litigation proceSge Pani v. Empire Blue Cross Blue
Shield 152 F.3d 67, 74-75 (2d Cir. 1998) (“It is also well established that an affirmative defense
of official immunity should be resolved as early as possible by the court, andemesolved by
Rule 12(b)(6) if clearly established by the allegations within the compl&itations omitted));
Torres v. Vill. of Sleepy Hollavd79 F. Supp. 2d 478, 483 (S.D.N.Y. 2005) (“[T]he availability
of qualified immunity ought to be decided by a court at the earliest possible opgertunit
preferably at the outset of the case, at which point plaintiff's well pleatkgghabns are
assumed to be true, and defendant’s version of the facts is immaterial.”).
[11.  Claimsfor Monetary Relief

A.  Fifth Amendment Claim*

Zielinski alleges violations of his Fifth Amendment rights associated with the imposition
of various conditions of supervised release by Defendants, who are probation atiters,

thanby a district court judge at his sentencing or a properly held modification earin

4 Zielinski also asserts a Sixth Amendment claim, afigghat his right to cowsel was denied
when the conditions of his supervised release were modified without a hearing, as dhapdate
Federal Rule of Criminal Procedure 32.1. To the extent, however, that Zielireks asSixth
Amendment claim, that claim is subsumed into his Fifth Amendment Due Processs|#a,
gravamen of Zielinski’'s Sixth Amendment claim is that he was denied cduesalse he was
denied a hearing at which he would have had the right to counsel. Accordingly, he does not
separately state a Sixth Amendrhelaim.



Zielinski brings his Fifth Amendment claims pursuanBieens vSix Unknown Named
Agents of Fed. Bureau of Narcoti@®d3 U.S. 388 (1971)jn which the Supreme Court
“recognized for the first time an implied private actftondamages against federal officers
alleged to have violated a citizen’s constitutional rightsdrr. Servs. Corp. v. Maleskb34
U.S. 61, 66 (2001)Bivensinvolved “a victim of a Fourth Amendment violation by federal
officers,” permitting him to bng a suit for money damages against the offending offiddrs.
see alscCarlson v. Greend46 U.S 14, 18 (1980) (noting thatBivens the Supreme Court
“established that the victims of a constitutional violation by a federal agent higNe #
recover damages against the official in federal court despite the absencestitat®yconferring
such a right”). Sincethe doctrine’snception, the Supreme Court has “been reluctant . . . to
‘extend’ Bivendliability further,” only doing so twice: “in tb contexts of ‘an implied damages
remedy[1] under the Due Process Clause of the Fifth Amendmebtains v. Passmam42
U.S. 228 (1979), and [2] under ‘the Cruel and Unusual Punishments Clause of the Eighth
Amendment’ in Carlsor].” Arar v. Ashcroft585 F.3d 559, 596 (2d Cir. 2009) (Sack, J.,
dissenting) (citations omitted)n light of Davis, the Second Circuit has held that “[a]
deprivation of procedural due process rights can give ris8teeasclaim . . . .” Id. (same)
(citing Tellier v. Fields, 280 F.3d 69, 80-83 (2d Cir. 200Mo{ding that prisoner legitimately
raised a procedural due process claim under the Fifth Amendment pursBameintswvhen he
alleged that he was confined in administrative segregation for 514 days without a peoper h

as required by regations));see alsdEspinoza v. Zenko. 10 Civ. 427, 2013 WL 1232208, at

® To the extent that Zielinski asserts his claims for monetary relief againstiterfh their
official capacities, these claims are in essence against the State, and thus barreckigy sove
immunity. See King v. Simpspfh89 F.3d 284, 287 (2d Cir. 1999). Accordingly, the Court
construes Zielinski's damages claims against the officers as claimstdggii@sdants in their
individual capacities.
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*7 n.11 (E.D.N.Y. Mar. 27, 2013iting Tellier and noting thaBivensapplies to Fifth
Amendment procedural due process clajivigglietti v. Nicholson517 F. Supp. 2d 624, 632
(D. Conn. 2007) (“The Supreme Court has helda\ig that a private right of action exists for
claims under the Due Process clause of the Fifth Amendment. ThereforeetMagly assert
claims for violations of her due process and equal protection rights under the Fifth
Amendmeni.” (footnote omitted)).Accordingly, Zielinski mayasserhis procedural due
process claim pursuant Bivens

The Due Process Clause of théh Amendment mandates that “[n]o person shall be . . .
deprived of life, liberty, or property, without due process of law[.]” U.S. Const. amend. V.
Claims concerning deprivations without due process of law can take the form ohtubsia
procedural claims. Where, as here, the gravamen of the allegati@t the deprivation
occurred without the proper process, the claim is, by its nature and terms, a @ocedlUsee
Gordon v. Nicoletti84 F. Supp. 2d 304, 308 (D. Conn. 2000) (“Procedural due process claims
concern the adequacy of the proceduresiged by the governmental body for the protection of
liberty or property rights of an individual.”)n order to determine whether Zielinski has stated a
claim for procedural due process violations, the Court must look to “(1) wh&taknski] had a
protected liberty irgrest in not being confined . . . and, if so, (2) whether the deprivation of that
liberty interest occurred without due process of laweéllier, 280 F.3dat 80 (quotations and
citations omitted)accordRosa R. v. Connelly89 F.2d 435, 438 (2d Cir. 19809Jor appellants
to establish a procedural due process violatiagy thust: (1) identify a [libertylight, (2)
establish that governmental action with respect to that [libeglyl amounted to a deprivation,

and (3) demonstrate that the deprivation occurred without due progasgidon omitted).
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The Sentencing Reform Act of 1984, § 212(a)(2), 98 Stat. 1@dfihated most forms
of parole in favor of supervised release, a form of postconfinement monitoring oveystne
sertencing court, rather than the Parole Commissid@ofinson v. United States29 U.S. 694,
696-97 (2000jcitation omitted) Supervised release is a form of punishmiemposed by the
court as an alternative to, or in addition to, incarcerati®eel8 U.S.C. 8 3583(a). Under this
statutory scheme, th@uwrt also has the power to modify or revoke a term of supervised release
in light of the factors set forth in 18 U.S.£3553(a)(1), (a)(2)(B), (a)(2)(C), (a)(2)(D), (a)(4),
(@)(5), (a)(6), and (a)(7)Seead. § 3583(e) (permitting the court to terminate, extend, or revoke a
term of supervised relegseBefore modifying the terms of supervised release, howtheer,
court must ordinarily hold a hearing, at which the supervisee has a right to cowh&eh a
opportunity to make a statement and present any information in mitigation.” FedmRPCr
32.1(c)2)(A)-(C).

Here, prior to the Halloween Directive, Zielinskas subject to several speatainditions
of supervised release, whigtcludedfull fin ancial disclosure; prohibition on incurring any new
debts; provision of DNA; and submission to computer equipment inspeclitiesHalloween
Directive modified these conditions, despite the fact that Zielinski’s origimaktef supervised
release were unrelated to his status as a sex offemtkmcluded no sex offendspecific
conditions. e Halloween Directiveanposed new conditions of supervised release on Zielinski.
At the very least, the Halloween Directive restricted Zielinski's movenmeatsnanner
unrelated to, and not authorized by, the judge-imposed conditions of supervised release
originally mandatedht his sentencing. Such a restriction implicates Zielinski’s liberty, as it
literally compelled him to remain side his home. SeeCompl., Ex. B (“You are instructed to

be inside your home, with the door locked by 6 pm, on Monday, October 317)2011.
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responseDefendants assert that the Halloween Diredilleunder the umbrella term in
Zielinski’'s original conditionghat requireielinski, like all supervisees, to “follow the
instructions of the probation officer.'1d(, at § 22.) This assertion is untenable. The
requirement to “follow the instructions of the probation officer” does not provide adi¢ens
the probation officer to impose new conditions. Rathegnonly permissibly refer to those
instructions thateasonablylerive from judgamposed conditions of supervised relea€é.
U.S.S.G. § 5B1.3(b) T'he courtmay impose other conditions of probation . . . It)is
axiomatic that fnaking defendants’ liberty contingent on the discretion of the probation office
constitutes an impermissible delegation of judicial powéliited States v. KieffeR57 F.
App’x 378, 380-81 (2d Cir. 200{xitation omitted)accord United States v. Peters@48 F.3d
79, 84-85 (2d Cir. 2001) (holding that whilné District Court had adequate justification for
prescribing mandatory therapy,” in light of Defendant’s history as aféexder, “the special
condition, as written, was an excessive delegation to the probation officer,llawédathe
USPOto ambiguously “direct” Defendant’s enrollment, attendance, and partanipgatmental
health intervention)see alsd-arrell v. Burke 449 F.3d 470, 488 (2d Cir. 2006) (rejecting th
government’s position that the discretion of a probation officer to review itemgpervisee’s
possession in order to determine whether or not they constituted pornography cured the
vagueness of a condition that prohibited pornography, ntiaighedelegation “creates ‘a real
danger that the prohibition on pornography may ultimately translate to a prohibition @verhat
the officer personally finds titillating.” (quotingnited States v. Guagliargd@78 F.3d 868, 872
(9th Cir. 2002) (citation andugptations omitted)).If excessivelelegation to a probation officer
can constitute an impermissible abdication of the court’s role in imposing punisianh@niori,

the wholesale designation of conditions of supervised release by the USPO withgutiance
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from a court is improperZielinski’'s liberty was restricted in a way that avoided legal process,
as it occurred outside the bounds of the requisite statutory strémtisigoervised release and
modifications thereof.

Because additional terms affervised release were imposed ugalinski in what was
an impermissible discretionary act on the part of the defendant probationspffitiiout the
proper procedure of a modification hearing, and because térose restricted his libgrin a
cogniable mannerZielinski has alleged the elements of a procedural due process violation.

B. Fourth Amendment Claim

Zielinski also brings a Fourth Amendment claim, alleging that he was effecteelyd,
because he wdsrced to remain in his home on the evening of October 31, 201BivAss
itself involved a Fourth Amendment claim, Zielinski may permissalsigersuch a claim.See,
e.g, United States v. Acost&02 F.3d 54, 60 (2d Cir. 2007) (“One would think that the facts
underlying an alleged violation of § 3109 would form the basis for attacking the propribgy of t
search as also violative of the Fourth Amendméfrguch is the case, a cause of action for
damages may lie against the federal officer ufilaeng.” (citations omitted))Diaz-Bernal v.
Myers 758 F. Supp. 2d 106, 127-28 (D. Conn. 2010) (“The defendants do not argue that Fourth
Amendment harms cannot be remediedbaens sinceBivensitself squarely allowed remedies
for Fourth Amendment violations. Instead, they argue that revieamyo€onstitutional harm in
the immigration context is inappropriate unésarens?).

The Fourth Amendment safeguards “[t]he right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and segu@mstU
amend. IV. A “seizure,” within the meaning of the Fourth Amendment, occurs whereh

of all of the circumstances surrounding the incident, a reasonable person wouldliexeel be
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that he was not free to leaveUnited States v. Mendenhall46 U.S. 544, 554 (198(%tewart,
J., plurality)(footnote omitted)accord Kia P. v. Mcintyre235 F.3d 749, 762 (2d Cir. 2000).
Even wheran individual is seized by state or federal actors, the seizure may neverfdietess
give riseto a Fourth Amendment violation if reasonable. In determining the reasonableaess of
given seizure, courts apply different tests based on the variant of sizssee For example,

in order to engage in an investigative detentiorl;ery stop, officers must possesasonable
suspicion; howevef[a]s the level of intrusiveness risgand] an encounter between the police
and a citizen is more properly categorized as an artbst second category of seizures of the
person,” the seizure must be “supported by probednlse.” Posr v. Doherty944 F.2d 91, 98
(2d Cir. 1991) (quotations and citations omittedy an exception to these stricturéigjs core
Fourth Amendment doctrine that a seizure without consent or a warrant is a ‘re@ssgiabte

if it is justified by ‘exigent circumstances.Tenenbaum v. William493 F.3d 581, 604 (2d Cir.
1999) (citations omitted). The rationale behind thiggent circumstance®xception “as it
pertains to law enforcement officials is ‘[tjhe need to protect or preséever lavoid serious
injury.” Id. at 605 (quotingvincey v. Arizong437 U.S. 385, 392 (1978)). The Second Circuit
has also recognized that some contexts, “special needs” might render the proluablee
analysis “impracticable,” meaning some othercdssion of reasonableness wdimetimede
required to determine the permissibility of a given seizlgeat 603 (“Although all agencies of
government are governed by the unreasonable searches and seizures provisi6owtt
Amendment, there are some agencies outside the realm of criminal law enforcéerent w
government officials have ‘special needs beyond the normal need for law enfot ¢eraig
make the warrant and probaldatse requirement impracticable.”” (quoti@dConnor v.

Ortega 480 U.S. 709, 720 (1987) (plurality opinignNotably, the Supreme Court has defined
14



the probation system as one such “special negdg Griffin v. Wisconsjd83 U.S. 868, 873-74
(1987) (“A State’s operation of a probation system, like its operation of a school, government
office or prison, or its supervision of a regulated industry, likewise presentsispeeds’
beyond normal law enforcement that may justify departures from the uswahtand
probableeause requirements;’§ee alsdJnited States \Reyes283 F.3d 446, 461 (2d Cir.
2002)(“[The Griffin special needs] principles ap@yfortiori to federal supervised release,
which . . . is ‘meted out in addition to, not in lieu of, incarceration.” (qudtinged States v.
Cardong 903 F.2d 60, 681st Cir.1990)).

Here, Zielinski was seized within the meaning of the Fourth AmendrkEntvas
directed, by the USPO, to remain in his home for a certain amount of time and ordered not to
participate in Halloweeactivities prohibited everfrom answemg the door. In a meaningful
sense, Zielinski’'s movements and activities were restricted, and he waeymdtted to leave his
homeduring a certain time periodAs a supervisee, under standard conditions of probation,
Zielinski was well aware of the neequences of disobeying even an illegitimate order from a
USPQG—consequences that could have resulted in an immediate modification or revocation of his
probationunder the applicable statutory schensee e.g, 18 U.S.C. 8583(e)(2)(3). The
reasonaldness question, however, is more difficalt,Zielinski’s seizure is clearly neither an
arrest nor an investigativieerry stop. Accordingly, the USPQO'’s authority to seize Zielinski in
this manner, which did not derive from court-imposed conditions arsiged release, would
have tohave stemmetiom eitherthe secalled “exigent circumstancesxception,see
Southerland v. City of New Yok80 F.3d 127, 157-58 (2d Cir. 2011) (discussing the exigent
circumstances exception in the contextlofd-remova by the state in cases of suspected child

abuse or neglektor the “special needs” excepti@as applicable to the probation systese
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United States v. Lifshitd369 F.3d 173, 178 (2d Cir. 2004)r(‘'most cases, reasonableness
requires a warrant and probable cauBlke Supreme Court has, however, demarcated certain
areas in which a lesser even nonexistenével of individualized suspicion is sufficient to
render a search constitutional. The two such intersecting spheres of priel@pahce to tisi
appeal are those of probationary and (other) ‘special needs’ seardhesrfia( citation
omitted)).

First, when determining whethexigent circumstances allow for warrantless (or
suspicionkess) search or seizure, courts examine the existence uifrgearit need’ to render aid
or take action.”See United States v. MacDong®d 6 F.2d 766, 769 (2d Cir. 1990) (discussing
whether exigent circumstances justified warrantless €atations omitted)) Here, there has
been no showing of exigent circumstas warranting Zielinski’'s seizure. True, Zielinski is a
registered sex offender, but his status as such, without more, does not justifijptte®pro
officers’ discretionary seizure in light of their own perceived dangers associdteHalioween.
Moreover, while Halloween does invite contact between minors and the adults whese hom
they visit in pursuit of candy, at the time thaective was issued, Zielinski was free, by the
terms of his supervised release, to interact with minDefendants citéhe gravity of
Zielinski’'s sex crimess justification for the Halloween DirectiveSdgeDef.’s Mem. at 25.)
While it is true that Zielinsks crimes are indeed deplorakdee, e.g.Blain Decl., Ex. E)that
fact does not establish the “urgent neessaxiated with exigent circumstances.

Second, as for the “special needs” exception, its particular application irothegipn
context derives from the need for supervision, on the part of the UPSO, “to ass{iceuia
imposed] restrictions are indaobserved.”” Lifshitz, 369 F.3d at 178 (quotir@riffin, 483 U.S.

at 875). And while prevention of “probationers’ future violations of the law” is anotheestter
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served bythe probation systenit is themonitoringof probationerstompliance with conditions
of their supervised release that constitutesspecial need” that surpasses that of “normal law
enforcement,” whereake prevention of future violations is “continuous with other law
enforcement interests.Id. at 179 (quotations and citatiomitted) Defendants are correct that
supervisees can be constitutionally subject to “a degree of impingement upon pratagguld
not be constitutional if applied to the public at larg&iiffin, 483 U.S. at 875. Nevertheless, a
seizure of a supeisee’s person, based on factors unrelated to any court-imposed coaflition
supervised release, without more, does not estadbkgtecial needThere was no suspicion here
that justified the restriction of Zielinski's Halloween movement other thartdtisssas a
registered sex offendeBut see United States v. Townsedidl Fed. App’x 122, 125 (2d Cir.
2010) (holding that a warrantless search of parolee was justified bypnadineeds” exception
when parole officer hadréceived specific informain from law enforcement officials working
on an ongoing investigation that suggested contraband might be found in [parolee’s] moime,” a
thus finding that “the search did not violate [parolee’s] Fourth Amendment rights, and his
suppression motion was prapedenied”). It is true that the ordinaryéquirements of the
Fourth Amendment, which apply to a regular law enforcement officer executeaych svarrant
for an individual’'s home, simply do not apply to visits by probation officers to the homes of
convicted persons serving a term of supervised reled®eyes283 F.3d at 46&itation

omitted) Howeverthese limitation®nasupervisee’s constitutional rights must derive from
court-imposed conditions, and may not stem from the USPQO’s indepehdest/er wel
intentioned determinatior—without any evidence other than a supervisee’s statfustan
arbitrary seizure is warrantef. Lifshitz 369 F.3d at 181 (“In the case of a probatioties,

imposition of a search conditias part of probationreates a diminished expectation of
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privacy.” (emphasis adde(itation omitted)see alsdJnited States v. Washingtaddo. 12 Cr.
146 gPO, 2012 WL 5438909, at *5 (S.D.N.Y. Nov. 7, 2012) (noting tlzawiits have
concluded that consent to a special cbadiof supervised release that authorizes warrantless
searches modifies the Fourth Amendment analysis, such that courts need ask thdy ‘thiee
conduct of the parole officer was rationally and reasonably related torfbenpence of the
parole officets duty” and accordingly denyinBefendant’s motion to suppress (quotisgited
States v. NewtQr869 F.3d 659, 664-65 (2d Cir. 20@4ijtation omitted).

Due to the seriousness of the sexual offenses involved, the United States Attothey for
NorthernDistrict of New York in conformity with proper procedureyentualy sought a
modification hearing.ld. At thathearing, Judge McAvoy, in light of Zielinski's crimes,
imposed sex offender-specific conditions, and the imposition of those conditiotetavas
affirmed by the Second Circuit. This procedure, wheftectsthe proper mannen which to
limit Zielinski’'s Fourth Amendment rights, lies in contrast to the curtailmehtsaights by the
Halloween Directive.lt is indeed true, as Defendants ndt@tsuperviseestonstitutional rights
are limited by the terms of their probation. Bugde rights arproperlyrestrictedonly insdar as
a court, in the exercise of its legitimate authority, imposes limitations on those dAghts
individual's status as a supervisee cannot simply render his constitutionabrighitay,
especially within an area where the sentencmgt has not spoken.

C. First Amendment Claim

Zielinski also asserts various violations of his expressive and associatihts| as
protected by the First AmendmenWith respect to Plaintiff's First Amendment claims for
damages, Defendants move to dismiss on the ground Bina¢r@sremedy has never been

applied in this particular context. Plaintiff, however, asserts that the exteisaBivens
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remedy to this context is appropriate, as there can “never be an ‘alternastieggxiocess’ for
protecting against unlawful prior restraints, because when they are imgabey avere here,
the damage is immediate and cannotibdone.” (Pl.’s Opp. at 9 Assuming the viability of
Plaintiff's First Amendment interest in expressing himself thrduglHalloween decorations,
this claimnevertheless must be dismissed, as the Court declines to Bitendto Plaintiff's
First Amendmentlaim.

To date, neither the Supreme Court nor the Second Civastiecognized &ivensaction
for alleged violations of a plaintiff's First Amendment righ&ee Iqbal556 U.S. at 675 For
while we have allowed Bivensaction to redress aalation of the equal protection component
of the Due Process Clause of the Fifth Amendment, we have not found an implied damages
remedy under the Free Exercise Clausgleed, we have declined to extdigensto a claim
sounding in the First AmendmerRetitioners do not press this argument, however, so we
assume, without deciding, that respondefirst Amendment claim is actionable unBerens”
(internal citations omitted)}udson Valley Black Press v. |.R.&09 F.3d 106, 113 (2d Cir.
2005) (“Today we join our sister circuits and hold tiBavensrelief is not available to taxpayers
who allege First Amendment violations based on retaliatory tax audits.”etémaning
whether to exten8ivensto a new context-meaning a contexih which the court has not
previouslyrecognized &8ivensclaim—courts must engage in a typadat inquiry: first, courts
must considerwhether there is an alternative remedial scheme available to the plafats,”
585 F.3d at 57Andsecond, if notwhether neverthess“special factors counsel[ ] hesitation.”
Wilkiev. Robbins551 U.S. 537, 550 (2007) (quotations and citation omitted)).

With respect to the firddvilkie factor, in examining the appropriateness of extending a

Bivensremedy to a claim that is poteaity governed by an existing statutory apparatus, the
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Second Circuit affords great weight to “the overall comprehensiveness thtiltery scheme at
issue,” rather than solely looking to “the adequacy of the particular remediesignt. Hudson
Valley, 409 F.3d at 110. Here, Congress, together with the Sentencing Commission, has
provided a comprehensive scheme of federal supervised releasee.g.18 U.S.C. 8 3583;

Fed. R. Crim. P. 32.1Admittedly, thisstatutory apparatus does maplicitly allow for the
remedythat Zielinski sought heresrodification of a condition impermissibignposed by a
probation officer—becauseupervisees may nah fact,challenge théegality of a given

condition at a modification hearinggee Myers426 F.3d at 128 The government argues that,
given Myers’s current incarceration and uncertain future family cirtamss, nothing would
preclude Myers from moving to modify the condition under 18 U.S.C. § 3583(&¢2he
government appeared to concede at oral argument, however, Myers would be unablertgechall
the constitutionality of the condition under that provisiduoiting United States v. Lussiet04

F.3d 32, 34-35 (2d Cir. 1997) (“The plain language of subsection 3583(e)(2) indicates that the
illegality of a condition of supervised release is not a proper ground for modification under this
provision” and “does not authorize the court to assess the lawfulness of a conditieaw# rel
(footnotes omitted)))). In fact, “[c]Jonspicuously absent from the list of rates@nsiderations
[courts examine when analyzing whether to modify a condition of supervisecktietcihe

legality of the conditiori. Lussier 104 F.3d at 32. However, there are other procedures,
namely, “a direct appeal under 18 U.S.C. 8 3742 or a collateral attack under 28 U.S.C" § 2255,
which are ‘available to challenge the legality of a condition of supervised releaseId.. .
Nevertheless, 88 3742 and 2255 contemplate conditions as imposed by a court, rather than the

situationthatZielinski faced.
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These facts, however, do not suggest that Zielingki @ntirely without a remedy. First,
Zielinski could have filed a motion in the Northern District of New York—the court with
jurisdiction over his offense and probation, seeking relief from the court. In such a motion,
Zielinski could have raised the issue of his probation officers’ imposing a condition of
supervised release, without a hearing, which was unrelated to the conditionsditoptise
original sentencing court. And whitkis form of attempted relief is not perfectly tailored to the
alleged constitutional harm at haride remedies available to a claimant under the remedial
scheme in place need not be tantamountBivansremedyin order for the firswilkie factor to
remain satisfied See Dotson v. Gries898 F.3d 156, 166-67 (2d Cir. 2005Cilicky made
clear that it is the overall comprehensiveness of the statutory scheme atassiue atdequacy
of the particular remedies afforded, that counsels judicial caution in imBywegsactions.

The Court emphasized that ‘[tlhe absence of statutory relief for a caostiutiolation’ is not
sufficient, by itself, for courts to imply a cause of action for money dasnaggnst the official
causing the violation.” (citing and quotiigghweiker v. Chilicky487 U.S. 420, 421-22 (1988))
see alsRichard H. Fallon, Jr. & Daniel J. Meltzé&ew Law, NofRetroactivity, and
Constitutional Remedie404 Harv. L. Rev. 1731, 1778-79 (1992\ithin our constitutional
tradition, we argue, th®larbury dictum reflects just one of two principles supporting remedies
for constitutional violations. Another principle, whose focus is more structural, demands
system of constitutional remedies adequate to keep government gendtatiythe bounds of

law. Both principles sometimes permit accommodation of competing interests, but rardiffe
ways. The Marbury principle that calls for individually effective remediation can sometimes be

outweighed; the principle requiring an ovematstem of remedies that is effective in maintaining
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a regime of lawful government is more unyielding in its own terms, but cantéoteeadenial of
particular remedies, and sometimes of individual redress

Secondeven if the current scheme of fedesapervised release is construed as one
absent even a general remedy for supervisees like Zielinski, certasiderations caution
against the creation of a new remddiyalleged First Amendment violatiossich as the one
here. The fact remains thatpguvisees’ constitutional rights, including their First Amendment
rights, are not coextensive with those of ordinary citizérms, 237 F.3d at 259 &s a convicted
felon sentenced totarm of supervised release, Leyonstitutional rights do not havetsame
scope as those of ordinary persons.” (citidgited States v. Consuelo-Gonzalg2l F.2d 259,
265 & n.14 (9th Cir. 1975) (observing that “probationers, like parolees and prisoners, properly
are subject to limitations from which ordinary persoresfege” and that “[m]erelpecause a
convicted individual’'s fundamental rights are involved should not make a probation condition
. . .automatically suspect’) And as such, idtrict courts are free to impose discretionary
conditions of supervisedleasdimiting those rightghat are particularly tailored to the relevant
defendant and his specific crim8eel8 U.S.C. § 3583(d); U.S.S.G. § 5D1.3(d)- While a
so-called “rogue agent” (Pl.’s Opp. at 8) may occasionally overstep the paramieties
scheme and attempt to impose additional conditions, to hold that any superviseagkiZel
position has a remedy at law fiie First Amendment harms imposedsogh behavior would
upset the balance of a carefully constructiedutory scheme. Aocdingly, even if the first
Wilkie factor were met, the Court declinesextenda Bivensremedy to €deral supervisees who
object thathe interpretation and enforcement of conditions by their probation ofdegessely

affect their First Amendment rights
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D. Qualified Immunity

As a defense to all d?laintiff's claims, Defendants raise qualified immunity, asserting
thatit was objectively reasonable for the officers to “believe in the legdlittyedr actions.”
(Def.’s Mem. at 19.)The Court disagreeas Defendants characterize the reasonableness of their
actions using the wrong level of generality. In particular, Defendantsigresithat it was
reasonable, giveRlaintiff’s status as a sex offender, for ginebation officerdo limit his
movemenbn Halloweer—ignores thainreasonableness of imposing a condition independent of
a determination by the sentencing or modifying court.

1. Clearly Established Law

Defendants first assert that Plaintiff's First and Fourth Amendment righésnog
clearly estiblished. (Def.’s Mem. at 23 n.8.Regardless of the clarity stope of Plaintiff's
First Amendment right to celebrate Halloween and Fourth Amendment aiglatsuperviset,
is nevertheless clearly establishbdtprobation officers may naeplacethe Courtas the
decisionmaking body that determines the conditions of supervised release.

In this district, a right is clearly established if it has been recognizéueb§econd
Circuit or the Supreme CourAnderson v. Recoy@17 F.3d 194, 197 (2dir. 2003) (citing
Young v. Cty. of Fultgri60 F.3d 899, 903 (2d Cir. 1998)). The SedBirduit, in Peterson
held that wile it was permissible for the loweoaurt, in light of the supervisee’s offense, to
prescribe mandatory sex offender therapy, the condition, as written, constitutgoeamissible
delegation of authority to the probation officer, as it allowed the probation affickatermine
whetherthe supervisee would attend therapy at 88248 F.3d at 85The Petersoncourt
noted that mandatory therapy, whose details, “including the selection of a theyaiolepand

schedule,” would be determined by threlmation officer, constitutesuch a improper
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delegation, becaugke “issue of the defendant’s participation in therapy” was teftte
discretion of the probation officer.ld. Thus, the Second Circuit has clearly held that, under the
statutory schemdt, is thecourt, not the USPQthat possessdbe authority to determinghether
to impose a given condition of supervised rede&ee, e.gMyers 426 F.3cat 130 (“We note
that, although it would be proper for the district couppdstponedetermining whether a special
condition is necessary, the district court may not impropklggatethis determination to the
probation ofice.” (citing Peterson248 F.3d at 85 (emphasis in original})Fixing the terms
and conditions of probation is a judicial act which may not be delegd#dtéhead v. United
States 155 F.2d 460, 462 (6th Cir. 1946), and theretamain delegation§rom a court to a
probation officer would contravene Atrticle 11l of the United States CongriitUnited States
v. Johnson48 F.3d 806, 808 (4th Cir. 1995).

In addition to the clarity of the distinction between the court’s role and the Y3816,
asassociated with supervised release, the Federal Rules of Criminal Procedurarabiguous
in their governance of the process by which a probationer’s conditions may besthodi
discussed, Rule 32stateghat ‘{b]efore modifying the conditions of probation or supervised
release, the court must hold a hearing, at which the person has the right to counsel and an
opportunity to make a statement and present any information in mitigation.” Fed. R. Cr. P.
32.1(c)(1). The only exceptions to this hearing requirermentvhen (1) the supervisee waives
the right to hearing; or (2) where the relief sougtidvorable to the supervisee and the
government does not object to the favorable modificatidnat 32.1(c)(2)(A)C). Similarly,
the statutory deeme governing supervised releasevidesthat thecourt, not the USPO, may

terminate, extend, or revoke a term of supervised relézesel8 U.S.C. § 3583(e)(1(}#).
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Here,the probation officers’ Directive arguably went bey@ven an impermissible
delegation, as there never wageaatinent substantive condition imposedthy ®urt. Compare
United States v. Voelket89 F.3d 139, 143 (3d Cir. 2007) (holding that court-imposed condition
which prohibited defendant froassociating with minors without thpgior approval of the
Probation Officer impermissibly allowed the probation officer to becomestileeauthority for
deciding if Voelker will ever have unsupervised contact with any minor, including Ims ow
children, for the rest of his life,” constituting “unbridledl€lgatiori previously rejected by the
Third Circuit (citingLoy, 237 F.3cat 266). Instead, here the situation involved the imposition of
a conditionby the USPOwithout any prior guidance froie ourt. Whatever Zielinski's
crimes, andvhatever the limitations on his Btrand Fourth Amendment rights given his status
as a probationer, it was clearly established at the time Defendants issuedahveétaDirective
that conditions of supervised release must be imposed by the court; iEthetUSPO may
“manage aspects of sentences arsliffervise probationers and persons on supervised release
with respect to all conditions imposed by the coulttinson48 F.3d at 808, they may not
generate conditions themselves. Indedulav'a ministerial act or support service” may of
course be assigned to a probation officer, “the ultimate responsibilitgipdsing the sentence”
lies with the court and the court alongnited States v. Nas38 F.3d 1302, 1305-06 (11th Cir.
2006) (quotingJnited States v. Bernardin237 F.3d 1279, 1283 (11th Cir. 2001hjere,
Defendants took it upon themselves to exertigeultimate responsibilitygltering Zielinski’'s
conditions of supervised releasghout a modification hearingNor was there cout
determination of the 3553(a) factors prior to the modificagidactedby the Halloween

Directive, as required b8 U.S.C. § 3583(e).
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2. Obj ective Reasonableness

Having determined that Defendants violated clearly established law by eggagi
substative modification of the terms of Zielinski’'s supervised release without sgpekirearing
as required by Rule 32.1, the Court next tuonehether their actions were nevertheless
objectively reasonable. As discussed, even where officers vabéatty established law, so
long as they act in an objectively reasonable manner, they will remain shiglttesldoctrine of
qualified immunity.

Officersact objectively reasonably when, in light of clearly established law and the
information they possessedthé applicable time, “officers of reasonable competence could
disagree on the legality of the defendant’s actioh®finon 66 F.3dat420 (quotations and
citationomitted). Conversely, “[a]n officer’s actions are objectively unreasondixde wo
officer of reasonable competence could have made the same choice in similar circumstances.”
Id. at420-21. t has been statelly both the Supreme Court and the Second Circuit, that
“qualified immunity protects ‘all but the plainly incompetent or those whavikmgly violate the
law.” Walczyk v. Rip496 F.3d 139, 154 (2d Cir. 2007) (quotiglley v. Briggs 475 U.S.
335, 341 (1986)).Thus, even where clearly established law is violaezburt must scrutinize
the objective reasonableness of the relevamtigct in determining officers’ liability.
Accordingly, the question here is whether it was objectively reasonalilefendants to impose
a condition of supervised release on Zielinski without first adhering to propedprecand
seeking a modificatiohearing.

In support of their position that it was objectively reasonable to limit Plaintdfisact
with children on Halloween, Defendants cite two cases from this circuit irhwebiarts found

defendant probation officers to be qualifiedly immune fi@dility after directing probationers
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to sex offender mental health treatme8eeRose v. GoldmariNo. 02 Civ. 5370, 2009 WL
4891810, at *7-8 (E.D.N.Y. Dec. 9, 2008¢port and recommendation adoptétb. 02 Civ.
5370, 2011 WL 1130214 (E.D.N.Y. Mar. 24, 2011) (holding that it was objectively reasonable
for a defendant probation officer to direct plaintiff, who was sentencstatgprobation based
on a guilty plea to a nonsexual offense, to undergo sex offender thetapgerson v. Heffler
No. 07 Civ. 0487C, 2010 WL 2854456, at *1, *4-5 (W.D.N.Y. July 19, 2010) (holding that it
was objectively reasonable for the probation officer to direct supervisdernd aex offender
therapy when the “Order of Probation provide[d] that, ‘[a]t the direction of the Ronbat
Officer,” defendant was to ‘attend, actively participate and remain in sexdeffereatment and
comply with all the rules and regulations of the program™). While-tbadersorcourt was
faced with qualified immunity analysis in light ofiescretionary directive from the sentencing
court, theRosecourt faced an issue closerttee one presented hean imposition of a sex
offender specificcondition by a state probation officer, in the wake of a sentencing court’s
imposition of standard conditions, after conviction for a nonsexual offense. In iysiantle
Rosecourt cited the probation officer’séliance on the presentence report to refer plaintiff to [a
treatment facility] for an evaluation to determine whether he was apat@n [sex offender]
treatment” as objectively reasonable, especially in light of accusatiorteergipervisee was
permitting his children to watch pornography and smoke marijuana in the honae *8.
Importantly, andn distinction to thiase, Rose original conditions of probation, as imposed
by the sentencing court, included an order for a mental health assessmeatgranaeintal
health assessments listedas a special condition of Rose’s probatideh. at *1. Here,in

contrast, the original, standard conditions of supervised reiagées®to direct Zielinski to
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undergo any form of mental health treatmerk offender-specific or otherwises directed by
his probation officers or otherwise.

Defendants further conterlat the followingfacts underscore the reasonablerdss
Defendants’ belief “that limiting Plaintiff's interaction with children did not violatsy
constitutional right Plaintiff might have had regarding holiday celebrationsnpoi@ry
modifications of his supervisediease[:]” (1) Plaintiff committed sexual crimes against minors,
in violation of N.Y. Penal Law 88 110.00/235.22, 215.56; (2) Plaintiff is a registered sex
offender with New York statg3) at the time of the Halloween Directive’s isso@, Zielinski
was urder an ordr of protection from New York Family Court, directing him toysgavay from
his minor child; and (4the NDNY POhad access to information detailing Zielinski's crimes,
which revealed he was a sexual sadist, that he was engaged in the production of child
pornography, and that he was “likely to repeat his sexual crimes against mifieg’s KMem.
at 2425.) According to Defendants, these facts, taken together, underscored the avgrarch
reasonablenessd the “narrowly tailored’'Halloween Dirgtive, which waslesigned, quite
reasonably, “to minimize [Zielinski’s] opportunity to interact with, and theeefemptation to
commit criminal acts with, minors.{Id. at 25.) Defendants bolster their argument by noting
that the Halloween Directiveigstrictions were, in fact, “in keeping with the conditions later
imposed by the district court,” which, they conteaahphasizes their reasonableness.

While the Court does not disagree that a supervisee’s status as a Leveie?a@gex
offenderandchild pornographemakes sex offendepecific conditions of supervised release
reasonable, it does not follow that the impositioswthconditions by the probation officers,
without approval by the court, reflects the same degree of reasonablends&eliaki been

subject to sex offender-specific conditions from the advent of his federal supeelesskr
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some oversteps on the part of Defendants in the administrative effectuation aichds®ns
would be astrongcandidate for galified immunity. However, the situatidrereis different.
Defendants, in fact, attempted to persuade Zielinski to waive his right toiagieefore
modifying his conditions, and, when he refused, they imposed the Halloween Directive
regardless. Ti¢ 18 U.S.C. 8§ 3583 requires a court, before modifying a term of supervised
release, to examine the factors set forth 883 (a)(1), (a)(2)(B), (a)(2)(C), (a)(2)(D), (a)(4),
(@)(5), (a)(6), and (a)(7). Moreover, as discussed, a supervisee hada syggdk at his hearing
and right to counsel, before his terms are modified in an unfavorableSegygenerallyred. R.
Cr. P. 32.1. Here, Defendants supplanted the role of the court without regard to Zielinski's
constitutional rights. And the fact theasupervisee’s constitutional rights are more limited than
those of a normal citizen does not make Defendants’ determination here any reonalnés
because a supervisee’s rightaynotbelimited at the whim of the USPO, but rather, are
cabined by aaurt’s statutory determination. Moreovére fact that Defendants originally
attempted to convince Zielinski to comply with sex offender-specific conditicaising his
hearing rights, and then later, together with the U.S. Attorney, successiudjljta modification
through proper channels, suggests that they were aware of the relevamd ligsvsérictures, but
chose to ignore it.

The Court concludes that no reasonable probation officer could think it appropriate to
impose a condition on a supergsentirelyindependent of a judicial determination.
Accordingly, qualified immunityloes not support dismissal at this stage.

IV. Claimsfor Equitable Relief

In addition to hiBivensclaims, Plaintiff seeks injunctive relief prohibiting Defendants

from: (1) “issuing any further ‘instructions’ unless they are to implement other spaeific
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conditions of release imposed by the sentencing court;” and (2) “enford[thg] Halloween
letter or any substantially similar restrictions against the plaintifhgrogher person under their
supervision, [or against persons not under their supervision], absent prior judicial atitroriza
or such person’s consent[.]” Zielinski also seeks: an order removing Deffoeester position
as a probation officer (Complt &7 GE, H), as well as a declaration that (1) the Officers
violated his constitutional rights; (2) probation officers may only “issue ingingthat
implement, and that are consistent with, other more specific conditions of supeelesese;”
and (3) “violation of the constitutionally-protected rights of a person under theivgipe is
sufficient cause to remove a probation officer from their position . . . ‘for caude&t (1 A, B,
G)

Defendants move to dismiss Plaintiff's claims for ¢gjolie relief on the grounds that
subject matter jurisdiction and standiexg lacking

To the extent that Zielinski seeks injunctive and declaratory relief agaireshdefts in
their individual capacities, his claims must fail, as the true party in interest is the States
government, rather than the officers themselv€$. Connecticut v. Cahilk17 F.3d 93, 106 (2d
Cir. 2000) (“In determining who is the real party in interest, the ‘genelellis that relief
sought nominally against an officigrin fact against the sovereign if ‘the effect of the judgment
would be to restrain the Government from acting, or to compel it to act.” (queénghurst
State School & Hosp. v. Haldermat65 U.S. 89, 101 n.11 (198&jtations omitted) Put
anothe way, any suit against the officers for injunctive relief must be one agaemstiththeir
official, rather than individual, capacities.

Individuals’ right to seek injunctive and declaratory relief against stdederal officers

in their official capacities for alleged constitutional violations is well establisBed Larsen v.
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Domestic & Foreign Commerce Coy@37 U.S. 682, 704 (1949) (“Under our constitutional
system, certain rights are protected against governmental action and, igbtlamnfringed
by the actions of officers of the Government, it is proper that the courts have thetpgrant
relief against those actions.§ee also Ex Parte Young09 U.S. 123, 159 (1908Even where
equitable relief is properly sought, however, apiff must nevertheless comply with Article
lII's standing requirementsk-ort Worth Employees’ Retirement Fund v. J.P. Morgan Chase &
Co, 862 F. Supp. 2d 322, 330 (S.D.N.Y. 2012) (“In order to bring a suit in federal court, a
plaintiff must demonstratdat he or she possesses standing to bring that suicgordingly,
“the irreducible constitutional minimum of standing contains three elements):Jthie plaintiff
must have suffered an ‘injury in faetan invasion of a legally protected interest”; (2) “there
must be a causal connection between the injury and the conduct complained of,” méaning “t
injury has to be fairly . . . trace[able] to the challenged action of the defieraaha not . . . th[e]
result [of] the independent action of some third party not before the court”; and (3)utlye inj
must be likely “redressed by a favorable decisionujan v. Defenders of Wildlif&04 U.S. 555,
560-61 (1992) (internal quotations and citations omitted) (alterations in original).

The injury in fact must reflect a “concrete and particularized” harm, which iséiaot
imminent,” rather than “conjectural or hypotheticald. at 560, 565 A “particularized” injury
is one that “affect[s] the plaintiff in personal and individual way.Id. at 560 n.1. Additionally,
the redressability of the challenged action through a favorable court decisishbenlikely,’
as opposed to merely ‘speculativeld. at 561 (quotingsimon v. Eastern Ky. Welfare Rights
Organization 426 U.S. 26, 38, 43 (1976)). These requirements derive “from the constitutional
provision of jurisdiction to federal courts to hear ‘cases’ or ‘controversiésit Worth 862 F.

Supp. 2d at 331 (quoting U.S. Const. Art. lll, 8&)cordAllen v. Wright 468 U.S. 737, 750-51
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(1984). While a party may seek injunctive relief and still satisfy Article $tianding
requirements, notably, “[p]ast exposure to illegal conduct does not in itself shoveatmase
or controversy regarding injutige relief, however, if unaccompanied by any continuing, present
adverse effects.’'O’Shea v. Littleton414 U.S. 488, 495-96 (1974). Admittedly, “past wrongs
are evidence bearing on whether there is a real and immediate threat of repeatédithjaty
496. But the “perceived threat” from which a plaintiff seeks injunctive or dectginaglief must
be “sufficiently real and immediate to show an existing controversly.’Put another way, in
order to show more than abstract injury, a “plaintiff must show that he ‘*hassastaiis
immediately in danger of sustaining some direct injury’ as the result of thergedlefficial.”
City of Los Angeles v. Lyor#61 U.S. 95, 102 (1988itations omitted)

Here, gven that his term of supervised release ended in January 2013, and he now has no
official contact with the USP@Rlaintiff’'s desired injunctive relief reflects “onlyfaar of [future
probation restrictions], which is plainly insufficient to establisinditag.” Amnesty Int'l. USA v.
Clapper, 667 F.3d 163, 179 (2d Cir. 201B4ggi, J, dissenting from denial of rehearing)
(citations omitted) The Supreme Court, together with courts in thisud, have repeatedly
underscored that in the context of imgtive relief: “It is thereality of the threat of repeated
injury that is relevant to the standing inquiry, not the plaintiff's subjective hppsgons.”

Lyons 461 U.S. at 107 n.&ccord Shain v. Ellisqr356 F.3d 211, 216 (2d Cir. 2004) (“Under
Lyons to establish a sufficient likelihood of a future unconstitutional strip search, Shald w
have to show that he is arrested in Nassau County drttle arrest is for a misdemeanor &nd
he is not released on bail aifidhe is remanded to NCCC atfidhere is no particularized
reasonable suspicion that he is concealing contraband, he will again be sthipde&wach an

accumulation of inferences is simply too speculative and conjectural to supptliGafedor
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prospective injunctive relief.(citation omitted). Accordingly, “a plaintiff must demonstrate a
‘certainly impending’ future injury.”"Marcavage v. City of New YQqr&89 F.3d 98, 103 (2d Cir.
2012) (quotingNVhitmore v. Arkansag95 U.S. 149, 158 (1990)). It is axiomatic that “[i]n
estallishing a certainly impending future injury, a plaintiff cannot rely solely onipastes;
rather, the plaintiff must establish how he or she will be injured prospectivelhainithe injury
would be prevented by the equitable relief soughd.”(citations omitted).

Here, Zielinski alleges that Defendants, in the future, will restrict his bzeet
associational activities by preventing him again from decorating his family horedloween
fashion. GeePlaintiff’'s Memorandum of Law in Opposition, Dkt. No. 24 (“Pl.’s Opp.”), at 22
(“[Defendants’] arguments ignore the fact that [Defendants] are goinddrcerihe same letter
again, and that even with the modified condition, most of the letter would have been
unconstitutional.”).) This contention, however, ignores the realities of the clainuey itje
likelihood of future harm, and Zielinski's current condition. For example, at the moificat
hearing before Judge McAvoy, the conditions of Zielinski’'s supervised releasenedified to
refled the substancef the content of the Halloween Directive. As noted, Judge McAvoy
modified Zielinski's conditions tanter alia: (1) prohibit direct or indirect contact with minors,
excepting Zielinski’'s own child; (2) mandate avoidance of any area wiaggs are likely to
congregate; and (3) require sex offender registration. (Blain Decl., at Ex.n@d.yie&pite
Zielinski’'s appeal of the validity of these conditions (Compl. at § 15 n.1), the Secaudt,Cir
upon review, held that Zielinski’'s sex offense justified the imposition of sex offendditions
of supervised releas&ee Zielinski2013 WL 536095, at *3. Accordingly, Zielinski cannot
obtain redress by a declaration from this Court that the USPO exceeded its, pyvigra

removal of DeFreest.
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Alternatively, according to Zielinski, Judge McAvoy's conditions are it facafield of
those outlined in the HalloweenrBctive, as the latter included further restrictions on
decorations and candy, in addition to the standard language concerning contachansh m
Even assuming that the Directive was (1) unconstitutional and (2) broader than Judgs/sic
imposed conditions, in tHeyonssense, Zielinski has failed to convincingly aver that thera is “
sufficient likelihood that he will again be wronged in a similar way.” Lyons 461 U.S. at
111. Zielinski simply claims that Defendants will again attempt to prevent him fronrataheb
Halloween. This argument is akin to one that Lyons would be subject to an unconstitutional
chokehdd again at some unspecified time in the futurdere, Zielinski pledges that he plans to
decorate his home for Halloween, and states that he will again be restoatediding so when
Defendants inevitably issue another Halloweame®ive; this futuranjury is too speculative to
pass muster undéyons especially in light of the fact that the driving impetus behind the
Directive—namely, the prevention of Zielinski’s contact with minors—has now been
implemented by a separate proceeding: the modifrcéisaring before Judge McAvoy. Again,
it is well established thédfp]ast exposure to illegal conduct does not in itself show a present case
or controversy regarding injunctive relief . . . if unaccompanied by any continuisgnpre
adverse effects.’'O’Shea 414 U.S. at 495-96. Here, there are no present, adverse effects
associated with the HalloweenrExctive, as presumably, Zielinski would not wish to decorate his
home for Halloween iearly September See Deshawn E. by Charlotte E. v. Sdf%6 F.3d 340,
344 (2d Cir. 1998) (“A plaintiff seeking injunctive or declaratory relief cannotoelpast injury
to satisfy the injury requirement but must show a likelihood that he or she will bedimutes
future.”). Additionally, the aspects of theifective pertaining to contact with minongere

covered in full by Judge McAvoy's findings during the February modificati@nihg, meaning

34



that any present restriction on Zielinski's current life derives from the matiifichearing,
rather than the HalloeenDirective. In sum, Zielinski’s claims for equitable relief are associated
with a past harm, and fail to reflect any “real and immediate” threat of infbingin 356 F.3d at
215 (quotations and citationsnitted).
V. Conclusion

For the foregoing reass, Defendants’ motion to dismiss is GRANTED in part and
DENIED in part. Plaintiff's First and Sixth Amendment claims are DISMISSED, as are his
claims for declaratory and injunctive relief. However, with respect toti#fa Fourth and Fifth
AmendmenBivensclaims, Defendants’ motion is DENIED.

The Clerk of Court is directed to close the motion at docket entry number 27.

SO ORDERED.

Dated:New York, New York
Septembed 0, 2013

y

J.PAUL OETKEN B
Jnited States District Judge
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