City of Austin Police Retirement System v. Kinross Gold Corporation et al Doc. 58

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CITY OF AUSTIN POLICE RETIREMENT SYSTEM
Individually and on Behalf of All Others Similarly :
Situated : 12 Civ. 1203PAE)

Plaintiff, : OPINION & ORDER

_V_
KINROSS GOLD CORPORATION, TYRV. BURT,
PAUL H. BARRY, GLEN MASTERMAN, and
KENNETH G. THOMAS

Defendants.

PAUL A. ENGELMAYER, District Judge:

In this putative class actioreddplaintiff City of Austin Police Retirement System
(“Austin”) claims that defendantsinross Gold Corporatiofi Kinross” or the “Company”) and
four individualKinross officersviolated88 10(b) and 20(a) dhe Securities Exchange Act of
1934 (the “Exchange Act”), 15 U.S.C. 88 78j(b)t(a® and the United States Sdtes and
Exchange Commissiostorresponding rule, 17 C.F.R. § 240.10pule 106-5"). Austin
alleges thaKinrossandits officersmade materially false and misleading stateséminvestors
to the effecthat(1) Kinross had done extensive due diligence before acquiring, in R@t0,
Back Mining, Inc. (“Red Back”), a compamyining goldin Africa; and (2)the rapid schedule
that Kinross set, after that acquisition, for depahg the Tasiagiold mine in Mauritania, which
had beera principal asset of Red Back, was achievable

Presently pending are (1) defendami®tion to dismisfustin’s Amended Complaint
for failure to state a claim, pursuant to Federal Rule of Civil Procedure 12(b)(6); and {iR)sAus

motionto strike certain exhibitehich defendantsubmittedn support of that motionFor the
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reasonghat follow, the Court grants Austin’s motion to strike, and grants in part and denies in
part defendantghotion to dismiss
1. Background®

A. Facts

1. Parties

Kinross is a public company whose shares trade on the New York Stock Exchange
(“NYSE”"). Itis engagedh, among other activitiesnining, exploring, and acquimgngold
bearing propertieslts gold production and exploration activitiaseprimarily in Canada, the
United States, the Russian Federation, Brazil, Ecuador, Chile, Ghana, and iNeuAta.
Compl. T 37.

Red Back is a mining companyn May 2010, Kinross purchased a 9.4% stake in Red
Back for $583 million.Id. 1 39. In Augus2010, Kinrossannounced its intention exquire Red

Back In September 2010, Kinross’s shareholders approved that acquisition.

! Forthe purpose of resolving the motion to dismiss, the Court assumes all facts pled in the
plaintiffs Amended Complaint (“Am. Compl.”) (Dkt. 41) to be true, drawing all ceable
inferences in favor of the plaintiffSee Koch v. Christie’s Int'l PL&99 F.3d 141, 145 (2d Cir.
2012). The Court also considers documents incorporated into the complaint by reference and
documents publicly filed with the SEGeeATSI Commc’ns, Inc. v. Shaar Fund, [.#4D3 F.3d

87, 98 (2d Cir. 2007). For the limited purpose of resolving the motion to strike, the Court
considers the exhibits in dispute, and the declarations and exhibits submitted in oanmigieti

that dispute.

The following abbreviations are used herein for the parties’ memoranaa:o{1) Defendants’
Motion to Dismiss the Amended Consolidated Class Action Complaint Pursuant td@R)les
and 12(b)(6) (“Kinross Br.”) (Dkt. 39); (2) Lead Plaintiff's Opposition to Defendavitgion to
Dismiss (“Pl. Br.”) (Dkt. 46); (3) Reply in Support of Defendants’tMo to Dismiss (“Kinross
Reply Br.”) (Dkt. 52); (4) Lead Plaintiff’'s Motion to Strike Certain ExitsbSubmitted by
Defendants in Connection With Their Motion to Dismiss Plaintiffs’ Amended Cant“PI.
Strike Br.”) (Dkt. 48); (5) Defendants’ Oppositido Lead Plaintiff’'s Motion to Strike (“Kinross
Strike Br.”) (Dkt. 49); and (6) Reply in Support of Lead Plaintiff's Motion to Stril. (Strike
Reply Br.”) (Dkt. 50).



Austin is a singlemployer, defined benefpublic employee retirement systertt
alleges that ipurchased common stock of KinrdsstweenrAugust 3, 2010andJanuary 17,
2012 inclusive (théClass Period”); that Kinross’s stock price had been artificially inflated
during that period as a resoltmateria) uncorrected misstatements; and that Austas
damaged as a resuldustin brings this suit individually and on behalf of all other persons and
entities wich purchased Kinross common stock on the NYSE during the Class Period and
retained such shares until after the Class Period eénded.

The four officers whom Austin has sued (“the Individual Defendaat€}ye W.Burt,
who, beginning in March 2005, w&snross’spresident and chief executive officed. { 26;
Paul H.Barry, who, beginning March 31, 2011, becakieross’spresident anghief financial
officer, id. § 27;GlenMasterman, whavasKinross’s £nior \ice president of explorationd.
1 28 andKenneth GThomas whowas Kinross’s snior vice president of pjects,id. I 29. For
purposes of this Opinion and Order, the Court refers to the defendants collectiv€iyrass.”

2. Timeline of Kinross’s Acquisition of Red Back and Tasiast

On May 4, 2010, Kinross issued a news release announcing that its board had agreed to
purchase 8.4% stake in Red Back, for $583 milliotd. § 39. In the news release, Kinross
CEO Burt described the Red Back investment as “giv[ing]sisa¢éegic stake in a fagtowing
producer wih great exploration potential . . . and assets in one of the 'svartmbst prolific gold
regions.” Id. One of Red Back’s two primary projects was the Tasiast mine in Maurithaia

other was the Chirano mine in Ghand. The following day, on an earnings call, Burt stated

% The initial complaint in this case was filed February 16, 2012, by a differeativaiead
plaintiff, Bo Young Cha. Dkt. 1. In an Opinion and Order issued May 31, 2012, the Court
selected Austiras the lead plaintiff. Dkt. 33. In Order issued March 21, 2013, the Court re-
captionedhis case to reflect Austin as the Igaaintiff. Dkt. 57.
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that Kinross had “done our homework here\West Africa has been on our radar screen for a
couple of years. We’ve got months of technical due diligence and site visiit§]."40.

On August 2, 2010, Kinross issued a press release announcing that its board had
unanimously agreed to acquire, for $7.1 billion, all outstanding shares of Red Back common
stockthat Kinross did not already owid. § 42 Under the merger agreement, Red Back
shareholders were to receive, for each Red Back common share, 1.778 Kinross comraon share
and 0.110 common share purchase warrants, requiring the issuance of 425 million common
shares and 26 million common share purchase warraht$§.43.

The following day, the start of the Class PerBdst publicly stated that the dilution of
Kinross’s common shares was justified based on the “very large amount of work”slvaws
done, including on the Tasiast mingl. Kinross touted the Red Back acquisition as presenting a
“transformational opportunity” for Kinross to become a “gold growth powerhouseshgiv
among other things, “the significant upside in reserves that we believe @&xi&td Back, and
Kinross’s ability to accelerate that potentiald. The same day, Burt told analysts that
Kinross’s goal was to “fast track” work at the Tasiast mine and that im@thto “embark on an
accelerated exploration and development program” at Tasthdt.56.

On August 5, 2010, in a quarterly earnings conference call, Burt told Kinross investors
that the Red Back acquisition had been “based on the extensive duecdiligehtechnical work
that we have completed over the last six months,” including “intensive engigeechnical,
geologic, metallurgic, and hydrological workld. § 45. He added that “we have done far more
homework than one would typically see in a significant acquisititsh.”Kinross held outite

Tasiastmineasthe “centerpiece of the Red Back acquisitiold. 46 In a presentation on



August 16, 2010, Kinross stated that it possessed the requisite “experience andl fati@mgth
to optimze Red Back’s assets and tasick development plans . at Tasiast.”ld. | 56.
On August 9, 2010, Kinross announced that a shareholder meeting and vote on the Red
Back acquisitiorwould be held September 15, 201@. 1 59. Several weeks later, Kioss
learned that a large proxy advisory firm, Institutional Shareholder $srfi&S’), would issue
a negative recommendation to Kinross shareholders regarding the midrgén September 1,
2010, Kinross issued a news release entitled “Kinross provides additional informatied on R
Back transaction.”ld. The news release, which Austin claims was intended to dissuade
shareholders frorheeding ISS andoting against the mergarpdated investors about Kinross’s
development plans for Tasiast. It set out what Austin terms “aggressivéomgie$or the
anticipated completion [by Kinross] of the expansion program [at Tasiast] basedroess
purportedly extensive due diligencdd. { 6Q Specifically, Kinross projected that it would
complete a saping study for the mine by December 2010, a feasibility study by July 2011, and
the expansion project in its entirety within 36 months, in the fourth quarter of Afl13.
Notwithstandng Kinross’s September 1, 2010 update, the following &fyissueda
negative recommendation as to the merger. ISS stated that although it wde pueststthere is
significantly more gold in the ground than is reflected in current resewanalyst estimates,”
the transaction was too costly for Kinross shareholders to “tak[e] on the riskt dfet.” Id.
1 62. In a news release issued on September 3, 2010, Kinross rejected ISS’s atadilygithat
ISS lackedelevanttechnicalunderstanding and knowledge. Kinrosgerated its view that the
Tasiast mine haohmense potentiallt cited“six months of exhaustive due diligence by its
geologists, technical teams, and management, supported by independent opinionstefirespe

outside consultants.id.  63.



On September 7, 2010, Red Back announced a 42% secndts estimate of asiasts
goldresourcs. Id. 164. Burt, speakindor Kinross, stated that Red Back’s new estimate
“confirms Kinross’s view of Tasiast’s tremendous potential based on our six nodnthensive
due diligence.”ld. ISS’s proxy aalyst, in response, stated that ISS adhered to its
recommendatiothat shareholders oppose the merger. The ISS astdystthat Kinross had
not given“detailed suppoftto enable shareholders to understédadlaims as to “how great the
potential is” of the Tasiast mined. { 65.

On September 15, 2010, Kinross held a spatiateholder meetindd. § 66. Despite
ISS’snegative recommendation, 66.4% of Kinross shareholders approved the acquisition.
On September 17, 201het transaction waompleted. Id.

3. Timeline of PostAcquisition Events Relating to theTasiastMine

In or around October 2010 drillingbeganat Tasiastand, by November 2010,
approximately 28 rigsveredrilling at the mineandsending back sample#d. {1 48, 88.In
December 2010, Kinross completed its scoping study of the mikegping withthe schedulé
had set Id. 1 83.

On February 16, 201Kinross issued a press releasgting out ascheduldor
development othe Tasiast mineld. § 109. Kinross pfiected that the feasibility study would
be complete by mi@011, that construction would commence in mid-2012, andrthranhg
operations would begin in early 201Kl. { 77. Each of those deadlines was consistent with the
timetable announced in August 2010, savettietarlier timetable had projected that the
expansion project would be complete by the fourth quarter of 201 §.60.

On August 10, 2011, Kinross announced its first major delay to the Tasiast schddule.

1 79. Kinross now anticipad that the feasibility study, earlier projected to be complete by mid



2011, would be completed by the end of the first quarter of 2R3 79. However, Kinross
assured investors that neither thime’sconstruction noits operational stages would be
delayed.Id. 1 80. On November 2, 2011, in both a press release and a call with analysts,
Kinross reiterated that the schedule for the mine’s construction and operatiameckmeact.

Id. 1191127, 129.

Five months later, on Monday, January 16, 2012, the day before the end of the Class
Period, Kinross issued a press release reporting preliminary 2011 aeslitsforecast for
2012.1d. 1 91 Thepress release disclosddr the first timethat Kinross would need an
additional six to nine months tmmplete the Tasiagkevelopment projectld. More broadly,
Kinross statedhatit would reassesshe overall mining plan for Tasiastndthat it intended to
“explore project development alternatives to those included in the originakTssogping study,
with the objective of improving project economics and reducing overall projeaitexecisk.”
Id. § 92. Kinross further announced thakduld take a material necash charge to goodwill in
the amount of approximately $2.9 milliofd.

Following this announcement, Kinross'’s stqukce droppedapproximatelyl9 percent,
from $12.65 per share the previous trading day (Friday, January 13, 20%20.27 when the
market reopenedn January 17, 2012d. § 93

B. Procedural History

1. The Amended Compaint

Less than a month later, on February 16, 20i&initial Complaintin this case was
filed, by thenputative lead plaintifBo Young Cha. Dkt. 1. On May 31, 2012, in an Opinion
and Order issuefbllowing briefing as to the most suitabéad plaiiff, the Court appointed

Austin to serve in that role. Dkt. 33.



On July 23, 2012Austinfiled its Amended Complaint, alleging violations of sections
10(b) and 20(a) of the Exchange Act and of Rule 10b-5. Dkt. 41. The Amended Complaint
claims that Kinross made materially false and misleading statetoantisestorghat artificially
inflated the price of Kinross stock during the Class Peridtese alleged misstatements concern
(1) the quality and extent of Kinross’s due diligence with respect toabiast mine; and (2he
scheduldahat Kinross set, following the completion of the acquisition of Red Back,
development ofhat mine.

2. Kinross’s Motion to Dismiss

On September 7, 2012, Kinross movedlismissthe Amended Complaint. Dkt. 38—40.
Kinross argues that Austirasfailed adequatg to plead(1) factsgiving rise toa strong
inference that defendants acted with scienter in their statements abouighrediand the
mining schedule; an@®) thatKinross made actionable misstatemems very most, Kinross
arguesthefacts pled support only findingthat defendants wereegligent in not knowing that
their expectatiosas to theschedule for the future developmentlod Tasiast mine wouldot be
met. Kinross argues that materials coghie on a motion to dismiss support a competing, non-
fraudulentinference as to why the company failed to meet that schedule: that unexpected
industry-wide increases in capital and operating costs caused Kinross ttheali@yelopment
of Tasiast Kinross Br. 2-3. Kinross further argues that ggatementsisto both the quality of
its due diligencend as to th&asiastschedulavere inactionable statements of puffery or
opinion that it did not know were false when made and were not made reckleasliy, F
Kinross argues, its statements as toltasiastschedule were natctionable because they were

protected forwardooking statementslid. at 4.



On October 17, 201Austin opposed defendants’ motion to dismiss. Dkt. @&

November 16, 2012, defendants filed their reply. Dkt. 52.
3. Austin’s Motion to Strike

On the same day it filed its opposition, Austin moved to strike 18 of tlesldbits that
Kinross hacsubmittedn support of its motion to dismiss. Dkt. 47—4Bhosel8 exhibits (“he
Disputed Exhibits”) consist of analyst commentary about Kinross (Exhibits 13 and 1d—18)
analyst or journaligc reports relating, or commenting upon, announcements by other gold-
mining companies as to contemporaneous probldimstiag their development pyects
(Exhibits 20-27 and 29-34). Kinross had cited those exhibits in support of its argumént that
had not acted with recklassssor fraudulent intent in failing to announce the delay of the
development schedule for Tasiastil January 2012, but itesad had merely fallen prey to
unanticipated industry-wide cost increases that had dogged its competitors aro@amaethiens.
Austin argues that thesglabits may not be considered on a motion to disrhessausél)
Kinross, in using them as a basis its argument that there is no fair inference of scienter, has
improperly soughto use them for the truth of the matters assednd (2) they are ndairly
referenced byhe Amended Complaint.

On November 2, 2012, Kinrofited anopposgtion to Austin’s motion to strike. Dkt. 49.
On November 12, 2012, Austin filed its reply. Dkt. 50.

On November 30, 2012, the Court haldumenion both motions.
. Austin’s Motion to Strike

Becausaletermining the universe of properly considered mataesaecssary
predicate taonsidering Kinross’sotion to dismiss, the Court turfisst to Austin’s motion to

strikethe 18 Disputed Exhibits.



A. Applicable Legal Standards

In evaluating a motion to dismiss in a securities actloa Court mayake judicial notice
of certain limited mattersTellabs, Inc. v. Makor Issues & Rights, L&51 U.S. 308, 322
(2007); Fed. R. Evid. 201. The Courayalsoconsider “any written instrument attached to the
complaint, statements or documents incorporated into the comipjaieterence, legally
required public disclosure documents filed with the SEC, and documents possessed by or known
to the plaintiff and upon which it relied in bringing the suiATS| 493 F.3d at 98 (citation
omitted). Outside of these categoriesisi generally not appropriate farcourt, on a motion to
dismiss,to consider information or documemstrinsic to the emplaint.

B. Discussion

Austinargues that it is improper to considlee Disputed Exhibits for the truth of the
matter asserted thereire., that other companies within the mining industry experienced cost
increases in or around 2011, which resulted in delays ofrtheing projects.Pl. Strike Br. 3-5.
Austinalsoargues that the Disputed Exhibits are not “integral to, relied upon, attached to, or
referenced in the Complaint,” anelxceptfor two exhibits (Exhibits 24 and 3&hat are public
filings with the SEC by Kinross competitors, are not the types of public records that may be
judicially noticed. Id. at2, 5-6. Austirargues that to consider the Disputed Exhibits would
convert the motion to dismiss into one for summary judgment, and necessitate opssokgrgti
on the points at issue.

Kinross counters with two arguments. First, it argtlesCourt is permittedo “take
judicial notice thatndustrywide increase ilgosts caused numerous mining companies to delay
large development projectst argues that this fact supports@npeting, and benigmference

to Austin’sscienterthesis that Kinrosacted deliberately or recklégsn failing to announce
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until January 2012 that the Tasiast development schedule would be delayed. Kinked3rStri
4, 10 (ating Tellabs 551 U.Sat323-24). Second, Kinrossgaies, the Disputed Exhibits may
be considered for the truth dfe matters asserted thereld. at 10-11.
1. Judicial Notice of the Facts in the Disputed Exhibits

Under Federal Rule of Evidence 201(ljf], he court may judicially notice a fact that is
not subject to reasonable dispute becaug#)its generally knownvithin the trial court’s
territorial jurisdiction; or(2) can be accurately and readily determined from sources whose
accuracy cannot reasonably be question&dgEffie Film, LLCv. PomeranceNo. 11 Civ.
7087 (JPO), 2012 WL 6584485, at *21-22 (S.D.N.Y. Dec. 18, 2012) (surveying the types of fact
of which courts have taken judicial noticé)nderRule 201(b), courts have taken notice of
widely-known and typically marketside events.Seeln re UBS AG Sec. LitigNo. 07 Civ.
11225 RJY, 2012 WL 4471265, at *21 (S.D.N.Y. Sept. 28, 2012) (finding that “any alleged
failure to disclose was more likely attributable to the financial turmoil occurri@g@@@ than to
fraud or recklessnessn re HomeBanc Corp. Sec. Litjgi06 F. Supp. 2d 1336, 1341 n.1 (N.D.
Ga. 2010) tfaking“judicial notice of the existence of the financial crisis,” baibtthat the crisis
causedhe decline in HomeBanc'’s stock price” (emphasis addedjE 2007 Novastar Fin.,
Inc., Sec. Litig.No. 07-0139€V-W-0ODS, 2008 WL 2354367, at *1 (W.D. Mo. June 4, 2008)
(“reversals in [the mortgage] industry are amenable to judicial Notad€d, 579 F.3d 878 (8th
Cir. 2009) In re Merrill Lynch & Co., Inc. Research Reports Sec. Li2g9 F. Supp. 2d 416,
421 (S.D.N.Y. 2003)taking“judicial notice of the existence of the internet bubble and its
subsequent crash’Kramer v. Time Warner, IncNo. 89 Civ. 8234 (LBS), 1990 WL 166664,
*6 n.5 (S.D.N.Y. Oct. 24, 1990judicially noticing“widely-publicized collapse of the junk bond

market?, aff'd, 937 F.2d 767 (2d Cir. 1991).
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The facs defendants ask the Court to judicially notideatthere werandustrywide
increase in costim the mining industry, and that these cost increases caused numerous mining
companies to delay large development projects in or around 28%E&bfa different character
The fact of cost increases affecting a particiddustry, goldmining, at a particular point in
time, is not a wellpublicizedfact of which an average investor would be aw&gsee In re
Merrill Lynch, 289 F. Supp. 2dt421 n.6 (collecting other examples, including the stock market
crashes of 1929 and 1987). It is adactfairly termed‘generally known” within this Court’s
jurisdiction. Fed. R. Evid. 201(b).

In any event, even if it we appropriate to take judicial notice of the fact of rising gold
mining costs during 2011, the Court assuredly could not take notice of the fact (if indged t
thatsuch costsvere whattausedthercompaniesn this sectoto delay largemining projects.

A case on which Kinross relies makidis very point.See2007 Novastar Fin. Sec. Litigz008
WL 2354367, at *1 (fJ]ust as the Court could take judicial notice of the fact that the country
suffered from the Great Depression in the 1930s, the Court cannot use that factaoyitifieg

in particular about a business operating at the time. In short, while the Cowkegmdicial
notice of the fact that the Company’s industry suffered reversals, the Court takenjpitdicial
notice of the impaadf those industrywide reversals on the Company.’Not onlyis that causal
link not a fact generally known within the Court’s jurisdiction, buthsir nature, the causes of
a change in development plans may be multiple and/or disputed. Acaubeiconnection that
defendants posit is plausibly subject to disputas, therefore not appropriate for judicial notice

under Rule 201(b).
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2. Consideration of the Disputed Exhibitsfor the Truth of the Matters
Asserted

Alternatively, Kinross argues that the Disputed Exhibits may be considered by the Court
asestablising the truth of tle matters asserted thergie., that goldmining coss increaseth
or around 2011, antthat these cost increasemused various companies to delay guoiding
projects Kinross Strike Br. 10-11The law is to the contraryOn a motion to dismiss a
complaint alleging securities fraud, the Court nradeed consider documents filed with the
SEC but “only to determinavhatthe documents stated,” antbt to prove the truth of their
contents” Roth v. Jenning489 F.3d 499, 509 (2d Cir. 2007) (quotlgamer, 937 F.2dat
774). Thuswhere a court takes judicial notice of a public record that is integral to a fraud
complaint, “it does so in order ‘to determiwbatstatenents [they] contained'—buagain not
for the truth of the matters assertédld. (quotingKramer, 937 F.2d at 774)Accord1-4
Weinstein’s Evidence Manugl4.02(courts may “take judicial notice of facts that various
newspapers, magazines, and books were published solely as an indication of informtagon i
public realm at the time, not whether the contents cfetasticles were, in fact, trucitations
omitted). Similarly, cours often consider newspaper articles for the “fact of their publication”
on a motion to dismiss, but not for the truth of the matters reportebh@a.Merrill Lynch 289
F. Supp. 2d at 425 n.15¢eln re UBS AG Sec. Litig2012 WL 4471265, at *32 n.28 (collecting
cases).

Kramer, on which Kinross relies, does nosiss its bid TheSecond Circuit has clarified
that in Kramer, the district courproperly tookjudicial notice ofthe“publicized condition of the
junk bond market during the relevant time period,” thiat fact‘was not relied on for its truth.”
Staehr v. Hartford Fin. Serv&rp., Inc, 547 F.3d 406, 425 (2d Cir. 2008). Because the truth of

these published reports was not a ground for the district court’s decision, the clisiritst
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consideration of them did “not run afoul of the rule that aidistourt must confine itself to the
four corners of the complaint when deciding a motion to dismiss under Rule 12(k¥6).”

Here, it is unavoidable that Kinross is relying on the Disputed Exhibits forutheaf
matters asserted in them. Confronted with Austin’s scienter theory thasKiadhered
(recklessly or worsdp the stated Tasiast schedule long after it kitetthat schedule was
unrealistic, Kinross articulates the competing inferencetkigatielay it announced in January
2012 was prompted by industwide cost increasdblatpresumablypecame apparent to Kinross
only shortly beforehandin arguing forthat inferencehowever, he fact that other companies
(e.g, Exs.20, 23-27, 29-340r analysts covering them.{, Exs. 21-22 claimed that they had
experiencd cost overruns and/or that those overruns had resulted in delays of mining jgojects
of no assistance to Kinross except if taken for the tr8imilarly, the fact thaKinross and/or
analystdollowing the companwttributel project delaygarlier in the Class Period.{j, Ex. 13)
or in January 2012(g, Ex. 13 Exs 16-18)to rising costs assist&nross only if those
statements are taken for their truth.

For these reasonhe Court grants Austin’s motion to strikesits 13, 16-18, 20-27,

and 29-34

3 This Court’s ruling on the motion to strike does not preclude Kinrossdrgming, in support

of its motion to dismiss for failure adequately to plead scienter, that unatgetip@st increases

are a more compelling explanation for its Jamyul6, 2012 announcement of the Tasiast delay
than Austin’s thesis that the Tasiast development schedule was unrebliatidalecklessly set

and maintained. The Amended Complaint at several points quotes Kinross'’s statenaemts, i
after the January6, 2012 press release, attributing the delay in the Tasiast project taadsiag

in the industry.See, e.g Am. Compl. 1 96, 131. Those statements, excerpted or referenced in
the Amended Complaint, are properly considered on a motion to dismiss. To be sure, the Court
may not treat Kinross’s stated explanation as necessariy-fustin’s thesis in this case is that
Kinross appreciated that the Tasiast schedule was unrealistic but nasethddbcly clung to it.

But it mayconsider, and has considered, Kinross’s benign alternative explanation of industry-
wide cost increases in determining whether the inference of scienter whitth dgserts is
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II. Austin’s Motion to Dismiss

A. Applicable Legal Standards

To survive a motion to dismiss undeule12(b)(6), a complaint must plead “enough
facts to state a claim to relief that is plausible on its faBefl Atl. Corp.v. Twombly550 U.S.
544, 570 (2007). A claim will only have “facial plausibility when the plaintiff pleadsitd
content that allows the court to draw the reasonable inference that the defendbl# ferl the
misconduct alleged.’Ashcroft v. Igbal556 U.S. 662, 663 (2009). A complaint is properly
dismissed, where, as a matter of law, “the allegations in a complaint, howsyerauld not
raise a claim of entitlement to reliefTwombly 550 U.S. at 558. Accordingly, a district court
must accept as true all wgdleaded factual allegations in the complaint, and draw all inferences
in the plaintiffs favor. ATSI Commas, Inc. v. Shaar Fund, Ltd493 F.3d 87, 98 (2d Cir. 2007)
(“ATSI). However, that tenet “is inapplicable to legal conclasid Igbal, 556 U.S. at 678.
Thus, a pleading thafffersonly “labels and conclusions” or “a formulaic recitation of the
elements of a cause of action will not d@ivombly 550 U.S. at 555.

“Securities fraud claims are subject to heightened pleadopgrements that the plaintiff
must meet to survive a motion to dismis&TS| 493 F.3d at 99%ee also Tellah$51 U.S.at
322 First, a complaint alleging securities fraud must meet the requirements cdlFuale of
Civil Procedure 9(b)See ECA& Local 134 IBEW Joint Pension Trust of Chi. v. JP Morgan
Chase Cq.553 F.3d 187, 196 (2d Cir. 2000ECA"). Rule 9(b) states that “[i]n alleging fraud
or mistake, a party must state with particularity the circumstances constitatiagoir mistake.”
Fed.R. Civ. P. 9(b). Specifically, Rule9(b) requires that a complaint “(1) specify the statements

that the plaintiff contends were fraudulent, (2) identify the speaker, (8)veltetre and when the

“cogent andht least as compellirigas Kinross’s. ATS| 493 F.3d at 99 (quotinBellabs 551
U.S. at 324).

15



statements were made, and (4) explain why the statements were frauddlE®F. 493 F.3d at
99 (citation omitted) “Allegations that are conclusory or unsupported by factual assertions are
insufficient.” Id.

A complaint alleging securities fraud magsocomply with the pleadingequirement®f
the Privaeé Securities Litigation Reform Act (the “PSLRA”), 15 U.S.C. § 7Hb). SeelLewy v.
Skypeople Fruit Juice, IndNo. 11 Civ. 2700 (PKC), 2012 WL 3957916, at *7 (S.D.N.Y. Sept.
10, 2012) (“Courts must dismiss pleadings that fail to adhere to the requirements of the
PSLRA.”). In particular, where a plaintiff claims depend upon allegations that the defendant
has made an untrue statement of material fact or that the defendant omitted a raeterial f
necessary in order to make the statements not misledldenglaintiff “shall specify each
statement alleged to have been misleading, the reason or reasons why thetsgatemen
misleading, and, if an allegation regarding the statement or omission is maderoratidn and
belief, the complaint shall state with particularity all facts on which that beliefrrseth” 15
U.S.C. 8§ 78u—4(b)(1). Thus, in order to plead a claim of securities fraud, plaintiffs “must do
more than say that the statementswere false and misleading; they must demonstrate with
specficity why and how that is so.Rombach v. Chan@55 F.3d 164, 174 (2d Cir. 2004ge
alsoln re Austl. & N.Z. Banking Grp. Ltd. Sec. Litijlo. 08 Civ.11278 (DLC), 2009 WL
4823923, at *7 (S.D.N.Y. Dec. 14, 2009).

In addition a plaintiff pleading scienter in a securities fraud action “shall, with respect to
each act or omission alleged to violate this chapter, state with particulat&yfaag rise to a
strong inference that the defendant acted with the required state of riBtl’S.C. § 78u—

4(b)(2). “For an inference of scienter to be strofayreasonable persgmust] deem([it] cogent
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andat least as compellings any opposing inference one cbdiaw from the facts alleged.
ATSI| 493 F.3d at 99 (quotingellabs 551 U.S. at 324) (alteraticand emphasis original).

B. Austin’s Two Theories of § 10(b) Liability

Austin sues under 8 10(lof the Exchange A¢tvhich makes it unlawful to “use or
employ, in connection with theupchase or sale of any security. any manipulative or
deceptive dvice or contrivance in contravention of such rules and regulations as the
Commission may prescribe15 U.S.C. § 78j(b).The SECs implementing ruleRule 10b-5,
provides that it is unlawful “[tjo make any untrue statement of a material facbamitto state a
material fact necessary in order to make the statements made, in light of thestaretes under
which they were made, not misleading.” 17 C.F.R, § 240.10be5state a claim for securities
fraud under 80(b) and Rule 10kb, daintiffs must thereforeadequately pleathese six
elements“(1) a material misrepresentation or omission by the defendant; (2) sci@te
connection between the misrepresentation or omission and the purchase or sale fa(4gcur
reliance upon the misrementation or omission; (5) economic loss; and (6) loss causation.”
Stoneridge Inv. Partners, LLC v. Scientific—Atlaria2 U.S. 148, 157 (2008).

Here, Austin alleges that Kinross made two sets of materially false stasemnen
omissions during the class period. Am. Compl. TRBese concerrfl) the extent and quality of
the due diligence Kinross performed the Tasiast mine befoaequiring Red Baclknd setting
the schedule for developing Tasiadt,{1102—-108; and (2) Kinrossannouncedchedule fo

developing Tasiasid. 11109-111.
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1. Kinross’s Statements Aboutlts Due Diligence

Austin recounts numerous statements by Kinross and the Individual Defenelgantsing
theextent of due diligence that Kinross perforniiedore acquiring Red Back andtssg the
Tasiastschedule.

In August2010, before the Red Back acquisition, Kinrdsscribedts diligence as
“detailed” and “irdepth” and cited thadiligence ashe basis for its projections astte Tasiast
production schedule: “Our view, basedtbe extensive due diligence and technical work that
we have completed over the past six months, is that we can outperform those consensus
numbers. We plan to immediately embark on an accelerated exploration and development
program, to consider scaling Tasiast to a higher production’lekkl] 102;see also id 104
(citing to “intensive engineering, technical, geologic, metallutgasad hydrological work.”);
19103, 105.

Later, in September 2010, Kinross, in a news release, elaborateddoe idigence:

Kinross’ view of the significant potential of Red BaesKTasiast depos#and its

subsequent valuation for this transactieis founded on six months of exhaustive

due diligence by its geologists, technical teams, and management, supported by

independent opinions of respected outside consultantKinross due diligence

included multiple site visits, twinning of existing Red Back drill holes, extensive
metallurgical testing, and modeling of options for mining and processiings

work gave Kinross the confidence that Tasiast will be one of the \wwdddding

gold deposits, presenting a unique and compelling growth opportunity for Kinross

and Red Back shareholders.
Id.  107.

Austin allegegthat these statements were materially false and misleading because
“Kinross did not actually perform adequate due diligence on Tasiast becausdddt$eknew or

should have known that the company overlooked significant variables that could offset

performance and scheduling at the mine, including the hardrfi¢lse ore material present at the
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deposit.” Id. § 108. As evidence of the inadequacy of the diligence, Austin alleges that Kinross
drilled atonly one siteat Tasiast anthat it did not drill to a sufficient depth to constitute
adequate due diligence. Rather, Austin alleges, Kinross reached its jadgnethe character
of the gold orgoresent by extrapoliag from the results obwerdepth drilling, “which was
highly speculative and prone to inaccuracidsl” Austinfurtherargues that thiater setbacks
with regard to its development schedule confirm that the due diligence “was inadeadatid
not provide Defendants a true understanding of the ore at Tadist.”
2. Kinross’s Statements Aboutthe Tasiast DevelopmenSchedule

Austin also alleges that Kinross’s puldimtements with respecttioe schedule for
development of the Tasiast expansion prognare misleading

In SeptembeR010, before the Red Back acquisition, Kinross annouasethedule that
contemplated@mpleting the expansion program “within approximately 36 months, with a view
to commencing operations at a new mill in the fourth quarter of 2aQ#3Y 106. Kinross also
stated that it “expect[ed] to fastack engineering and project development work on the Tasiast
expangn, including tendering for an EPCM contractor, completion of a scoping study by
December 2010, and completion of a feasibility study by July 20i#i1.”

In February 2011,feer the acquisition, Kinross announced tthet project feasibility
study was sheduled for completion in “mid-2011,” and tlabnstructionfwas] expected to
start in mid2012, with operations expected to commence early in 20849 109. In a series
of statements in March, April, and May 2011, Kinross stood by these &seisl. 112
(March 2011: “The feasibility study . . . remains on schedule for completion in mid-2011. . ..
The expansion project remains on schedule to commence operation early in 2019 1):4

(April 2011: “A feasibility study is expected to be qoleted in mid2011, with start-up of the
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expansion project targeted for the first half of 2014d’)§1116-118 (May 2011: The
feasibility study for the expansion is approximately 62% complete, andnemischedule for
completion in mid2011. . . . The expansion project remains on schedule to commence operation
in early 2014.J.

Austin contends that these statements were materially false and misleadegeral
reasons.First, it alleges thatree former Kinross employeesvhom it denotes as “FE;’ “FE-
2,” and “FE3"—have stated that Kinross and the Individual Defenddmtew that schedule
was basically impossibleand ‘incredibly aggressive’ due tbe complexity ofthe project and
the hardnessf theore. Id. 111(a) (citingd. §Y48-55, 78, 84-90). Secontalleges, these
Defendants knew that their original schedule watsof line with industry norms for such
projects. Id.  111(b) (citingd. 11 76—77). Thirdf alleges, thelefendants knew or should have
known of thefacts €.g, the hardness of the rock in thasiastmine)thateventually led to
increased costs and an extended timeline, because they had access to the cAOGRANMNRE
databaseyhich provided this information in real timéd. §111(c) (citingid. § 54). Fourthit
alleges, Kinross’s purported due diligence should have led it and the Individual De$etada
appreciate the problems that ultimately caused the development schedule lch $lip11(d).
Fifth and finally, delays and increased cdket arose&luring the Class Period should have made
defendants aware of the potential for del&d..§ 111(e)see also id] 86 (alleging that
“between November 2010 and early 2011, FE-1 would regularly submit reports condeening t
engineering costs to Defendaritoimas”)

As noted, on August 10, 2011, Kinross adpdshe schedule for Tasiastt announced
that “work on the feasibility study will be extended until the end of the first quair2012; i.e.,

by about nine monthdd. § 121. In a serious of stateents,however, Kinrosand its officials

20



statedthat delaying théeasibility study would not affect the rest of the Tasiast schedihe
press release stated

The Company is extending its Tasiast feasibility study to analyze angamate

this new dil data into the project scope, while exploring infrastructure

development options to reduce project capital costs, which have been subject to

industrywide cost pressuresThe feasibility study extension is not expected to
impact the projets development schedule, which remains as previously
disclosed, with construction expected to commence-2Qi2 and production

startup targeted for early 2014.

Id. § 120. In the same vein, during a conference call with analysts and investors thadollow
day,August 11, 2011Burt stated:

In short, we believe there is significant potential to optimize the Tasiast fprojec

and enhance overall project economics in a number of afdas. means wee

extending the completion of the feasibility study to the first guast 2012. But
importantly-- and| want to emphasize this construction of the new mill will

commence as planned in the first half of 2012.

Id. § 122. On the same calllhomasstatedthat the schedule for construction and production
startup was stilon track. Id. Both Burt and Thomas added that although the development
schedule was an “aggressive timetable,” the Tasiast project was “not complesClori¢ally
challenging,” andothrepresented that the stat@detable could be metd. 123-124.

On November 2, 2011, in both a press release and a conference call, Eomosisted
again tothis revised schedule. limepress releasd, stated that “[k]ey project development
activities at Tasiast are proceeding on schedule. Work on thestxpamoject feasibility study
continues and is expected to be completed at the end of the first quarter of 2012. Production
startup is targeted for mi2l014.” 1d. § 127. And on the conference call with analysisd
investors to discuss the company’s earnings and operdioristatecthat “[t|herés no change

intended in the timingWe have-- we're saying first half of 2014We're on or ahead of

schedule currently, so we have no reason to change that, amedowetack today."1d. § 129.

21



Austin aguesthat these statements were materially false and misleading because they
“gave investorshe false impression that Defendants could still meet the aggressive sciinedul
they had established for the Tasiast expansion, which in fact Defendants kneat wassible.”
Id. 1 125. Austin further argues that these statements failed to didtieseateriahegative
information abouthe initial feasibility study Id. Specifically, Austin quotes FE-as saying that
the initial feasibility studyhad been shelved becaw§aross had found a “negative rate of
return” for the mine.ld. § 86. It also quotes FE-1, who was informed by the firm performing the
feasibility study that, because of the hardness of the ore, “it was goingaialile the amount of
money [and more time] to build the plant to process it [the ofd].{alterations in original).
Finally, Austin alleges that “by mi@011, FE-1 was constantly upgrading the design for Tasiast
because the project called for more and more electrical gower
As noted, on January 16, 2012, Kinross acknowledged that it would notheetated
Tasiast development schedule.apress releasieissued that dgyKinross stated:
In view of the industrywide escalation in project capital and operating costs, and
given the Company’s increased understanding of the Tasiast orebody and potential
for alternative mining and processing rates and sequences, Kinrogteb@&sl to
conduct a comprehensive capital and project optimization process with the aim of
improving capital efficiency, project sequencing, and investment returnBased
on these preliminary assessments, the Company believeapiraiximately six to
nine months of additional analysis and planning are requiredrder to determine
the optimum processing mix for the Tasiast deposit, and the timing for developing
those processing alternatives.. The Company has not finalized the Tasiast
feasibility study or mine planand drilling results processed to date continue to
demonstrate signifant exploration potential supporting a world class mine.
Id. 11131-133 (emphasis added). During a conference call on January 17,th@12ese of
the Class Peried-Burt and Barryconfirmed the delayed schedul&@hey announced that Kinross
“expect[ed] to recor@ material norcashaccounting charge primarily related to the goodwill
recorded for the Tsmst mire in connection with the 2010 Red Back acquisitioidl.”{[{ 134—

135.
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C. Discussion
1. Analysis of Austin’s Theories of Scienter

In moving to dismiss, Kinross argues that Austin has not adequately pled two required
elements of 8 10(b): (hat it madea material misrepresentation or omission; andh@ itdid
so with scienter Because the analysis of these asserted deficiencies differs as betwess'&in
statements regarding due diligence and those regarding the Tasiast dexnekytradule, the
Courtwill address thee areas separateljt the outset, however, the Court addresses an issue
common to both sets of statementise argumentavailable—and wnavailable—to Austin, on
the facts as pled, in defending its claim to have adequately pled scienter.

To plead the “strong inference that the defendant acted with the required state’of mi
required by the PSLRA, a plaintiff &8 10(b) and Rle 10b—5 action must demonstratgent
“to deceive, manipulate, or defraudTellabs 551 U.S. at 318citation omitted) To do so, a
plaintiff can show either “(1) that defendants had the motive and opportunity to caawmlit dér
(2) strong circumstantiavidence of conscious misbehavior or recklessnds€A 553 F.3d at
198.

To show motive and opportunity, Austin must allege that Kinross or the Individual
Defendants “benefitted in some concrete and personal way from the purported fdaud.
(quoting Novak v. Kasak®16 F.3d 300, 307-08 (2d Cir. 20R0jMotives that are common to
most corporate officers, such as the desire for the corporation to appear profiththle desire
to keep stock prices high to increase officer compensation, do rsitteten‘motive’ for
purposes of this inquiry.’ld.; see als&hields v. Citytrust Bancorp, In@5 F.3d 1124, 1130 (2d
Cir. 1994) (prolonging time in position of authority or desire for increased incentive

compensation inadequate motives).
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Here, Austinhas not come close to adequately allegivag defendants had a motive to
make fraudulent misstatementustin has not alleged thahy of thedefendants soldompany
stockin advance of Kinross’s alleged corrective discloswedpr that matter, thateydirectly
profited in any wayrom the alleged misstatements and omissfoSg@eRombach v. Chan@55
F.3d 164, 177 (2d Cir. 2004) (scienter insufficiently pled where “complaint identdigersonal
interest sufficient to establish motive”).

Austin insteadcontends that the Individual Defendants were motivagederallypy a
desire for increased compensation, Am. CofihlL58-160t0 assure that the compaokpseal
on the acquisition dRed Backjd. 11148-149, or to ensutbatan August 2011 debt offering
went aheadd. 1156-157.These motives are neither concrete nor personal to the defendants
Rather, the motives of increased compensation and to assure that the compaetedatap
announced initiatives are common to corporate officBeeSaltz v. First Frontier, L.R.485 F.
App’x 461, 464 (2d Cir. 2013ummary order) Nor is a “companys desire to maintain a high
bond or credit ratingin order to “maximize the marketability” @ debtofferinga sufficient
motive for fraud.San Leandro Emergency Med. Grp. Profit Sharing Plan v. Philip Morris Cos.,
Inc., 75 F.3d 801, 813-14 (2d Cir. 1996) re PXRE Gp., Ltd., Sec. Litig.600 F. Supp. 2d 510,
532 (S.D.N.Y. 2009) (“The alleged motivation of a corporation to raise money to prevent the
negative ramifications of a resultant drop of a credit rating or a stock pnas-Hesuch a drop

would allegedly threaten the ‘survival’ of a compang-far too generalized (and generalizable)

* Austin does allege that former Red Back CEO Richard Clark sold his shares mavidrdune

2011. Am. Compl. 1 172-173. But Clark is not a defendant here, and his sale of stock, without
more, is insufficient to allege motiv&ee San Leandro Emergency Med. Grp. Profit Sharing

Plan v. Philip Morris Cos., In¢.75 F.3d 801, 814 (2d Cir. 1996) (“In the context of this case, we
conclude that the sale of stock by one company executive does not give rise to efgrenge

of the company’s fraudulent intent; the fact that other defendants did not selhtres during

the relevant class period sufficiently undermines plaintiffs’ claim reggnmiotive.”); see also

Geiger v. Solomon-Page Grp., Lt833 F. Supp. 1180, 1190 (S.D.N.Y. 1996).
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to allege the proper ‘concrete and personal’ benedjtiired by the Second Circuit.gff'd sub
nom. Condra v. PXRE Grp. Lt®857 F. App’x 393 (2d Cir. 2009)Thefactspled therefore do
not provide a sufficient basis on which a finder of fact could find scientemotive and
opportunity, for eitheset ofalleged misstatement®ccordingly, the Court rejects Austin’s
allegations of scienter, to the extent premised on a theory of motive and opportunity.

Austin’s alternative argument for scienter is based on recklessnesdjcestly
culpable merdl state for securities fraud in this circuiBCA 553 F.3d at 198Recklessness is
defined as‘at the least, . . an extreme departure from the standards of ordinary care . . . to the
extent that the danger was either known to the defendant or so obvious that the defendant must
have been aware of it.'Td. (QuotingNovak 216 F.3d at 308)A plaintiff mayraise a strong
inference of scienter by showing strong circumstantial evidence of recdsssnonscious
misbehavior; although, where no motive to commit fraud has been shown, “the strength of the
circumstantial allegations must be correspondingly gréat&alnit, 264 F.3d at 142. To support
a finding of recklessness, a plaintiff may rely dlegations thatlefendarg “knew facts or had
access to information suggesting that their public statements were not accurdistent to
check informéon they had a duty to monitorECA 553 F.3d at 199 (quotirgovak 216 F.3d
at 311). Austin argues that both of those circumstances are present here, as toguitbscate
alleged misstatements.

Importantly, however, in arguing for scienter on recklessness grounds, glastis that
knowledge of all aspects of the Tasiast mine is propenyted to all Individual Defendants,
because that mingasa “core business operation” of Kinross. Am. Compl. 11 150-T158.
law, however, provides at best qualified support for that thefosgienter The core operations

doctrinewas recognized i€osmas v. Hasse&86 F.2d 8 (2d Cir. 1989%efore thepassage, in
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1995, of the PSLRA. The Second Circuit has yet to rule definitivelytetherthat doctrineis
viable under the PSLRAsee Frederick v. Mechel OA®@75 F. App’'x 353, 356 (2d Cir. 2012)
(summary order‘[W]e have not yet expressly addressduether, and in what form, the ‘core
operations’ doctrine survives as a viable theory of scientan®)caurts in this district are
divided in how to apply the doctringge In re Wachovia Equity Sec. Litig53 F. Supp. 2d 326,
352-53 (S.D.N.Y. 2011) (collecting cases). The Second Circuit, however, has suggested that i
approves of anodifiedapproach under which the core operations doctrine can “provide
supplemental support for allegations of scienter, even if [it] cannot establistescie
independeny.” New Orleans EmpsRet. Sys. v. Celestica, Ind55 F. App’x 10, 14 (2d Cir.
2011) (summary order). In the absencewkrguidance, the Court will followhis sensible
intermediateapproach Accordin re Wachovia753 F. Supp. 2d at 352-53r(‘the absence of
Circuit guidance, the Court considec®te operatins’ allegations to constitute supplementary
but not independently sufficient means to plead sciéhteind the Court must consider other
reasonablénferenceslongside glaintiff's inference of knowledge of core business operations
“[T]he fact that the Countnaymake such an inference does not mean that such an inference
necessarily would be the most compelling unidelabs” Dobina v. Weatherford IntLtd., No.
11 Civ. 1646 [AK ), 2012 WL 5458148, at *11 (S.D.N.Y. Nov. 7, 2012).

Guided by these overarching principles, the Court turns to analyze whether Austin has
stated a claim as to each of the two categories of alleged misstatements

2. Kinross’s Statementsas tolts Due Diligence

To the extent that Austin’s claim of fraud is based on Kinross’s statements touting its

“exhaustive” due diligencas to theTasiasimine, Austindoes not state a claim. That is for two

reasons. First, with the arguable exception of one alleged misstatadoessed at the end of

26



this sectiorT, Kinross’s statements are rattionable misstatementSecond, Austin has failed
adequately to allege scienter as to allgged misstatement.

(a) Non-actionable statements:Kinross’s statements about its diligence fall into two
categories: (1) general comments about the extent and qualityadrtipany’sdue diligence,
and (2) specific statements detailing what Kinross did as part of this diligence.

Kinross’s generastatements about its due diligence are faihgracterized agptimisic
generalizations, or “puffery. And such “expressions of puffery and corporate optimism do not
give rise to securities violations,” because compdiaesnot required to take a gloomy, fearful
or defeatist view of the future.Rombach v. Chan@55 F.3d 164, 174 (2d Cir. 2004) (citation
omitted). “Statements are properly classified as ‘puffery’ when they are ‘too geoelse a
reasonable investor to rely upon themin re Austl. & N.Z. Banking Grp2009 WL 4823923,
at*11 (quotingeECA 553 F.3d at 206)To be sure, there is an important limitation on this
principle: “[O]ptimistic statements may be actionable upon a showing that the defendants did
not genuinely or reasonably believe the positive opinions they tawgedhe opinion was
without a basis in fact or the speakers were aware of facts undermining tivee@iatements),
or that the opinions imply certainty’apin v. Goldman Sachs Grp., In606 F. Supp. 2d 221,
239-40 (S.D.N.Y. 2006) (citinbp re Intl Bus. Machs. Corp. Sec. Litigl63 F.3d 102, 107 (2d
Cir. 1998) (‘in re IBM"). Thus, as to Kinross’s statements generally lauding its due diligence
efforts, Austinmust do more thaallegethat the statements were falsed misleading It must
demongtate with specificity why and how Kinross appreciated that thatseaSeeECA 553

F.3d at 206Novak 216 F.3dat 315.

®> Thearguable exception is Kinross’s statement that “we have done far more hontlesvork
one would typically see in a significant acquisition.” Am. Compl. { 1®dediscussionnfra at
pp. 32-33.
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The general statements on which Austin seizes were madedmerger press releases,
where Kinrosstated thait had had the advatage of doing . .. very detded and in-depth due
diligence,” Am. Compl. § 102, and described that diligence as “exhaustv§,107. In those
statements, Kinross attributed its optimistic projections about the acquisition to iteattige
“We havedeveloped an understanding of the assets that we believe is much more comprehensive
than the Street hasId.  102. Kinrosslsostated that, on the basis of ‘iextensive due
diligence,”it believedit could “outperform those consensus numbetld.”

These rosy but general portraits of Kinross’s due diligence doesedio the level of an
actionable misstatementhey are puffery.Seelighthouse Fin. Grp. v. Royal Bank of Scot.
Grp., PLC, No. 11 Civ. 398GBD), 2012 WL 4616958, *7 (S.D.N.Y. Sept. 28, 20{f#)ding
that optimistic comments about due diligence were puffeFiae Second Circuit has held, in
fact, in a closely analogous contgetkiat generalized statements touting the quality of a
compaly’s risk management process are puffedgee.g, ECA 553 F.3d at 20936 (statements
that “risk management processes. are highly disciplined and designed to preserve the
integrity of the risk management process’™ were “merely generalizategasding [defendant’s]
business practices” andregitutedinactionablepuffery); cf. San Leandro Emerg. Med. Grfg5
F.3dat811 (statements that Philip Morris was “‘optimistic’ about its earnamgsexpected’
Marlboro to perform well” constituted puffery).

As to the more specific statements magd&imross about its diligence, Austin has not
alleged that any dhese are false. To be surepresentations about due diligemrehoredn
specific factual claimsay be actionable.See NECABEW Pension Trust Fund v. Bank of Am.
Corp., No. 10 Civ. 440 (LAK)(HBP), 2012 WL 3191860, at *20—21 (S.D.N.Y. Feb. 9, 2012)

(misrepresentation may be actionableereit is an “affirmative representation of a thexisting

28



fact”); In re Bank of Am. Corp. Sec., Derivative, & EfRpt. Income Sec. Act (ERISA) d.iti
757 F. Supp. 2d 260, 310 (S.D.N.Y. 2010) (representations concerning due diligence were not
puffery because they were fdzdsed expressions of opinion). But although Austsails
specific statementsiade byKinross about its due diligence, it doest explain concretely why
the specific factual representatiadhst Kinross made about itsxhaustive due diligentevere
false. For example, in iSeptember 1 statement abdst'exhaustive due diligence on Red
Back” Kinrosslistedspecificdiligence stepsthatit hadtaken. These includédultiple site
visits,” “twinning of existing Red Back drill holes,” “extensive metallurgical testingd’ an
“receiv[ing] third party opinions.” Am. Compf[f106-107. Austin does not allege that Kinross
did not,in fact, takeeach of thessteps

Moreover, although Austin assails Kinross’s due diligence as insufficieltie# so
largely on the basis ofetils ofthatdiligencedisclosed by Kinross. df exampleAustin faults
Kinross for notdrilling to 700 meters of depth during the due diligence period, but it was Kinross
that disclosed that it had drilled less far down (430 met&sgGiuffra Decl. Ex. 5, at 1.
Similarly, Austin faults Kinrossfor having drilled test wellatonly one site, but Kinross
disclosed precisely this limitation before the merddr (“[T]hese preliminary conceptual
estimatesare based on data gathered from exploring only 8 kilometres of Tasiast'smetké
greenstone belt. ..”). Seelighthouse Fin. Grp.2012 WL 4616958, *7 (“But Plaintiffs do not
point to any statement, during the period in which RBS was supposed to be doing due diligence,
in which any Defendant states that RBS had done the exhaustive due diligencarttifis Afa
hindsight, might have preferréjl.

At argumentAustin focusedextensiely on Kinross’s disclosure on March 31, 2011—

after the acquisition of Red Baekthatthe ore that it found during its tedtilling was “relatively
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hard’; Austin argues that Kinross should have disclosed that teavas “very hard. Tr. 55—
56. But Austin’s view that Kinross should have used a more forceful adjeztnmlify the
word “hard” does not make tliermulationit choseactionable. Austin does not allege, for
example, that the terms “relatively hamatid “very hard” when applied to oaee industry terms
of art that have fixed meanings, that the data that Kinross uncovered was inconsistent with the
formulation(“relatively hard”) thatit chose. Austin does not even sufficiently allege that
“relatively hard” was a “halfruth,” or a ‘literally true statement[] that crefd¢ a materially
misleading impressioh Cf. S.E.C. v. Gabelli653 F.3d 49, 57 (2d Cir. 2011gv'd on other
grounds 133 S. Ct. 1216 (2013). Section 10-b is not concerned with such dishtieeements
overadjectives andemantics.Seeln re Merrill Lynch Auction Rate Sec. Litjgi04 F. Supp. 2d
378, 392 (S.D.N.Y. 2010) (“semantic distinction [betweemtinely’ and ‘systematically’] isiot
persuasive); In re Xinhua Fin. Media, Ltd. Sec. LitigNo. 07 Civ. 3994 (LTS)(AJP), 2009 WL
464934, at *8 (S.D.N.Y. Feb. 25, 2009) (“soft adjectives are nothing more than puffery”).

(b) Inadequate allegations of scienter:As to bothKinross’sgeneral and specific
statements aboits due diligence, Austin has not alleged, other than in conclusory fagiabn,
Kinross did not genuinely or reasonably belitwese statementat the time it made thenThat
is an independelyt sufficientreason for the Court’s holding that Austin’s lawsuit must be
dismissed to the extent based on the due diligence statements.

As to Kinross'sgeneral statementahich the Court has held non-actionable, Austin
merely argues that because defendants were aware of the extent of the dilggnwerealso
aware that the diligence wasdequate However the facts alleged do not bear that out. Austin
has quoted several former employees to the effect that they believed tlueskmiualiligence

was inadequateSee e.g, Am. Compl. 11 47-51. But Austin has not alleged @ngtof those
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former employees communicated those concerKsnimss or an Individual Defendarét alone
that theypersuadedhe defendantéor notified them ofacts demonstrating) that the diligence
was inadequate

On the basis of the pleadings, there tteardifference of opinion between Kinross, on
theone hand, and these former employees, on the other, as to the adequacy of the company’s
diligence However differences of opinioneven stark differencebetween employee®dot
reveal scienter That isparticularlyso whereas hereno pleading specifically allegthat the
contrary views were communicatedtb@ companyr its officers Seeln re Flag Telecom
Holdings, Ltd. Sec. Litig308 F. Supp. 2d 249, 270 (S.D.N2004) (“[T]he mere fact that the
Planning Manager ‘anticipated’ a delay in March 2000 does not establish that Flag or t
individual defendants had similar foresight.”).

Further, as noted, statements of judgmewn&luationpr opinion are actionablenty if
the plaintiffmakes a nowwonclusoryallegationthatthe defendant did not truly believe theah
the time they were madé&eeKleinman v. Elan CorpRLC, 706 F.3d 145, 153 (2d Cir. 2013)
(“Subjective statements can be actionable only if the ‘dksfiet's opinions were both false and
not honestly believed when they were made.’) (qudtaigy v. Regions Fin. Corpg55 F.3d 105,
113 (2d Cir. 2011)))Iin re IBM, 163 F.3d at 107 (“Statements regarding projections of future
performance may be actionable. if they are worded as guarantees or are supported by specific
statements of fact, or if the speaker does not genuinely or reasonably tedieve(citations
omitted));In re Lehman Bros. Sec. BRISALItig., 799 F. Supp. 2d 258, 313 (S.D.N.Y. 2011)
(“Such statements are not actionable unless it is alleged sufficiently that ther speéadot truly

believe them when they were made.Austin makes no such allegations here.
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As toKinross’sspecific statementbout due diligence, as noted, Austin, does not make
anyallegations that tleewere even false, with one arguable exceptibhollows that Austin
cannot allege that Kinross or the individual defendants were aware ofisfsts showing
these statements to be false.

The onespecific statment about due diligen@ss to which Austin articulates a plausible
basis for claiming falsity idefendant Burt'statement, in aonference call on August 5, 2010,
that“we have done far more homework than one would typically sesignédicant
acquistion.” Am. Compl. 1 104 Austin alleges that that statemevds a misrepresentation
becaus&inross’s diligence was, in fact, “woefully inadequate,” based on statemeiotsrar
employees.See idf147-55. Other than simpgtleging thaBurt’'s “homework” statement was
false, Austin has failed to point to evidence showing that it was actually falbat &tiiross
knew or had reason to know it was false.

Austin has offered no allegation that, in fact, other significant acquisitions whose
diligencewas done by or known to Kinross were pursued aftgr materially greatediligence.
Notably, in the context dfs challenges tthe mining schedule, Austin points to a report by IPA,
“the preeminent mining consultant in project evaluati@s supportor its claimthat Kinross
deviated from the typical mine development sched8lkeediscussionnfra p. 43; Am. Compl.
1967-77. However, Austin makes no analogous allegations with regard to how Kinross’s due
diligence compared to that done by others. &®&dIPA reportas described in the Amended
Complaint,does notecite the typical “homeworkdone in a significant acquisitipor list the
types of diligenceommonly done before a company in the gold-mining industry is acquired.
Absent such comparisons, ©milar allegatios tending to show that Kinrossfact did less due

diligence thans typical, Austin has failed to allege a material misstatement.
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Furthemoreg Austin has not alleged that Kinross knew, or had reason to know, that it had
done nateriallyless homework than wasistomary Although Austin cites to former
employeesstatements, none contr&shross’sdue diligencdo that done on comparabit@ning
projects. And, as discussed above, there is no allegaticanyaf those former employees
communicatedheir concerns to Kinross, let alone that they persuaded Kinra@ssydmdividual
DefendanthatKinross’sdiligence wasvanting.

Thus, even as to the single specific statement about due diligence that Aegés &
false, it has failed to allege scienter or that it is an actionable misstatement.

3. Kinross’'s Statements as to the Tasiasichedule

Kinross’s alleged misstatements ash#® Tasiasscheduleare of a different character.
Those statementsat least those that arti@ied a specific devgbonent schedule-eannot be set
aside as puffery. Rather, Kinrosstatements about tisehedule were specificAnd they were
self-evidentlymaterial: Kinross’'sstatements about the schedule for developing the Tasiast mine
stood to Hect, significantly,investors’ expectations abaie mine’s viability and profitability
See In re NovaGold Res. Inc. Sec. Li#@9 F. Supp. 2d 272, 301-02 (S.D.N.Y. 2009) (“Cost
estimates, a forecast that the Project will be commercially viabdecomment that the Project’s
budget and construction schedule are unchanged are too specific to be considered mer
puffery.”).

In seeking dismissal of AustinAmended Complaint to the extent based on these
statements, Kinrogastead makes twotherarguments: (1) that these statemeauts not
actionable under the “bespeaks caution” doctrine, and the related PSLRA provissatifpyot
forward-looking statements; and (2) that Austin hassatisfactorilyalleged that Kinross’s

statements about tA@siastschedule were made with scienter.
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The “bespeaks caution” doctrine generaligtects forwardooking statements that
adequately disclose the rifkctors that might cause a different outcaimeccur than the one
forecast by the issuetowa Pub. Emps.’ Ret. Sys. v. MF Global, 620 F.3d 137, 141 & n.8
(2d Cir. 2010). As the Second Circuit has explained, unddrethgeaks cautiathoctrine, “[a]
forward-looking statement accompanied by sufficient cautionary language istiooiadte
because no reanable investor could have found the statement materially misleading. In such
circumstances, it cannot be supposed by a reasonable investor that the futleeljosett
unattended by contingencyld. (citation omitted).

The PSLRAIncludes asimilar safeharbor provision It stateghat an issuer or
underwriter

shall not be liable with respect to any forwdwdking statement. .if and to the

extent that (A) the forwartboking statement is (i) identified as a forwdoking

statement, and is esmpanied by meaningful cautionary statements identifying

important factors that could cause actual results to differ materially from ithose

the forwardlooking satement . . .

15 U.S.C. 88 772{a) & (c)(1), 78u5(a) & (c)(1). This provision & a “@unterpart” to the
bespeaksaution doctrineRombach v. Chan@55 F.3d 164, 173 (2d Cir. 2004).

As the Second Circuit has held, whether framed in terms of the bespeaks cautioe doctri
or the PSLRA safe harbor, there are limits to the protectionferred upon the issuer. Where
the forwardlooking languagéedid not expressly warn of or did not directly relate to the risk that
brought about plaintiffs’ loss 4 plaintiff may overcome such cautionary languabi@lperin v.
eBanker USA.com, In@295 F.3d 352, 359 (2d Cir. 200Further,generic and mereoilerplate
words of caution—fer example, a statemeat the beginning of a conference call that states

merely thatforward-looking statementare‘subject to certain risks and uncertaintiesare

insufficient to put investors on notice of the risks at hand and therefore to inoculate these
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statementslll. State Bd. of Inv. v. Authentidate Holding Co69 F. App’x 260, 265 n.3 (2d
Cir. 2010)(summary order)

As to scienterthe same principles reviewed earlier app8zienter ma be found based
on a finding that the statement was muaaté recklessnessHowever, unlike statements about
historical facts, in which the scienter inquiry focuses on whetigedefendants “knew facts or
had access tmformation suggesting that their public statements were not accurate” od ‘taile
check informéon they had a duty to monitorZCA, 553 F.3d at 199he recklessness inquiry as
to forwardlooking projections focuses on whether the defendants knthe tnetheymade
theseprojectionghat theywere unrealistic or unlikely to come trukinross’s announced
schedule reflectds judgment or opinion, and “[if sine qua nomf a securities fraud claim
based on false opinion is that defendants deliberately misrepresented altrolyihien’

Podany v. Robertson Stephens, 188 F. Supp. 2d 146, 153-54 (S.D.N.Y. 2004) (citfag
Bankshares, Inc. v. Sandbef§1 U.S. 1083, 1095-96 (1991)).

In allegingthat a statement @pinionwas a misstatemgr plaintiffs must allege with
particularity that defendants did not sincerely believe the opinion they purported tdolyold,’
alleging‘provable facts to demonstrate that the statement of opinion is both objectively and
subjectively false? City ofMonroe Emps.Rd. Sys. v. Hartford Fin. Serv&rp., Inc, No. 10
Civ. 2835 \RB), 2011 WL 4357368, at *13 (S.D.N.Y. Sept. 19, 2011) (qudBiadansky318
F. Supp. 2d at 154). In analyzing whether Austin has made this showing, the dual inquiries of
objective falsity and subjective scienter effectively collapseone: whether théefendant

actually believed hiswn stated opinion. flit is satisfactorily alleged that the defendant did not,

35



the elements of both falsity and scienter are fn€he Court, therefore, need only determine
whetherAustin has alleged th#the defendants stated their opinion as to the Tasiast timetable,
knowing that this timetable did not reflect their true views as to the actual time@ibla re
Lehman Bros.799 F. Supp. 2d at 313gtements that “reflect Lehman’s judgment or opinion”
“would be actionable only if plaintiffs had alleged that Lehman did not trulgwelhose
valuations at the time they were issued”)

In making this assessment, the Court is mindful that a complaint that attacks a prediction
(or other statement of opinion) as false or misleading may not prevail based orotiethae
because the predictigproved erranbr waslaterdiscredited no reasonable speaker could have
subjectively believeth it at the timdt was made Rather, a plaintiff musadequately allegéhat
the predictiorwas not subjectively believed by the speakben stated Tosecondyuess
statements of opinion based on subsequent fact would effectively, and impropeagb/;fatled
by hindsight,” a theory which the Second Circuit has rejecBsStevelman v. Alias Research,

Inc., 174 F.3d 79, 85 (2d Cir.1999pdany 318 F. Supp. 2d at 155-56.

® Judge Lynch hasxplained why, in a misstatement of opinizase, these two inquiries
collapse:

While in a misstatement of fact case the falsity and scienter requiremesg¢spr
separate inquiries, in false statement of opinion cases such as these, thandlsity
scienter requirements are essentially identicalhat is because a material
misstatement ofact is alleged by pointing to the true fact about the world that
contradicts the misstatement. But even if the statement of fact (“the company
made x million dollars in profit last year”) turns out to be otwyety false, it

could have been made in good faith; subjective intent to commit fraud is a wholly
separate inquiry from whether the statement is objectively true. However, a
material misstatement @fpinionis by its nature a false statement, not abbat t
objective world, but abouhe defendant’'s own belief. Essentially, proving the
falsity of the statement “I believe this investment is sound” is the same asgprovin
scienter, since the statement (unlike a statement of fact) cannot be false at all
unless the speaker is knowingly misstating his truly held opinion.

Podany 318 F. Supp. 2d at 154.
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In the Court’s assessmentethpplication of these principles yields different outcomes
when applied, on the one handKimross’s statementsboutthe projected Tasiast schedule
madeup until the August 10, 2011 news release announcing the nine-month delay of the
feasibility study and on the other, t&inross’s statementgbout that schedule made on and after
August 10, 2011. Accordingly, the Coartalyzes these statements separately.

(a) Statementsmadebefore August 10, 2011 To the extent Austin’s case rests on
Kinross’sforward-looking allegednisstatementas tothe Tasast schedule before August 10,
2011, itfails to state a claimA number of the statements in qties are protected by the
bespeaks caution doctrine and the PSRLA safe harbor. In additistm has failed
satisfactorilyto pleadscienteras to any of them

As to the firg point: Kinross'’s forwardeoking statements in itSeptembetf, 2010, and
Februaryl6, 2011 news releasegeAm. Compl.{106, 109 are protected by the bespeaks
caution doctrine and the PSLRs&afe harbor. Those releases include a “[c]autionary statement
on forwardlooking information,” which adequately warns investors of potential risk facges.
Giuffra Decl. Ex. 7, at 4 (listing cautionary factors for September 2@d.(x. 8, at 13 (listing
cautionary factors for Februa®p11)/

Austin argueghatKinross did not publish adequate cautionary language, because the
language did not specifically warn of tdangers that eventually derailed the Tasiast praject,
the hardness of the rock and quality of the ore at Tasiast. Austin Br. 22—23. But Kidross

warn of Tasiasspecific risks, including “the accuracy of..mineral reserve and mineral

’ As noted, because the Amended Complaint quotes and relies upon statements Kinross made in
its news releases and during the conference calls with analysBguhemay properly consider

the full transcripts of those calls and of the referenced SEC filings witbhouerting Kinross'’s

motion to dismiss into one for summary judgme®éeenote 1,suprg see alsd-ort Worth

Emprs’ Ret. Fund v. Biovail Corp.615 F. Supp. 2d 218, 232 n.3 (S.D.N.Y. 2009).
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resource estimates”; “the viability of the Tasiast and Chirano mines, addwa®pment and
expansion of Taast and Chiram mines on a basis consistent with Kinross and Red Back’s
current expectations”; arfthbour and materials costs increasing on a basis consistent with
Kinross’ current expectations.” Giuffra Decl. Ex. 7, atddEx. 8, at 13.Austin is correct that
the cautionary language iKinross’snews releasedid notspecifically identifythe possibility
that unusudy hard rockat Tasiastvas a risk factor that could delay or disrupt Kinross’s
schedule. BuKinross’scautionary language abotlte mine’s viabiliy was sufficiently
comprehensive to have meaningfully warned investors that there were potenirajeruies,
including geologimnes, that could retard development ofrthire See Slayton v. Am. Exgss
Co, 604 F.3d 758, 773 (2d Cir. 2010) (notingttPSLRA legislative history specifically notes
that “a defendant need not include the particular factor that ultimately aeipegection not to
come true in order to be protected by the meaningful cautionary language ptbegafe
harbor”).

Forsimilar reasons, Kinross&atementsluring its February 17, 2011 conference call are
protected as forwartboking. At the beginning of the call, Kinross’s moderator stated that the
speakersvould “be making forwarelooking statements during the presentation,” and directed
the call participants tthe cautionary language in Kinross’s February 16, 2011 news rébease
discussion of the relevant risks, uncertainties, and assumptions. Giuffra Decl. Ek. Gha
February 17, 2011 cautionary statement thus went well beyond the pat, boilerplate batition t
the Second Circuit has held insufficient to put investors on notice of the pertinent task.fac
Sedlll. State Bd. of Iny369 F. Appk at 265 n.3.That is becausthe previouslay’s specific
cautionary language, which it incorporated by reference, was morsuffeaent to bring it

within the protection of the bespeaks caution doctri®ee, e.gFort Worth Emjr s’ Ret. Fund
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615 F. Supp. 2dt 23 (reference at beginning of conferencd takisk disclosure in same day’s
press release sufficient to satisfy the PSLRA safe harlnarg; Veeco Instruments, Inc. Sec.
Litig., 235 F.R.D. 220, 235 (S.D.N.Y. 2006) (cautionary languagsaference cabufficient
where it warned that statememtsre“forward-looking and are subject to a number of risks and
uncertainties that could cause actual results to differ materially from the sttgensasl2).®

As to the second point: Austin fails to satisfactorily allege that Kinross'’s statteme
about the Tasiast schedule up until August 10, 26ddAm. Compl. 1Y 112, 116-11®ere
made with scienter. That is because Austin has failed to allege facts sufbcsboivthatat the
time the statements were made, the defendants balemo intention of meeting the announced
scheduleor that theywere heving to that schedule reckldgsin the face of facts that made
unrealistic or impossible tmeetthat schedule.

To be sureAustin claimsthat Kinross knew or should have known that the schedule
announced could not be met. However, its factual allegations are insufficient to cdahal,de
beforeAugust10, 2011, Kinrostacked areasonable basis to believe it could meet the
announced schedul&ee City of Roseville EmpRet. Sys. v. Nokia CorpNo. 10 Civ. 00967
(GBD), 2011 WL 7158548, at *9 (S.D.N.Y. Sept. 6, 2011) (“[N]Jone of the statements identified
by Plaintiff can be reasonably construed to be an admission that Defendarltg potsessed

knowledge inconsistent with their publi@smentst the time that the public statements were

8 To be sure, on the record before the Court on the motion to dismiss, it has not been shown that
Kinross’s statements regarding the Tasiast timetable after Februaryll7a@@ leading up to

the August 10, 201&onference callincluded similar cautionary languag€ounsel have not
furnished the Court with the transcripts of the other conference calls during tbi ped it

appears that the news releases during this period that addressed the deveioetadhe did

not include such cautionary language or incorporate by reference, at leastsbxhe earlier
cautionary languageSee, e.g.Giuffra Decl. Exs. 12, 14. However, because Austin has not
adequately pled that these statements were made with scienter, Austin falls socsaim based

on these statements for that separate reason.
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made” (emphasis in original)). On the contrary, Kinross had disclosed humerous hemhéset
planned schedule was a rapid and ambitious &ee.e.g, Am. Compl. 11 102 ¢ccelerated
exploration and development prograni06 (“expects to fastrack engineering and project
development work”)123 (“aggressive timetable™{iuffra Decl. Ex. 11, at 4 (“aggressive
drilling campaign”) And developmentchedules, especially aggressive ones, changeiower t
and in response to a variety of facto8ee e.qg, Elliott Assocs., L.P. v. Covance, Inblo. 00
Civ. 4115 (SAS), 2000 WL 1752848, at *10 (S.D.N.Y. Nov. 28, 2000) (“If something is ‘on
track’ it is reasonable to assumaitit could go ‘off track.”); ABF Capital Mgmt. LP v. Askin
Capital Mgmt, 957 F. Supp. 1308, 1324 (S.D.N.Y. 1997) ( “bad forecasting alone is not
actionablé for common law fraud claim, which applies same pleading stapdard

Austin’s Amended Complaint instead draws force frondkight: Athough todayt is
knownthatthe schedulgvas notmet, Austin has not sufficiently alleged that defendaatdeast
until August 10, 2011knew or were reckleda setting oradhering tahat schedule Topermit
Austin’s claim to go forward based on Kinross’s later abandonment of the schedule would
effectively permit plaintiffdo allege“fraud by hindsight.” That, plaintiffs may not d&ee
Stevelmanl74 F.3d at 85City of Roseville Eng’ Ret. Sys.2011 WL 7158548, at *10
(“Plaintiff's burden to plead scienter is not satisfied by merely demonstrating that Defgndant
made a false statement because, absent additional factual allegationsf Blawttiéntitled to
an inference that Defendant [| must have known his statement was)false.”

In its Amended Complaint, Austielies heavily orformer employees whopine that the
developmenscheduleannounced for Tasiast was impossible to meet, based on the hardness of
the rock, the quality of the ore, and the costs of construcBee, e.g Am. Compl. {1 48, 53,

78, 83-85; Austin Br. 31-33. However, none okt#fermer employees claims to have spoken
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with or otherwisenotified Kinross, or any Individual Defendant, of that opinid@@eeNovak 216
F.3d at 309 (“Where plaintiffs contend defendants had access to contrary facts, they must
specifically identify the reports or statements containing this informatid®ei);Leandrp75
F.3d at 812 (“Plaintiffs’ unsupported general claim of the existence of confidenriglany
sales reports thatvealed the larger decline in sales is insufficient to survive a motion to
dismiss.”). Nor doesAustin allege that Kinrossr the Individual Defendants Heoreda secret
but undisclosedactualschedule for TasiasCity of Roseville Eng’ Ret. Sys.2011 WL
7158548, at *10 (claims dismissed where plaintiff failed to allege feetsonstrating that “at the
time various statements were made about release dates, Nokia had no reasonablediasis
that it could meet those deadlines even in light of the alleged software problenhat,dokia
had no intention of meeting the annoedcelease dates’l; re Bank of Am.757 F. Supp. 2d at
323 (scienter sufficiently alleged where defendants privy to “secret Disel&chedule”);
Freudenberg v. E*Trade Fin. Corp/12 F. Supp. 2d 171, 197-98 (S.D.N.Y. 2010) (scienter
adequately alleged when internal communications about pursuing high-risk loandictadra
public statements of conservative investment philosoftor); Worth Emfr s’ Ret. Fund615 F.
Suwpp. 2d at 22&claims dismissed where no allegations that defendants’ statements were
“directly contradicted by contrary evadce known to the defendants”).

For these reasons, to the extent Austin’s claim is based on statementsyriaai®ss or
the Individual Defendants before August 10, 2011, Austin fails to state a claim.

(b) Statementson and after August 10, 2011 Although the matter presena close
guestion, the Cours persuaded tha&ustin has stated a claim to the extent that it allebgas
Kinross’s statementbout the Tas&t development schedule on August 10, 2011, and

November 2, 201lwere materially misleading
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On August 10, 201,1as noted, Kinross announcdtht the feasibility studfor Tasiast
would be delayed at least sxninemonths (from mieR011 to first quarter 2012). But Kinross,
and Individual Defendants Burt and Thomsimjultaneouslgtatedthat notwithstandinghis
delay, and notwithstanding the fact that Kinross had previackiyowledged thats
development schedeilvas aggressiveéhe schedule fotonstruction and productiaf Tasast
wasunchanged. Am. Compl. 1 120-124. On November 2, 2011, Kinross twice again
confirmed that scldle Ina press release, Kinross statieal itsconstruction and operations
were still on scheduteand, latethat day pressed by an analysta conference calCEOBurt
hammered homthe point, statinghat“[tjhere’s no change intended in the timingyid that
“[w]e’re on or ahead of schedule currently, so we have no reason to change that, amhwe’re
track today.” Id. 111126-129.Austin’s claimis thatKinross and the Individual &endants
stubbornly hewdto the schedule as earliannounced—to avoid unsettling the markets any
more than they had been by the delay in thsilidéy scheduleand, presumablyp forestall
secondguessing and criticispor worse—even though Kinross and these executregdistically
had to appreciate, under the assembled circumstahaéthe formerschedule was nlonger
realistic.

Although these statementsy Kinross, Burt, and Thomas about the Tasiast construction
and production schedule are statements of opinion abocotinse ofutureevents they are not
protected as forwarbboking. First, therecord does not reflect that Kinross issued cautionary
language in connection with its news releases and conference calls of AuhNstiv@mber
2011. SeeGiuffra Decl. Exs. 12, 14. Second, even if there had been such cautionary language,
Austin has alleged sufficigriactsto show that defendantsd to appreciatey August 2011 that

amaterialdelayof the prior schedule for construction and production was likely, andhidat
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schedule was no longer realistignd it is wellsettled that @utionary language cannatotect
against the “onssion of present fact.fowa Pub. EmpsRet. Sys.620 F.3cat 142 see also
Slayton 604 F.3d at 77(‘[Clautionary language that is misleading in light of histaki@act
cannot be meaningful. .”).. “The law is well settled . . that sazalled ‘hdf -truths’—literally
true statements that create a materially misleading impressidhsupport claims for securities
fraud.” Gabelli 653 F.3dat 57.

The basis fothis conclusion is as followsFirst, long before August 2011, Kinrokad
publicly adknowledged that th€asiast projecivas operating on an extremely aggressive
schedule, with construction scheduled to start in mid-2012 and production in earlyS@&14.
e.g, Am. Compl. 11 102 éccelerated exploration and development prof),ak06 (“expects to
fasttrack engineeng and project development worlGiuffra Decl. Ex. 11, at 4 (*aggressive
drilling campaign”). These projections presuppoghdt the feasibility study for the project
would becompleteby mid-2011. That would have left agptimately a yeafollowing the
completion of the study for Kinross to plan and prepar¢h@istart otonstructionjn mid-2012.
In its Amended Complaint, Austin has credibly explaittexta feasibility studyrovides a
foundation for a companylater construction work Austin citedrom areport on mining project
development byPA, “the preeminent miningansultant in project evaluationsee Am. Compl.
1167-77 to the effect thain theminingindustry, theeasibility study stages when
engineeing plans are developed, for later implementation during the construction (or
“execution”) phaseld. 1169, 72—73. In other words, the feasibility study stageessarily
precedes, and is a predicate to, the construction stage.

Kinross's initialschedlle contemplated that the feasibility study would takgen

monthsto completgdbetweerDecember 2010 antuly 2011). In May 2011, three months

43



before announcing the delay, Kinross stated that the feasibility study wasod28ete. Giuffra
Ex. 11, at 4. ButhtedelayKinross announced in August 2010 put off the completion of the
feasibility study bynine months—in other words, the delay was for a longer period than Kinross
had budgetetbr the entirefeasibility study from start to finishThe delay meant that the
feasibility study would now conclude in the first quarter of 2012. On the schedule Kindoss ha
previously announced, thigft just one quarter before project construction was to commence.
other words, if the construction schedule watsali@red, the time for Kinross to pivot from the
study to commencement of construction work would be cut by 75 percent. The facthtioasKi
was announcing, relatively late in the proces®ng delayf the penultimatg@re-construction
step inits tightly scheduledievelopment plarby itself,logically supports the inference that the
previousschedulevas no longer realisticln that context, Kinross’s statements doubling down
on the old schedule—including Burtieclaration that the company had “no reason to change”
the existing scheduleare fairly pled to have been facile and insincere dgnial

Secondthe Amended Complaingiting information supplied by former employees,
identifies concrete factenown to Kinross, but not the publ&s ofAugust 201thatmadeit all
the mordikely thatthe old construction schedule could no longalistically bemet One
former employee (FR) was a senior manager of the group assigned to purchase equipment
needed to process ore at Tasiast, and was woakikgross until the end of 2011. Am. Compl.
1 50. FE-2 is quoted as stating that Kinross encountered unushaalilyoreat Tasiasfrom
“early on” and that, due to the cost associated with extractiomitial feasibility studyfor
Tasiasthad suggested“aegative rate of return” for the mingd. 9 86. Anotheformer
employedgFE-1) was a senior manager at Kinross during 2011, and was responsible for

designing and ordering the equipment necessary to supply electrical poweiath. Tdsy 47.
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FE-1, too, stated that the ore uncovered at Tasiast had proven unexpectedly hiduat, ldatth
Engineering Group, a firm that was consulting for Kinross regarding esrgigeand other
issues affeang the Tasiast mine, had inforch€E-1 that due to the hardssof theore
encountered in initial drilling, it woulde more far more costhpr Kinrossto extract gold from
the mine, andhatdoing sowould require an updated design progtaat utilizedgreater
electrical power.Id. 1 47, 86.

Viewed on their own termshése specific factuallegationsof unexpected obstacles
affecting the Tasiast plasupply a coherent explanation for Kinross’s decision to delay,
substantiallythe feasibility study. They illuminate the events that overtook Kinross'’s earlier
scheduldor that study Viewed in combinatiomvith (1) the length of thelelayof the feasibility
study,(2) the fact that that study was now scheduled first to be complete just three mdotas be
the scheduled start of construction, &pKinross’searlieracknowledgment that itchedule
for construction and productidrad little margin for error, these allegatiammsroborate Austin’s
claimthat Kinrosswvasreckless when, in August and November 2@lrepeatedlyeassured the
marketthatthe oldschedule remained on traakd that there was “no reason” to change it

In holdingthat Austin has stated a claim as to Kinross’s statements, beginning August 10,
2011, with regard to the Tasiast schedthe Court emphasizes that its determination an thi
point is a close one. The factors most influegthatdetermination arénelength fine
months) of thalelay in the feasibility scheduieself and the limited margin for error that
evidently existed before that delaplthough the Court hasken nto accounthe statements
attributed to FEL and FE-2, it has discounted those statenfentseveral reasons: (1) the fact
thatthese employees an®t named, and therefore are, at this stage, less accountable than if

identified by namgand (2) the laclof aclearly recitedoundation for FE2's professed
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knowledge of the results of titial feasibility study. The Court also notes that neither FE-1
nor FE2 has stated th#éhey told, or thaanyparticular Kinross executive knewf thespecific
dismuraging facts recite whether about the unexpected hardness of the orsiastTine
unexpected engineerimipallengege.qg, relating to electrical power), or the unexpectedly high
costthat gold extraction there would entaithat saidthesealleged facts by their naturewould
have beemsufficiently consequential as to a major projecKoifross’sthat it is fair to infer that
senior management at Kinross would have been alerted to them, if not before, themeg #he ti
decision was made fmblicly embraceanewthe existing development scheduleeeCosmas
886 F.2d at 13 (inferring knowledgé¢ new regulation an area that represented a significant
part of business)n re Atlas Air Worldwide Holdings, Inc. Sec. Liti§24 F. Supp. 2d 474, 489
(S.D.N.Y.2004) (“When a plaintiff has adequately alleged that the defendant made false or
misleading statements, the fact that those statements concerned the core spérigon
company supports the inference that the defendant knew or should have knotatethergs
were false when made.$ge alsdn re Wachovia753 F. Supp. 2d at 352-53C] ore
operations’ allegations . . . constitute supplementary but not independently sufficeerd ta
plead scienter.”).For this reason, the Court has not discedrthese statements altogether.
The Court accordingly holds thaustin has satisfactorily alleged that, in its statements
madeon August 10, 2011, and November 2, 2dibyoss was reckless in reaffirming its
previously announced schedule for the construction and opeoétiba Tasiast mineFurther,
Austin fairly alleges that, upon becomiagare that the old schedule was unrealistic, Kinross
had a duty to correct thathedule: Byannouncing such schedulgKinrossmade “the sortfo
definite positie projection]’ that the Second Circuit has fountiéquire[s] later correction’

when intervemg events render it misleadiiglll. State Bd. of Iny.369 F. Appk at 264—65&
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n.2 (quotingTime Warner9 F.3d at 26}, see alsdn re IBM, 163 F.3d at 11(‘A duty to update
may exist when a statement, reasonable at the time it is made, becomes mibkzaiisg of a
subsequent event(titation omitted)).

Kinross’s theory that industryide increases in mining cogigecipitatedthe delay and
schedule rassessment that it announced inutay 2012-an explanatiofKinross articulated at
that time see, e.g.Am. Compl. 1 96, 131—does not change this result. Austin’s thesis is that
five months earlier, as of August 10, 2011, Kinross and the Individual Defendants had to
appreciate that the old schedule was unrealistic, and that it was recklesg to thist schedule
publicly inthe face of théactsknown to it. For the reasons the Court has given, Austin has
stated a claim based on that theoffat irdustry-wide cost increases by January 2012 absy
have commnded a reassessment of the project does not diminish Austin’s showing that, based
on the facts known to Kinross as of August 2Qh#,earlier schiule had become illusory.

Further, as Austin points out, thest factors recited by Kinross in i@nbay 2012
announcement—idustrywide escalation in project capital and operating costs,” “increased
understanding of the Tasiast orebody,” and “mining and processing rates”—had beendnown t
Kinross, at least to some degree, adugust 2011.SeeGiuffra Decl. Ex. 10, at 16-5
(December 201re “relatively hard); id. Ex. 12, at 5August2011: “upward pressure on
capital and operating costs” and revising total cost estimate up by $500 +r$iflibiilion); id.
(August 2011 assay result tusaround times continue to be slow”). Kinross’'s memorandum of
law itself notes that industryvide increases in costdrove up costshroughout2011” Kinross
Br. 31 (emphasis added)rhus, regardless whether the decision to delay the Tasiast
development schedulesgen as having been principally caused byspgificimpedimens or

by industrywide cosftfactors, Austin has alleged adequately that Kinross, as of August 2011,
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knew orhad to appreciatihat the schedule it had announced a year earlier was no loagk. vi
It has adequately pled that Kinros&dure to update or revise the schedule between then and
January 2012 wa®ckless.Novak 216 F.3d at 308—09t remains to be seenf courseand
discovery will test, whether that thesis is supported by admissilderse.

4. Individual Defendants

Austin alleges that Burt, BarriyJastermanand Thomas areachliable both as primary
violators under 8§ 10(b) and as control persons under § 20{a)permissible for Austin to plead
Individual Defendantdliability under boththeories Seeln re Van der Moolen Holding N.V.
Sec. Litig, 405 F. Supp. 2d 388, 412-13 (S.D.N.Y. 2005) (“Plaintiffs are not precluded from
pleading that the Defendants are both primary violators and control persons.”).

(a) Primary Liability : As againstBurt and Thomas, Austin has supplfadtual
allegations to suppoits § 10(b) claims.Theyare alleged to have made materially misleading
statements on conference calls in August and November 2011. In additios,ddunthentary
was quotedn the news released August and November 2015eeGiuffra Decl. Ex. 12, at 2;
id. Ex. 14, at 2. As CEO and senior vice president of projects, respectively, Burt andsEnema
allegedto have beesufficiently involvedin the Tasiast developmepioject thatas of August
2011, they knew or must have known that the announced schedule was no longer viable.

AsagainstBarry andMastermanhowever, Austin’s §0(b) claims present a closer
guestion, because Austirasnot allegedheythemselvemade ag misstatementsSince 1998,
the Second Circuit has held that “a secondary actor cannot incur primary liabdgy the
[Exchange]Act for a statement not attributed to that actor at the time of its dissemination.”

Wright v. Ernst & Young LLP152 F.3d 169, 175 (2d Cir. 1998)hat is because “a defendant

48



must actually make a false or misleading statement in order to be held liable ecti@r S
10(b)”; merely aiding and abetting does not trigger liability.

Until recently,however, the Second Circuit seemed to have recognized an exception to
this rule underwhich a corporate insider—as opposed to a secondary actor or ousiclegs a
lawyer or accountant—could be held liable for being “involved” in disseminatingawlisig
statements, withouequiring public attribution of the statements to himInlme Scholastic
Corp. Sec. Litig.the Second Circuit held that an individual defendant’s position as vice
president for finance and investor relations, and his involvement in “the drafting, ipgduc
reviewing and/or disseminating of the alsnd misleading statements,” wetdficient to allege
that the misleading statements were attributable to him. 252 F.3d 63, 75-76 (2d Cir. 2001).
Under the approach taken$tholasticthe facts alleged he+Barry and Mastermas positions
as CFO and senior vice president of exploration, respectively; Mastermarcgppaon in
conference calls; and both defendants’ dissemination and approval of the misleading
statements-would suffice to allege 80(b) liability.

In 2010, however, the Second Ciraemphasizethe requirement ddttribution In
Pacific Investment Management Co. v. Mayer Brown CIEFPMCQ”"), the court helpfully
canvasseds precedents, and concluded that “attribution is required fondagpactors to be
liable in a private damages action for securities fraud under Rule 10b-5.” 603 F.3d 144, 152 (2d
Cir. 2010). At the same timegthe Second Circurejecteda “creator standard” for secondary
actor liability under Rule 10b—3d. at 155. The Court reserved decision on the issue of whether
attribution is required for a corporate insidieibe liable, whilesuggesting it may not be

Because this appeal does not involve claims against corporate insiders, we

intimate no view on whetheattribution is required for such claims or whether

Scholasticcan be meaningfully distinguished frovright and Lattanzo [v.
Deloitte & Touche LLP476 F.3d 147 (2d Cir. 2007)[There may be a justifiable
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basis for holding that investors rely on the rol@porate executives play in
issuing public statements even in the absence of explicit attribution.

Id. at 158 n.6.

In light of this authority, gstrict courts in this Circuit hav&nce expressed uncertairas/
to how to treat corporate insiders who aot alleged personally to have made misstatements.
See, e.ginre J.P. Jeanneret Assai¢cInc, 769 F. Supp. 2d 340, 371 (S.D.N.Y. 2011)
(McMahon, J.) (“Even if something remains of the Circuit’s decisioisohplastit, after
PIMCO (and lam not surghat anything does) . .”); In re Celestica Inc. Sec. LitigNo. 07
Civ. 312 GBD), 2010 WL 4159587, at *3 n.3 (S.D.N.Y. Oct. 14, 2010) (Daniels, J.) (noting that
the Second Circuit has not resolved the issue of an attribution requirement for eorporat
insiders)rev’d on other grounds sub noiew Orleans EmpsRet. Sys. v. Celestica, Ind55 F.
App’x 10, 14 (2d Cir. 2011)Sgalambo v. McKenzi&39 F. Supp. 2d 453, 475 (S.D.N.Y. 2010)
(Scheindlin, J.Y*PIMCO did not foreclose liability in such cases, nor did it provide much
guidance as to the circumstances under which this indirect corporate iredddgy imight
arise.”);In re Tronox, Inc. Sec. LitigNo. 09 Civ. 6220 (SAS), 2010 WL 2835545, at83&
n.111 (S.D.N.Y. June 28, 2010) (Scheindlin(J0]o the extentScholasticcan be
distinguished, and thus, surviieBMCQO, its application appears limited to claims against

corporate insiders at the firm which issued the securities that are the siitfjeditmation.”).

® BeforePIMCO, Judge Lynch proposed a possible reconciliatioBasfolasticandWright

[A] plaintiff may state a claim for primary liability under section 10(t) & false
statement (or omission), even where the statement is not publicly attributed to the
defendant, where the defendant’s participation is substantial enough that s/he may
be deemed to haveadethe statement, and where investors are sufficientlyeawa

of defendant’s participation that they may be found to helred on it as if the
statement had been attributed to the defendant.
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Given this uncertairy, the Court declines to dismiss Austi®4.0(b) claims against Barry and
Mastermarat this time At a suitable time athe case proceeds, the Cowill welcomefrom
further briefing from the parties on this point.

(b) Control Person Liability: Austin also alleges that the Individual Defendants are
liable as “control persons” under2®(a) of the Exchange AcBection 20(a) provides as
follows:

Every person who, directly or indirectly, controls any person liable under any

provision of this chapter or of any rule or regulation thereunder shall also be liable

jointly and severally with and to the same extent as such controlled person to any
person to whom such controlled person is liable, unless the controlling person
acted in good faith andid not directly or indirectly induce the act or acts
constituting the violation or cause of action.
15 U.S.C. 8§ 78t(a)(1999). “[A]lbsent a primary violation, a plaintiff cannot state a claim of
control person liability under section 20(aXalnit v. Hchler, 85 F. Supp. 2d 232, 246
(S.D.N.Y. 1999).

“To plead control over a primary violator, a plaintiff must allege ‘that the defénda
possessed the power to direct or cause the direction of the management andopaliperson,
whether through the ownership of voting securities, by contract, or otherwiseg’BISYS Sec.
Litig., 397 F. Supp. 2d 430, 451 (S.D.N.Y. 2005) (quosig.C. v. First Jersey Sec. Int01
F.3d 1450, 1472-73 (2d Cir. 1996)). However, “[a]llegations of control are aphants of
fraud and therefore need not be pleaded with particularity under Rule 9(b) olLfRA&.PEhey

need satisfy only the less stringent requirements of Fed. R. Civ. Rl.8Here, Austin has

plausibly pled that the four Individual Defendants possessed control over Kinrossagyprim

In re Global Crossing, Ltd. Sec. Litjg22 F. Supp. 2d 319, 333 (S.D.N.Y. 2004) (citimge
Lernout & Hauspie Sec. tig., 230 F. Supp. 2d 152 (D. Mass. 2008pe alsdsgalambp739 F.
Supp. 2d at 475 PIMCO's broader discussion of the attribution requirement in securities fraud
cases establishes that reliance is of central importance in considering vitvetktendiability

to defendants who did not make the statements at issue.”).
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violator. Eachindividual Defendantss alleged to have helahigh positionas arofficers and/or
directorof Kinross, and eadls alleged to havsupervised the development at Tasiast in some
way.

Kinross, in a footnotegrgueghat Austin’s control person claims must be dismissed for
failure to allege a primary violation by any Individual Defendant. Kinrasg®n.7. But, with
the Court having held that Austin haltegeda primary violation as to misgeaments about the
Tasiast schedule made on or after August 10, 2011, Austin’s § 20(a) claims foritdsnpey
survive as well Thus, Austin’s 0(a)claims are dismissed against the Individual Defendants
only to the same extent &s § 10(b) claims.

CONCLUSION

For the reasons stated above:

1. Austin’s motion to strike is granted. Exhibits 13, 16-18, 20-27, and 29-34 to the
Giuffra Declaration are stricken from the record.

2. Kinross’s motion to dismidsr failure to state a clains granted in part and denied in
part.

a. Austin’s allegations of misstatemerdad omissions relating to Kinross’s due
diligence, and Austin’s allegations of misstatements and omissions relatingsthéuile for
development of the Tasiast mine made before August 10, 2011, are disimigaédre to state
a claim as against all defendants.

b. Austin’s allegations of misstatements and omissions relating pulktely
announced schedule for development of the Tasiast mine, made between August 10, 2011, and

the end of the @Iss Periogstate a claim, andre not dismisseds against all defendants
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c. Austin’s allegations of § 20(a) violations between August 10, 2011, and the
end of the Class Period, state a claim, and are not dismissed, as against all four Individual
Defendants.

The Court will hold a pretrial conference in this case on April 15, 2013, at 2:00 p.m., at
which it will set a case management plan. The Court directs counsel promptly to meet and
confer as to such a plan, and, by April 5, 2013, to submit a joint letter proposing such a plan, or,

to the extent the parties are unable to agree, alternative such plans.

SO ORDERED.

[l A. Engplowr

Paul A. Engelmayer"’
United States District Judge

Dated: March 22, 2013
New York, New York
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