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____________________________________________________________ X DATE FILED: February 13, 2014
ELENA BENUSSI,
Plaintiff, : 12 Civ. 1261 (PAC)
-against- :
: OPINION & ORDER
UBS FINANCIAL SERVICES INC., :
Defendant. :
____________________________________________________________ X

HONORABLE PAUL A. CROTTY, Unite States District Judge:

Elena Benussi was employed as a finarmiiisor by UBS Financial Services Inc.
("UBS”) for almost a decade before she waediin November 2010. She alleges that her
termination violated Title VII of the CiviRights Act of 1964 because UBS terminated her
employment after she reported a sexist conirfrem a co-worker; and the New York State
Human Rights Law and New York City HumangRis Law because she disclosed that she is
gay. UBS maintains that Benussi was ternaddor legitimate and appropriate business
reasons, and not because of retaliation or Benussi’s sexual orientation. The Court determines
that there are genuine disputésnaterial fact concerning Bessi’'s termination, which preclude
granting UBS’s motion for summary judgment.

FACTS'
Elena Benussi was an at-will employee of &J@r its predecessor entity, PaineWebber)

in New York, New York from January 2001 urter termination on Neember 23, 2010. From

! The facts stated herein are taken from the parties’ ssims and are undisputed unlekaracterized as “alleged”
or otherwise indicated as disputed.
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December 2008 until her termination, Ms. Benwgsiked as a financial advisor at UBS'’s
branch at 1285 Avenue of the Americas (“1285 Branch”), where she was supervised by Branch
Manager Kellie Brady. Brady, in turn, waspervised by Complex Director John Decker.
l. Prior Incidents

Prior to being transferred to the 1285 BrapBenussi had reported to UBS’s Human
Resources Department (“HR”) two incidentsatieged mistreatment by colleagues. She does
not seek to recover for these incidents in thi®acbut they are presentédre for context. In
2004, she made a complaint allegthgt a colleague had called fgetbitch” in response to her
comment that “men do better here on Wall Streetmen get better accounts.” (Watson Decl.
Ex. A at 115-17.) She replied to him that she wasuited by this word . . . that should not be
called of any woman.” Id. at 117.)

In 2008, Benussi complained about two relateiients with a supervisor. First, when
she came to his office unannounced, he allegediyhiid‘l don’t know ifl want to throw you
the hell out of my office or if want to rip your head off.” I{. at 119-20.) She testified that she
felt this was a “violent threat” and that she wagears when she called the HR officer to report
it. (Id. at 120.) About a week latehe same supervisor called leto his office to discuss
office moves. Benussi alleges that after shedtttat she needed some assistance moving her
items, he stepped “within a couple inches” of Kstiarted screaming,” and said “get the hell out
of my office.” (d. at 129-31.) She told HR that shé that these two encounters with the
supervisor “created a hostile work environmemtifer” and that she “wodllike to be able to
move to another branch.1d( Ex. I.) UBS accommodated her request and transferred Benussi to

the 1285 Branch under the supervision of Kellie Bradig.) (



Il. Plaintiff's Strained Relationship With Her Supervisors at the 1285 Branch

Benussi was happy working at the 1285 Brawth Brady as herugervisor during the
period from December 2008 to March 2010.eémly 2010, Decker, in consultation with his
management team, decided to implement a pedoce plan to increase the productivity of the
financial advisors undéhis supervisionife., the financial advisors euld have to produce more
revenue). The parties dispute the details of ttewperformance plan was to be implemented
with respect to Benussi, but Bessiidoes not make any claims oe thasis of that dispute.

Relevant to this case, however, is thalisagreement arose between Benussi and her
supervisors over the performance plan, whichidea significant deterioration in the working
relationship between them. Even though the dgoalsther financial advisors were similar,
Benussi felt that the goals assigned to her wafair, and that she was not given sufficient
notice of those goals. When Benussi approafresaker to expresacerns about the goals,
Decker reprimanded Benussi for refusing tsmawunicate with her direcupervisor, Brady.
According to Benussi, Decker told her not tokeany more complaints, and that “[i]f there’s
any more complaints, he said, | will bounce you out of my buildin¢Palmieri Decl. Ex. A at
34-35.) Following this exchange, Brady schedwedkly “coaching sessions” with Benussi to
ensure her progress towathe performance goals.

On May 19, 2010, Benussi expressed came¢w Brady about Brady’s personal
relationship with a colleague, Todd Cowan. Bssithought the existence of the relationship
was unprofessional and was concerned thatyBmaight be sharing Benussi’s confidential
information with Cowan. Brady responded that slad disclosed her relationship in accordance

with UBS’s policy and that she would not shaonfidential information with Cowan. During

2 UBS does address this allegation in its motion papers.
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this time period, Gaye Thurston of HR also tBlehussi that the relationship between Brady and
Cowan had been disclosed and that UBS was satiliat there was n@wflict of interest.

On May 20, Benussi wrote an email to Tharstvith a number of complaints about what
she viewed as unfair treatment by Brady and Becknd she memorialized her concerns about
the Brady/Cowan relationship. She informed Bhbam that she would “not be signing a formal
business plan after Memorial Day,” and, in adelfup email, stated that she would be canceling
the coaching sessions. (Watson Decl. Ex. Pterithe same day, Benussi separately emailed
Brady to cancel the coaching sessions and fustia¢ed, "I do not want to work for you or any
BOM at 1285 and will be discussing rdgcision with Gaye Thurston.”ld() In a third email
that day, Benussi responded toesent invitation from Brady by ating that “[i]t’s too late to
salvage our work relationshiglihd “I hope to transfer otth another UBS branch.”ld. Ex. S.)

After Thurston met with Benussi to discuss transfer request, Brady and Benussi had a
meeting. At that meeting, Brady characterizelast one instance &enussi’'s conduct as
“insubordinate.” Benussi wrote another email'tmurston on May 26 in which she referred to
the meeting as “a forum to bully me with itrdination threats,” again complained about the
Brady/Cowan relationship, and stated a litangthier complaints that are unrelated to her
discrimination claims in this caseld(Ex. R.) Thurston informed Benussi on June 10 that her
transfer request was denied.

After the denial, the relainship between Benussi and Brady improved for a time.
Benussi expressed a hope to “reset the landseafierespect to her relationship with her
supervisors. Ifl. Ex. T.) Indeed, her emails to BradyJuane 2010 reflect agificant change in

tone, with Benussi making such complimentSyasi’re a great codt’; “[y]ou run a great



branch and should be very proud of yourself!”; 8’lsoasted to my collgaes in other branches
about how great you've been”; and “jtiout any doubt, you're the best!'ld()

The détente was short-lived, however. Biday, November 5, 2010, Benussi sent Todd
Cowan an email to confirm that she would beipgpating in a “Grow Your Business” meeting
that was scheduled for the following Thursd#fter receiving an automated “out-of-office”
message from Cowan’s email account, BenusgiGewan another email, this time copying
Brady on the email chain: “I understand that'y@wn vacation and will be back on Tuesday, but
want confirmation that | am included for this meetingld. Ex. U.) Cowan removed Brady
from the email chain and responded to Benussitier attendance was confirmed. Benussi then
added Brady back to the emalilain and wrote to Cowan:

Thank you and appreciate your response as you been [sic] newly promoted, and

have a distinct responsibility to help &l\s regardless of pgonal obligations. |

know it's awkward to have to email you while on vacation, and to copy Kellie as

well, as manager, also on vacationpWing you both return on Tuesday, but your

email suggested a venue capacity urgear@y you were the R&° contact as you
were on the Alliance Bernstein Masters Program in June.

(Id.) These emails “infuriated” Brady because &t that Benussi inappropriately referenced
Brady’s personal relationship with Cowanpbght up matters that had been resolved, and
because Benussi added Brady back to the email chain after Cowan had removiet Ber.T (
at 222.)

On November 9, the day Brady returned to the office, Benussi wrote Brady an email to
complain about Brady’s handling of an inardearlier that day, during which Brady was
attending to an employee who had fainted in lfiftcteda Benussi wrote that when she came in to

check on the person’s “well being” as a “humamatia’ gesture, she was rudely dismissed from



Brady'’s office by another employee, and tBeady “as the office manager allowed it to
happen.” [d. Ex. V.)
lll. Dispute About Events in November2010 Leading to Plaintiff’'s Termination

We have now arrived at the key period for plagties’ dispute in this case. UBS, on the
one hand, contends that the emails and evemi®wgmber 5 and 9 were the “final straw” that
convinced Brady and Decker tar@nate Benussi’'s employmentSde idEX. E at 121; Def.’s
Op. Br. 6.) Brady testified thahe met with her supervisoreBker, on November 9 to discuss
those events and expressed that “I can’tiooe to spend this neh time managing Elena
Benussi; | can’t continue to repeat the sameghiover and over again¢én’t continue to have
her question and bring up my relationship . . (Watson Decl. Ex. C &26.) Decker testified
that he agreed, that they déed on that day to terminate Benussi’'s employment, and informed
Gaye Thurston of their decisionld(Ex. E at 117, 121.) Thurstorsaltestified that she spoke
with Decker and Brady on November 9 aboutrth@imination decision. (Palmieri Decl. Ex. D
at 214-15.) That decision was moiplemented on that day, nor was Benussi advised of the
decision on that day.

Accordingly, Benussi disputes that the demn to terminate her was made on November
9. She contends that the termination decigian made later—after shreported a co-worker’s
offensive remark and disclosed that she is gdgnussi argues that there is no documentary
evidence from this time to support UBS’s positioatttihe decision to termate her employment
was made on November 9. (Pl.’s R. 56.1 Reg|&.)] UBS responds that its privilege log shows

that Benussi’s November 5 emails “were forwartie legal on November 9.” (Def.’'s Reply Br.



6.)° As set forth below, Benussi also contetit® subsequent documents indicate that the
decision was made following her disclostlkat form the bases of her claims.

During the period between November 9 &whussi’'s termination on November 23,
several significant evésmoccurred. Renovations at the 1Z&5mplex required office moves.
Benussi had previously rejected Brady’s offenove to the 15th floor. On November 12, she
wrote an email to Brady explang the reason for her objection:

You said | can take have a [sic] @i on 15 but can still work with you. |

wouldn’t want that to change, but maypt sit on 15 as | had an unfortunate

situation with someone. This email is not a complaint, and will not discuss

details, but didn’t wangou to feel | haven't appciated your help. . . .

Last year, | had an unprovoked incident vatimale colleaguand frankly, prefer

to avoid this individual. | was verballyashed for being an unmarried woman, in

front of colleagues, but newsaid anything because | wanted to make things work

at your branch. . ..

I’'m still weighing my options, but this is the reason for my ambivalence about a

relocation to the 15th Floor, and didnitant you to think | couldn’t make a

decision, but didn't know how to telyou without revealing details and

haven't. . . . Please don’t be concerned alioistemail; it’s inthe past, and have
moved forward. | have more importatéms on my agenda than dealing with

another disturbed individual, but gnavote against 15 and wanted you to
understand my rationale.

(Watson Decl. Ex. X.) Benussi contends that this email constitutes her “opposition to
discriminatory behavior that serves aslblasis for the protected activity element of her
retaliation claim.” (PI.’SR. 56.1 Resp. 1 52.)

UBS attempted to investigate the incident, Banussi steadfastly refused to name the
co-worker who allegedly made the offensiventoent. Benussi alleges that on November 19,

Thurston told her, “we don’t want this hangiover our head” and “we don’t know what to do

3 UBS also responds that Brady and Decker likely discyssetbuts of Benussi's emails, as Decker recalled, rather
than by forwarding the erls, as Brady recalled.Id.)
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with you.” (Watson Decl. Ex. B at 448.) Tlstwn denies making those statements. (Palmieri
Decl. Ex. D at 209.) In a subsequemail to Thurston, Benussi wrote:
| know your group is following protocpland respect your position but cannot
reveal this person and continue to rlwoat this branch with potential
retaliation. . . . What éimspired last year wanappropriate, but | didn’t report it to
avoid problems since | was new at the bhanc. . It's a very difficult situation

and hadn’t anticipated my email would trigger an HR complaint. It was not my
intention.

(Watson Decl. Ex. AA.) Nonetheless, Benusstttised to the HR ingéigator, Richard Hahn,
that the offensive comment was that “becausendihmarried, I'm either dyke or a slut.” (Id.
Ex. B at 399-400.)

During the investigation, Benussi says that sfwvealed to Brady that she is a lesbian,
although she did not use the words “lesbian” o‘ga8enussi alleges that during the week of
November 15 through 19, she made the followingdrstatements in the context of explaining to
Brady why she did not want to identify or wamnkar the person on the 15th floor who made the
offensive comment:

1. Early that week, she told Big, “I'm really private about my own life, and | lead an
alternate lifestyle. I'mot like anybody else.”1q. at 497.)

2. On November 18, she said, “Kellie, just so you know, | don’t date men. . .. I'm not as
protected as you are . . . . | don't wantdtk about my life with this gentleman
[Hahn]. . .. I'm embarrassed.ld( at 409-10.)

3. On November 19, 2010, she told Brady, “g@ing to be very embarrassing for me to
reveal myself, you know, because | don’t daen. . . . | don’t want to go to another
firm—I’'m embarrassed. . . . I'm really sorrydld you. . . . | really hate myself."ld.
at411))

Brady denies that Benussi said she had an “atemnlifestyle” or “d[idjn’t date men.” (Def.’s

R. 56.1 Stmt.  71.) Brady recalls Benussisgwomething to the effect of “[y]ou are



protected,” but Brady says she understood thisfeer to Brady’s working relationship with
Decker—not anyone’s sexual orientatioihd.)

On November 19, Brady drafted an email to Hahn to “review the events that have
transpired” in the “very difficult situation with Eha Benussi.” (Palmieri Decl. Ex. T.) The first
behavior that Brady cited &soncerning” was Benussi’s “publdly proclaiming her fondness of
me at office outings” and “follow[ing] me aund at office events wanting to get all my
attention.* (Id.) On November 22 or 23, Thurstamote the following notes regarding
Benussi’s termination: “John & Kelly want torte today . . . . Too much work, unmanageable
rela. at this time.”(Palmieri Decl. Ex. RseeDef.’s Reply Br. 7.) Ira subsequent deposition,
Thurston denied that Benussi was termindtedefusing to name the person who made the
offensive statement. (Palmieri Decl. Ex. D at 241.) On November 23, Benussi was informed
that her employment was being terminated. (Def.’s R. 56.1 Stmt. { 63.)

IV. Defendant’s 2011 EEOC Submission

In UBS’s September 19, 2011 submission to the Equal Employment Opportunity
Commission (“EEOC?"), its account of the tilime and rationale for Benussi’'s termination
differs from its current position. The EEGGbmission does not ref the events of
November 5 and 9 that UBS now asserts weee'final straw”; nor does it mention any
discussion on November 9 of Benussi’s termorati (Palmieri Decl. Ex. Q.) Instead, it cites as
“significant” a November 18 meeting that Benu'sdiruptly left” after Brady told her that she
had been insubordinate and difficult to managdé. at 6.) It also statabkat the following events
led to the termination decision: (1) a Novemb@&remail from Benussi stating that she “will not

communicate” further with Brady; (2) Benussi’®©fdinued refusal to provide the identity of the

4 UBS does not attempt to explain this statement in its motion papers.
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[employee] who made the offending statemgrasd (3) Benussi's “repeated and almost
obsessive questioning of’ the Brady/Cowan relationsHgh) (The next page of the submission
repeats UBS'’s contention that Besls “failure to cooperate imternal investigations” was
among the reasons for her terminatimh &t 7)—an apparent contradiction of Thurston’s
deposition testimony. UBS'’s submission also states tha or about November 23, UBS made
the decision to terminate Ms. Benussi’'s employmend” &gt 6.)

UBS now contends that such “minor incongisies” in its story are immaterial because
nothing in its EEOC submissiondntradicts” Brady’s and DecKs testimony that they made
the termination decision on November 9.e{[» Reply Br. 5.) UBS argues that any
inconsistency is resolved byettestimony of Decker and Brathat their termination decision
was held “in abeyance” pending the invesimabf Benussi’'s November 12 emaild.y UBS'’s
reply brief also asserts that any inconsisesnare insignificantdcause its EEOC submission
was “written by counsel®” (Def.’s Reply Br. 5.) The briéh which UBS makes this argument is
signed by the same counsel who signed its EEOC submission.

DISCUSSION

Benussi alleges that UBS’s termination of éBeployment was unlawful. On the basis of
her report of her co-worker’s offensive retashe makes claims for unlawful retaliation under

federal, New York State, and New York City 1&wOn the basis of heidleged disclosures about

® UBS does not attempt to explain this apparent discrepancy.

® At oral argument, defense counsel conceded that the EEOC submission represented UBS’s own statement. (Tr.
11)

" SeeTitle VII of the Civil Rights Act of 1964, 42 U.S.C.Z2)00e-3(a) (“Title VII"); New York State Human Rights
Law, N.Y. Exec. Law § 296(1)(e) (“NYSHRL"); New York City Human Rights Law, N.Y.C. Admin. Code § 8-
107(7) (“NYCHRL").
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her “alternate lifestylg she makes pendéntlaims for sexual orientation discrimination under
New York State and New York City lalvUBS moves for summajydgment dismissing all
claims.

A casual reading of the documents suggestsMs. Benussi was a difficult employee,
and one who required extra supervision and guddo achieve modest financial goals. The
decision to terminate her may be fully justifieOn the other hand, Ms. Benussi worked for UBS
for almost a decade. The question surroundingetimeination must be analyzed in accordance
with legal standards to determimhether there are genuine digsubf material fact, and cannot
be based on a prediction of which party will prevail.

I. Summary Judgment Standard

“Summary judgment is appropriate wheonstruing the evidence in the light most
favorable to the non-moving party, ‘there is no gaeuispute as to any material fact and the
movant is entitled to judgmeé as a matter of law.”Rojas v. Roman Catholic Diocese of
Rochester660 F.3d 98, 104 (2d Cir. 2011) (quoting FedCR. P. 56(a)). A fact is material
only if it “might affect the outcome of the suibder the governing law,” and a factual dispute is
genuine only if “the evidence is such thatasonable jury couldtn a verdict for the
nonmoving party.”Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). Nonetheless,
“summary judgment is improper when the dauerely believes that the opposing party is
unlikely to prevail on the merits after trialAm. Int’l Grp., Inc. v. London Am. Int’l Corp. Ltd.

664 F.2d 348, 351 (2d Cir. 1981).

8 See28 U.S.C. § 1367. UBS notes tia¢ Court also has diversity jurisdimi over all claims because UBS does
not share New York citizenship in common with Benu&ae?28 U.S.C. § 1332(c). In light of UBS'’s clarification,
the parties apparently do not disputatttdBS’s principal place of businessnsNew Jersey (Def.’s Op. Br. 2) and
that it is incorporated in Delaware (Compl. T 2).

9 SeeNYSHRL, N.Y. Exec. Law § 296(1)(a); NYCHRL, N.Y.C. Admin. Code § 8-107(1)(a).
11



The moving party bears the initial burden of producing evidence on each material
element of its claim or defense demonstrating that it is entitled to r&leef.Celotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). The evidence on eaatferial element must be sufficient to
entitle the movant to relief as a matter of lavit. Teddy Bear Co. v. 1-800 Beargram (37.3
F.3d 241, 244 (2d Cir. 2004). Once the movingyphas made an initial showing that no
genuine dispute of material fact remains, thenmoving party may not refute this showing solely
by means of “[c]onclusory allegatis, conjecture, and speculatioNjagara Mohawk Power
Corp. v. Jones Chem., In@15 F.3d 171, 175 (2d Cir. 2003), lbotist instead present specific
evidence in support of its contentitirat there is a genuine disputetasnaterial facts. Fed. R.
Civ. P. 56(c). The Court resolves all ambiguitied draws all factual inferences in favor of the
nonmovant, but “only if there is a ‘gaine’ dispute as to those factsStott v. Harrig 550 U.S.
372, 380 (2007).

Il. Burden-Shifting Framework Under McDonnell Douglas

Benussi’s claims are subject to the burgaifting framework set forth by the Supreme
Court inMcDonnell Douglas Corp. v. Gree#ll U.S. 792, 802-803 (1973). Under that
framework,

a plaintiff first must establish prima faciecase of discriminatn . . . . If he does

so, the burden [of production] shifts the employer to articulate a legitimate,

non-discriminatory reason for the employealismissal. If such a reason is

proffered, the burden shifts back to the plaintiff to prove that discrimination was
the real reason for ¢hemployment action.

Graham v. Long Island R.R30 F.3d 34, 38 (2d Cir. 2000) (citations omitted). This framework

also applies to retaliation claim&orzynski v. JetBlue Airways Corp96 F.3d 93, 110 (2d Cir.
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2010)* Courts have characterizéitk plaintiff's initial burden oproduction in this framework
as “minimal.” SeeJute v. Hamilton Sundstrand Coyg20 F.3d 166, 173 (2d Cir. 2005).
Ill. Retaliation Claims

Title VII's anti-retaliation provision prohibitan employer from “discriminat[ing] against
any of his employees . . . because he has eppasy practice made an unlawful employment
practice by [Title VII].” 42 U.S.C. 8§ 2000e-3(&)To establish a prima facie case of retaliation,
an employee must show that (1) she was gagan protected activity2) the employer was
aware of that activity; (3) the employee suffeaaahaterially adverse action; and (4) there was a
causal connection between the protectetivity and that adverse actionl’ore v. City of
Syracuse670 F.3d 127, 157 (2d Cir. 2012) Defendant disputes the first and fourth elements,
i.e., whether Benussi was engaged in a proteatéiglity and if so, whether that protected
activity was the cause of her termination.

A. Protected Activity

UBS argues that Benussi has not producedaeiffi evidence that she was engaged in a

“protected activity” for two reasons: (1) sheutbnot have reasonabbelieved that a single

19 Courts have also traditionally applied eDonnell Douglasanalysis to analogous claims under the NYSHRL
and NYCHRL. SeeDawson v. Bumble & BumhIl898 F.3d 211, 217 (2d Cir. 2005). Recently, however, the
Second Circuit questioned the apprafeness of that analysis for NYCHRIaims in light of a 2005 amendment
intended to reduce plaintiff§urdens under that lanseeMihalik v. Credit Agricole Cheuvreux N. Am., In€15
F.3d 102, 110 n.8 (2d Cir. 2013) (“It is unclear whether, and to what exteMcbennell Douglasurden-shifting
analysis has been modified for NYCHRL claims.”). SitieeCourt concludes that Plaintiff prevails in this motion
under the potentially more exacting standards of Titleatl NYSHRL, it is unnecessato decide whether she
could have prevailed under the NYCHRL standard.

" “The standards for evaluating . . . retaliation claims are identical under Title VIl and the NYSK&ly.v.
Howard I. Shapiro & Associates Consulting Engineers, PI06 F.3d 10, 14 (2d Cir. 2013). The elements of a
NYCHRL retaliation claim are analogous but are tetestrued more liberally in plaintiffs’ favoiSeeFattoruso v.
Hilton Grand Vacations Co., LLG25 F. App’x 26, 27 (2d Cir. 2013). Again, there is no need to draw fine
distinctions here because the Court concludes thatifflpievails even under the more restrictive standard
applicable to Title VI and NYSHRL.
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remark by a co-worker that she was “either kedgr a slut” was unlawful; and (2) she did not
“oppose” the conduct since her email sththat it was “not a complaint.”
1. Reasonable Belief in Unlawful Discrimination

“A plaintiff may prevail on a claim for taliation even when the underlying conduct
complained of was not in fact unlawful ‘sanlg as he can establish that he possessed a good
faith, reasonable belief that the underlying raded actions of the employer violated [the]
law.” Treglia v. Town of Manlius313 F.3d 713, 719 (2d Cir. 2002)hus, “the plaintiff need
not prove that her underlying compitof discrimination had merit.’Lore, 670 F.3d at 157.

UBS contends, perhaps correctlyat the single remark atsige here would not sustain a
claim for illegal discrimination on the basis tlitatreated a hostile work environmer8ee
Riscili v. Gibson Guitar Corp605 F. Supp. 2d 558, 566 (S.D.N2Q09) (“In general, a single
offensive remark does not violate the [gwBut as it concedes, the issue iretaliation claim is
not whether the complained-of conduct actualblated the law, but whether the complainant
reasonably believetthat it did.

UBS cites several cases in which isolatédrsive remarks were held insufficient to
support a reasonable belief tilaey were unlawful. (Defs Br. 12—14.) In those cases,
however, the remarks at issue were not direideddividuals on the basis of their membership
in a protected class, or the complainant had cattétht he had no reason to believe they were

|.12

unlawful.© Such general, crude remarks—whichmoeaddressed to an individual’s protected

status—stand in contrast to thenarks allegedly dirgted at Benussi.

125ee, e.gClark County School District v. Breedes82 U.S. 268, 26971 (2001) (plaintiff's co-workers laughed
after reading aloud a job applicant’s psychological profile, which reported that he once madeitheexpal
remark at issuelQ’Leary v. Accretive Health, Inc657 F.3d 625, 628 (7th Cir. 2011) (plaintiff “by his own
admission had no reason to believe that [a young male employee] felt sexually harassed by [an older female
employee’s] remarks” about “dating men his ag®figdleton v. Metro. Coll. of N.Y545 F. Supp. 2d 369

14



Here, Benussi reported that she was “viéyl@ashed” for being “an unmarried woman,”
and that the speaker remarked that stust be either a “dyke or a sltt."Benussi said that the
incident had made her so uncomfortable thatdsth@ot want to work on the same floor as the
person who made the comments. As a result of her report, her employer launched an
investigation into these commeiatsd repeatedly asked her to reveal the name of the person who
made them. Indeed, UBS’s HR representatilegatly said that “weéon’t want this hanging
over our head.” Thus, Benussi alleges that tmensents were personally directed at her because
of her gender, that she was uncomfortable wgrkiear the speaker as a result, and that her
employer expressed serious concern about tegeal comments. Under these circumstances, a
reasonable jury could conclutigat Benussi reasonably mted that the comments were
unlawful.

Nothing inReed v. A.W. Lawrence & Co., In85 F.3d 1170 (2d Cir. 1996) compels a
contrary result. There, theart hypothetically commented tHgtaintiff likely would not have
passed the ‘good faith reasonablef]etest” if the only evidenceffered at trial had been [her
supervisor]'s isolated commerdbout whether his “pecker is getting in the way.” 95 F.3d at
1179. Although other circuits have apparesit on whether “a single offensive remark may
support a reasonable, if mistakenljdfethat the law has been violaté at least one court in this
Circuit has answered in the affirmativRiscili v. Gibson Guitar Corp605 F. Supp. 2d 558,

566 (S.D.N.Y. 2009) (citing conflictg holdings in the Fourth arfSeventh Circuits). There,
Judge Holwell concluded that where the plaintiéffaployer initiated an investigation into an

offensive comment, he “justifiably could habelieved that his employer thought the law had

(S.D.N.Y. 2008) (no evidence that vulgar “offhand comtherade during a “heated encounter” was “suggestive of
an unwanted sexual advance”).

13 Defense counsel conceded at oral argument that these were gender-based slurs. (Tr. 27.)
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been violated” and therefore “a jury could rationatifer that [plaintiff]'s belief [that] the law
was violated was reasonabldd. at 566—67.

It is for a jury to decide whether Benussasonably believetthat the comment was
unlawful. To the extent that multiple incidsrare required to sustain a reasonable belief in
unlawful conduct, the Court notes that Benimsgl made two prior complaints to HR about
inappropriate treatment in 2004 and 2008thdugh Benussi does not claim that she was
terminated in retaliation for reparg those prior incidents, thgyovide some context for the
reasonableness of her belief that the offensirerks at issue were unlawful. Indeed, she was
transferred to the 1285 Branch aftéaiming that a prior supengs had “created a hostile work
environment.” Accordingly, a juris the appropriate arbiter wthether Benussi’'s belief was
reasonable in this case.

2. Opposition to Discrimination

Next, UBS contends that Benussi failedappose” discriminatory conduct because her
email stated that it was “not a complaint” @setause she refused to name the person who made
the offensive comment.

“The term ‘oppose,’ being left undefined by #tatute, carries its dinary meaning: ‘to
resist or antagonize . . . ; to contend aggito confront; resist; withstand.Crawford v. Metro.
Gov't of Nashville & Davidson Cnty., Tens55 U.S. 271, 276 (2009) (citations omitted).
There is no need to exhibit “active, consistdrghavior” in order tdoppose” discriminatory
conduct: a person may “oppose” conduct by “tak[imgjction at all to advance a position
beyond disclosing it."ld. at 277. Thus, it is unnecessary to $figate or initiate’ a complaint to
be covered” by the airretaliation laws.Id. It is sufficient for a plaitiff to make “an ostensibly

disapproving account of sexually obnoxious hébratoward her by a fellow employeeld.
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Here, a jury could reasonably interprenBssi’'s conduct as opposition to the offensive
comments. While she did not lodge a formal clzamp, she made clear that she disapproved of
the comments and felt she had been “verbalshbd.” Moreover, her objection to working on
the same floor as the person who made the comments was a form of “standing pat” in the face
her employer’s suggestionahshe move thereéSeeCrawford, 555 U.S. at 277.

B. Causal Connection

1. Prima Facie Case

UBS argues that an additionaldependent basfer summary judgment is that Plaintiff
has failed to produce evidence in its prima faese that Benussi's repof the offensive
comments was theauseof her termination.

Unlike discrimination claims, Title Vltetaliation claims are subject to the stricter
standard of “but-for causatidnyhich “requires proof that gnunlawful retaliation would not
have occurred in the absence of the allegexhgful action or actions of the employetniv.
of Texas Sw. Med. Ctr. v. Nass&B3 S. Ct. 2517, 2523, 2533 (2013) (noting that discrimination
claims are subject to a lesser, “motivating facstandard). Nonethelss“[c]lose temporal
proximity between the plaintiff's protecteation and the employer’s adverse employment
action may in itself be sufficient to establiske tiequisite causal connaxt between a protected
activity and retaliatory action.Kaytor v. Elec. Boat Corp609 F.3d 537, 552 (2d Cir. 2010);
seeBagley v. J.P. Morgan Chase & Cdlo. 10-CV-1592, 2012 WL 2866266, at *9 (S.D.N.Y.
July 12, 2012). And though “the interveg period must be ‘very close,id., courts have found
an intervening period of lessan a month to be clogmough to infer causatiorsee, e.g.

Treglia v. Town of Manliys313 F.3d 713, 721 (2d Cir. 2002) (period of February to March);

Bagley 2012 WL 2866266, at *10 (citing cases wdh&rnger periods were close enough).
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Here, UBS terminated Benussi's employmeithim eleven days of her report of the
offensive comment. Coupled withe HR representative’s allafjstatement that “we don’t want
this hanging over our head,” a jury could reasonably find that Belnassnade a prima facie
case that, but for her report, her empleyirwould not have been terminated.

2. Pretext

UBS argues that even if Benussi has mapgraa facie case of retaliation, she has failed
to produce sufficient evidence of pretext imligf UBS’s evidence of its legitimate, non-
discriminatory reasons for her termination. ledeUBS has produced substantial evidence of its
non-discriminatory reasons: that Benussi wasibordinate, difficult tananage, argued about
performance goals, and repeatedly brought uyggems about the Brady/Cowan relationship
which were none of her business, especiallyesthe matter had alreadgdn settled with HR.
Accordingly, Benussi must produce evidence sufficiena jury to conclude that these reasons
were pretextual-+e., that her November 12 owplaint was a “but-for” case of her termination.

“Since discrimination plaintiffs rarely hawrect evidence of discriminatory animus,”
they often must rely on circumstaal evidence of unlawful pretexEvans v. Port Auth. of New
York & New Jerseyl92 F. Supp. 2d 247, 266 (S.D.N.Y. 200Zhus, “[a] plaintiff may prove
that retaliation was a but-f@ause of an adverse employment action by demonstrating
weaknesses, implausibilities, inconsistenabes;ontradictions ithe employer’s proffered
legitimate, nonretaliatory reasofws its action. From such disgpancies, a reasonable juror
could conclude that thexplanations were a pretext for a prohibited reasatahn Kwan v.
Andalex Grp. LLC737 F.3d 834, 846—47 (2d Cir. 2013). Fumthere, “a plaintiff may rely on

evidence comprising her prima facie case, inclgdemporal proximity, together with other
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evidence such as inconsistentgoyer explanations, to defeatnsmary judgment at that stage.”
Id. at 847.

Here, Benussi has produced evidence of instgrscies and contradictions in both UBS’s
stated reasons for her termination and in its actof the timing of the decision. First, UBS’s
current position that the termination decision wesgle on November 9 is in tension with its
prior submission to the EEOC in which it statkdt “on or about November 23, UBS made the
decision to terminate Ms. Benussi's employment.” The timing of the decision, of course, is
critical in this case becausemsssi reported the offensive commhén the period between when
Decker and Brady now say they made theisien (November 9) and when UBS’s EEOC
statement says the decision was made (NovembenZB$ may be correct that it is logically
possible to construe its EEOC statement asistamd with the proposiin that the decision was
made on November 9 and “held in abeyanceil Wovember 23. Nonetheless, a jury could
reasonably view such a significant omission fidBS’s EEOC submission as evidence that it
subsequently altered its position as a pretejigtify the terminatin decision. The Court
cannot assess Decker’s and Brady’s ciiétyitbn a motion for summary judgmengee
Anderson477 U.S. at 255 (“Credibility determinatigrthe weighing of the evidence, and the
drawing of legitimate inferences from the facts pry functions, not those of a judge . . . .”);
see alsdPatrick v. LeFevre745 F.2d 153, 159 (2d Cir. 1984) (summary judgment inappropriate
where “state of mind, motive, sincerity @rscience are squarely implicated”). UBS’s

argument that any discrepancies should bergghbecause the EEOC statement was “written by
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counsel” is unpersuasive, particularly so beedilne same counsel drafted both the EEOC
statement and its @sent motion papers.

Furthermore, Benussi has shown atiéas inconsistencies in UBS'’s statexhsondor
her termination. First, UBS’s HR representatfaye Thurston, denied at her deposition that
Benussi was terminated for refusing to name the person who made the offensive comment,
although UBS cited this as a reason in its EESBfiement (before the deposition) and in its
present briefs (after the deposit). Second, in Brady’s draft etheummarizing “the events that
have transpired” in the “very difficult situah with Elena BenussiBrady first cited as
“concerning” Benussi’'s “publically proclaimg her fondness of na office outings” and
“follow[ing] me around at office events wanting get all my attention.” That reason has
appeared nowhere else in any of UBSplanations for the termination decision.

For purposes of Benussi’s retaliation claith® issue is not whether these reasons are
themselves impermissible, but whether theyesent inconsistencies in UBS’s account of the
reasons for Benussi’'s termination. Here, UBSidting story about the timing and rationale for

the termination decision constitutes sufficiemidence from which a reasonable jury could

14 Defense counsel’s statement at oral argument tlesiehglly these EEOC petition statements are not admissible”
(Tr. 11) is unsupported by the cases cited in its.bfikose cases did not hold that EEOC statements are
inadmissibleas evidence, but ratherathunder the facts of those cases, theominconsistencies were insufficient to
raise an issue of pretex&eeSarmiento v. Queens Coll. CUNY36 F. Supp. 2d 93, 105 (E.D.N.Y. 2005) (EEOC
statement not probative ofgiext because it “only misrepresents the mamme/hich [supervisors] were informed

of [an applicant’s] ethnicity, nidhe fact of their knowledgegff'd, 153 F. App’x 21 (2d Cir. 2005McDowell v. T-
Mobile USA, Ing.CV-04-2909, 2007 WL 2816194, at *15 (E.D.N.Y. Sept. 26, 2007) (“To the extent that a
defendant’s communications with the EEOC statement contain factual errors, courts have, not surtakengly
case-by-case approach in determinihe impact of these errors.&ff'd, 307 F. App’x 531 (2d Cir. 20098haron
Council v. Tri-Star Const. Cp01-CV-11788, 2004 WL 253298 at *3 & n.4 (S.D.N.Y. Feb. 10, 2004) (stating that
such inconsistenciesrfaybe,” but are “notlways sufficient to raise an inference of pretext, and concluding that
none was raised where “Plaintiff has failed to adduce any evidence . . .that would support areinfese
discrimination.”). Here, Defendant’'s EEOC submission is relevant and its inconsistencies wahcurB&ht

position touch directly upon the central issues in this case: when and why the termination decision was made.
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conclude that UBS’s statedasons might be pretextugeeCarlton v. Mystic Transp., Inc202
F.3d 129, 137 (2d Cir. 2000) (“The inconsistghetween the justifications offered for
[Plaintiff]'s dismissal in [Defendant’s EEOC sulssion and its position in district court] raises
a genuine issue of material fagth regard to the veracity ¢iis non-discriminatory reason.”).

The applicable standard of “but-for” causatidoes not preclude a finding of pretext.
Here, on the basis of UBS’s own EEOC submissaareasonable jury caliconclude that the
termination decision was not made until after Bensiddébpvember 12 email. Furthermore, a jury
could conclude that the November 12 email anted to the “final straw” that convinced
Benussi’'s supervisors to terminate her. eled, Benussi alleges that Thurston said “we don’t
want this hanging over our head.” Thus, a reabtenjury could conclude that had Benussi not
complained about the offensive comment, her supars would not have ultimately decided to
terminate her.SeeNassar 133 S. Ct. at 2533 (defimg “but-for” causation).
IV. Sexual Orientation Discrimination Claims

To establish a prima facie case of sexar@ntation discrimination under either the
NYSHRL or NYCHRL, a plaintiffmust demonstrate the following: (1) she was within the
protected class; (2) she was qualified for the position; (3) she was subject to an adverse
employment action; and (4) the adverse acti@uoed under circumstances giving rise to an
inference of discriminationSeeleibowitz v. Cornell Uniy.584 F.3d 487, 498 (2d Cir. 2009)
(general elements for discrimination under Title V8)nmons v. Akin Gump Strauss Hauer &
Feld, LLP, 508 F. App’x 10, 12 (2d Cir. 2013) (citimgbstantially identical elements for
NYSHRL); Campbell v. Cellco P’shiB60 F. Supp. 2d 284, 297 (S.D.N.Y. 2012) (appropriate
to use Title VIl elements “as a guide” in angbus NYCHRL claims, though the latter are to be

construed more liberally). UBS contests #aequacy of Benussi’'s evidence on the fourth
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element on two grounds: (1) that she cannot detrateghat UBS had knowledge of her sexual
orientation; and (2) alternatively, that she hasproduced evidence giving rise to an inference
of discrimination.

A. UBS’s Knowledge of Baussi’'s Sexual Orientation

UBS contends that because Benussi never egfeéarherself as “gay” or “lesbian,” no
reasonable jury could find that her supervisor knew she was gay. Given the facts here, that
argument is swiftly rejected. Bassi testified that, dung the week of the HR investigation, she
made several statements to her supervisofiekigtady, to the effedhat she “lead[s] an
alternate lifestyle” and “do[es]n’t date menifideed, after Brady was aware of Benussi's
allegation that she had been called “a dyke ouig’®enussi again allegéy told Brady: “it's
going to be very embarrassing for me to revegself, you know, because | don’'t date men. . . .
I'm embarrassed. . . . I'm really sorrydld you. . . . | really hate myselt”

Whether Benussi actually said these thjraggl whether Brady understood them to mean
that Benussi is gay, are jury questions.

B. Inference of Discrimination

For reasons similar to those applicable to Benussi’s retaliation cleeémsuprdart
[11.B.2, she has produced sufficient evidence obanection between her sexual orientation and
UBS’s termination decision.

With respect to Benussi’s prima facie cad®e has satisfied her minimal burden to
demonstrate an inference of discrimination. First, as described above, there is a genuine dispute

about whether UBS'’s termination decision came alalys after Benussi’'s alleged disclosure of

15 As set forth above, there is also sufficient evidenaeBhnady did not decide to terminate Benussi until after
hearing these disclosureSee suprdlart 111.B.2.
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her sexual orientationSeeHardekopf v. Sid Wainer & Sp2-CV-3251, 2004 WL 2199502, at
*6 (S.D.N.Y. Sept. 29, 2004) (“[T]he temporalogrmity between Plaintiff's announcement of
her [protected status] and her termination is shahan inference of discrimination on the basis
of [that status] is raised.”). Second, after &dlseged disclosure, Bradyafted an email in which
she characterized as “concerning” Benussi’s figally proclaiming hefondness of me at office
outings” and “follow[ing] me around at office eusrwanting to get all my attention.” Taking
these facts together, a reasonaintg might conclude that aft@rady learned that Benussi was
gay, Brady felt uncomfortable with Benussi’'sspproclamations of “fondness,” which at least
partially motivated Brady to teninate Benussi’'s employmengeeVargas v. Morgan Stanley
438 F. App’x 7, 9 (2d Cir. 2011) (“motivaig factor” standardpplies to NYSHRL
discrimination claims; NYCHRL casese construed “more liberally”).

With respect to pretext, Benussi has &t burden for the same reasons discussed
above: UBS’s timeline and rationale for her teration reflect significant inconsistencieSee
E.E.O.C. v. Ethan Allen, Inc44 F.3d 116, 120 (2d Cir. 1994) (“From such discrepancies a
reasonable juror could infer thiiie explanations given by [Deféant] . . . were pretextual
.....). Accordingly, there is a triable issof pretext for Benussisexual orientation

discrimination claims.

23



CONCLUSION

The record reveals that there are genuine disputes of material fact concerning Plaintiff’s
claims, which preclude the grant of summary judgment. While the evidence may not be
compelling, Benussi has met her burden to produce evidence sufficient for a reasonable jury to
find in her favor. Accordingly, the Court DENIES the Defendant’s motion for summary

judgment in its entirety.

Dated: New York, New York SO ORDERED

February /4 ,2014
Wz

PAUL A. CROTTY’
United States District Judge
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