White et al v. West Publishing Corporation et al Doc. 54 Att. 4

UNITED STATES DISTRICT COURT
SOUTHERNDISTRICT OF NEW YORK

EDWARD L. WHITE, P.C.,

Plaintiff, 12 Civ. 1340
(JSR)
ECF Case
V.

WEST PUBLISHING CORPORATION d/b/a West;
and REED ELSEVIER, INC. d/b/a LexisNexis,

Defendants.

DEFENDANT WEST PUBLISHING CORPORATION’'S RESPONSES AND
OBJECTIONS TO PLAINTIFF'S FIRST REQUEST FOR ADMISSI ON

Pursuant to Rules 26 and 36 of the Federal Riil€svd Procedure, Defendant
West Publishing Corporation (“West”), by and thrbuts undersigned attorneys, hereby
responds and objects to Plaintiff's First Requesidmission, dated September 7, 2012 (the
“Requests”), as set forth below.

West hereby responds to the Requests subjecat @Beheral Objections and
Specific Objections and Responses set forth hevéirout waiving and expressly preserving all
such objections. West also expressly preservgsnfaobjections as to competence, relevance,
materiality, privilege, and admissibility into eedce of any response to the Requests; (b) the
right to object to other discovery procedures inugj or relating to the subject matter of the
Requests or any response to the Requests; arfte(apht at any time to revise, correct,

supplement, or clarify any of the responses oratigjes herein.
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GENERAL OBJECTIONS

These general objections are hereby incorporatedeach specific response as if
fully set forth therein. Any objection or lack objection to any portion of a request is not to be
deemed an admission.

1. West objects to the definitions and Requests t@xtent Plaintiff seeks to
impose on West any obligation different from ordmter than that provided for, required by, or
permitted by the Federal Rules, the Local RuleSiwil Procedure for the United States District
Court for the Southern District of New York, Judgakoff's Individual Rules, and/or any rules,
applicable case law, court orders, or agreemerttsegbarties governing the proper scope,
timing, and extent of discovery in this proceeding.

2. West objects to the definitions and Requests t@xtent they are vague,
ambiguous, duplicative, or confusing.

3. West objects to the definitions and Requests adyolveoad and/or unduly
burdensome to the extent they call for informatiwatt is not relevant to the issues in this case.

4, West objects to the definitions and Requests t@tent they purport to require
the disclosure of information that: (1) was prepdia, or in anticipation of, litigation; (2)
constitutes attorney work product; (3) containsfictamtial attorney-client communications; or
(4) is otherwise protected or subject to exemptiom disclosure by any statute, rule,
regulation, common law or other principle, or anlyes basis recognized under applicable law.

5. West objects to the definitions and Requests t@xtent they purport to require
information beyond West’s possession, custodypatrol.

6. West objects to the definitions and Requests t@xtent they seek information

that is already in Plaintiff's possession, custaatygontrol.



7. West does not admit, adopt, or acquiesce in ansactexization of, or
assumption, either express or implied, underlyimg a@legation set forth in the Requests.

8. The providing of information herein shall not bensttued as an admission by
West that any such information is relevant, makteoiaadmissible for any purpose, including
trial, in the above-captioned action, and West da#svaive its right to object, on any ground,
to the admissibility or use of the information piaed.

9. West, through its counsel, is willing to confergood faith with Plaintiff
concerning the Requests, or the objections anadnsgs herein, to attempt to minimize or
resolve any dispute.

SPECIFIC OBJECTIONS AND RESPONSES TO REQUESTS

The foregoing General Objections apply to eacthefspecific Requests and are
hereby repeated and incorporated in each of Weggésific responses and objections below. In
response to certain Requests, West may restateranere of its General Objections for clarity
or emphasis. However, the lack of such specifieremces and/or the provision of the specific
responses and objections stated below are notdatkas, and shall not be deemed to be, a
waiver, either in whole or in part, of any of tlewdgoing General Objections. Subject to the
General Objections, and without waiving them, Wesher responds and objects to each
individual Request as follows:

Reguest No. 1:
Admit that Plaintiff is the Copyright Owner witlespect to the Works.

Response to Request No. 1:

Denied.



Reguest No. 2:

Admit that Plaintiff holds copyright registrati@ertificates for each of the
Works in the form attached hereto as Exhibit A.

Response to Request No. 2:

In addition to the General Objections, West digjég this Request as vague and
ambiguous because it refers to an Exhibit A that mat attached to the Requests. Subject to
and without waiving or otherwise limiting these sifie objections, West denies this Request but
admits that Plaintiff has produced registratiortifieates for the Works.

Reguest No. 3:

Admit that the copyright registration certificaieshe form attached
hereto as Exhibit A are valid.

Response to Request No. 3:

In addition to the General Objections, West adlgjéa this request as vague and
ambiguous because it refers to an Exhibit A that mat attached to the Requests. Subject to
and without waiving or otherwise limiting these eifie objections, West denies this Request.

Request No. 4:

Admit that You did not seek or obtain permissianirthe Plaintiff to
reproduce the Works.

Response to Request No. 4:

Subject to and without waiving or otherwise limgithe General Objections,
West denies this Request but admits that it didseek or obtain express permission from the

Plaintiff to reproduce the Works.



Request No. 5:

Admit that You did not seek or obtain permissianirthe Plaintiff to
create a Derivative Work based upon the Works.

Response to Request No. 5:

In addition to the General Objections, West objéuthis Request to the extent it
presumes that West created a Derivative Work. eéatihp and without waiving or otherwise
limiting these specific objections, West denies fRequest but admits that it did not seek or
obtain express permission from the Plaintiff toateea Derivative Work based upon the Works.

Reguest No. 6:

Admit that You did not seek or obtain permissianirthe Plaintiff to
distribute Copies of the Works.

Response to Request No. 6:

In addition to the General Objections, West objézthis Request to the extent it
presumes that West distributed Copies of the Wo8bhject to and without waiving or
otherwise limiting these specific objections, Washies this Request but admits that it did not
seek or obtain express permission from the Plaiatiflistribute Copies of the Works.

Reguest No. 7:

Admit that You did not seek or obtain an expressrise from the Plaintiff
to use the Works in any fashion whatsoever.

Response to Request No. 7:

Subject to and without waiving or otherwise limgithe General Objections,

West admits this Request.



Reguest No. 8:

Admit that, prior to the institution of this laws$u¥You had no
communications with the Plaintiff, or anyone actorgthe Plaintiff’s
behalf, concerning the grant of a license, wheg¢ix@ress or implied, to
authorize You to use the Works.

Response to Request No. 8:

Subject to and without waiving or otherwise limgithe General Objections,

West admits this Request.

Reguest No. 9:

Admit that You do not now, nor have you at any time&ned or possessed
with respect to the Works any of the exclusive tsghfforded to a
Copyright Owner under the Copyright Act.

Response to Request No. 9:

In addition to and without waiving or otherwismlting the General Objections,
West objects to this Request as vague, ambiguads;@nfusing and denies it on that basis.

Reqguest No. 10:

Admit that You made Copies of the Works by downlogar otherwise
electronically transferring the Works, or versiafishe Works, from the
PACER and/or CM/ECF systems operated by the UrStatkes federal
courts to Your own computer systems, or those ¢peray persons or
entities acting on your behalf.

Response to Request No. 10:

Subject to and without waiving or otherwise limgithe General Objections,
West denies this Request but admits that it obdkihe Works (excluding exhibits) from the
PACER system.

Request No. 11:

Admit that You made Copies of the Works by conveytihe Works into
the electronic file format used by your electroeigal research databases.



Response to Request No. 11:

Subject to and without waiving or otherwise limgithe General Objections,
West admits this Request.

Request No. 12:

Admit that, prior to the filing of the Complaint,ovl included electronic,
text-searchable versions of the Works in Your etett legal research
databases that are available to subscribers.

Response to Request No. 12:

Subject to and without waiving or otherwise limgithe General Objections,
West denies this Request but admits that, pritmédiling of the Complaint, it included, for a
limited amount of time, electronic, text-searchalsesions of the Works (excluding exhibits) in
certain of its electronic legal research datab#s#sare available to certain subscribers.

Reqguest No. 13:

Admit that You included electronic image versiomshe Works, in PDF
or similar form, in Your electronic legal reseantdtabases that are
available to subscribers.

Response to Request No. 13:

Subject to and without waiving or otherwise limgithe General Objections,
West denies this Request but admits that for aeuniime electronic image versions of the
Works (excluding exhibits), in PDF form as filed BACER, were linked to the electronic, text-
searchable versions of the Works that were in redfits electronic legal research databases
that are available to certain subscribers.

Request No. 14:

Admit that subscribers to your electronic legakgesh databases viewed,
downloaded, or otherwise accessed Copies of th&$\oryour electronic
legal research databases.



Response to Request No. 14:

Subject to and without waiving or otherwise limgithe General Objections,
West denies this Request, but admits that a linmtedber of subscribers to certain of its
electronic legal research databases accessed thes \(¢acluding exhibits), and refer Plaintiff to
West’'s Narrative Response to Plaintiff's First Resfufor Production of Documents for further
details.

Reguest No. 15:

Admit that the ECF Registration Form for the Unif&tates District Court
for the Western District of Oklahoma [attached beges Exhibit B] does
not request, require, or effectuate as a conddfareqgistration or
otherwise, any “transfer of copyright ownership’that term is defined in
17 U.S.C. § 101.

Response to Request No. 15:

In addition to the General Objections, West olgjeatthis Request on the ground
that it calls for a legal conclusion. West alsgeots to this Request as vague and ambiguous
because it refers to an Exhibit B that was nothtd to the Requests. West refers Plaintiff to
the referenced document for an explanation oeitss.

Reqguest No. 16:

Admit that Plaintiff's filing of the Works througthe ECF system for the
United States District Court for the Western Didtof Oklahoma did not
effectuate any “transfer of copyright ownership’tlaat term is defined in
17 U.S.C. 8§ 101.

Response to Request No. 16:

In addition to the General Objections, West olgjeatthis Request on the ground
that it calls for a legal conclusion. Subject ta avithout waiving or otherwise limiting the

General Objections, West denies this Request.



Request No. 17:

Admit that the statutes, rules, regulations, amgiomaterials governing
the use of PACER and/or CM/ECF systems do not gqurerequire users
to transfer, license, or otherwise waive his, beits rights under the
Copyright Act as a condition of use.

Response to Request No. 17:

Subject to and without waiving or otherwise limgithe General Objections,
West denies this Request but admits that the s&gtuiles, regulations, and other materials
governing the use of the PACER and/or CM/ECF systdanot request or require users to
transfer or expressly license his, her, or itstaginder the Copyright Act as a condition of use.

Request No. 18:

Admit that You made at least one copy of each efrorks for the
purpose of including at least one copy of eacthefWorks in Your
databases that are available to subscribers ofefeatronic legal research
services.

Response to Request No. 18:

Subject to and without waiving or otherwise limgithe General Objections,
West denies this Request but admits that it mateaat one copy of each of the Works
(excluding exhibits) for the purpose of includingesast one copy of each of the Works
(excluding exhibits) in certain of its databasest #ire available to certain subscribers of its

electronic legal research service.



Request No. 19:

Admit that You made at least one Copy of the fekittof the Works for
the purpose of including at least one copy of thiktéxt of the Works in
at least one of Your databases that are availaldaliscribers of your
electronic legal research services.

Response to Request No. 19:

Denied.

Request No. 20:

Admit that You copied an image of each of the Wpinkd?DF or similar
form, for the purpose of offering those imagesubsribers of your
electronic legal research services.

Response to Request No. 20:

Subject to and without waiving or otherwise limgithe General Objections,
West denies this Request but admits that it lifRBés as filed on PACER to the electronic,
text-searchable versions of the Works.

Reqguest No. 21:

Admit that a complete image of each of the WomR€?DF or similar
form, was included in at least one of Your databdkat are available to
subscribers of your electronic legal research sesvi

Response to Request No. 21:

Subject to and without waiving or otherwise limgithe General Objections,
West denies this Request but admits that an imagaah of the Works (excluding exhibits), in
PDF form as filed on PACER, was linked to the elmat, text-searchable version of that Work
that, for a limited time, was included in at lease of its databases that are available to certain

subscribers of its electronic legal research servic
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Request No. 22:

Admit that You offered to Display, and actually diésplay, at least one
copy of the Works to at least one subscriber of ybectronic legal
research services.

Response to Request No. 22:

Subject to and without waiving or otherwise limgithe General Objections,
West denies this Request but admits that a linmtedber of subscribers to West’s electronic
legal research service accessed transformed versidhe Works as indicated in West's

Narrative Response to Plaintiff's First RequestRooduction of Documents.

Dated: New York, New York
September 21, 2012

/s/ Benjamin E. Marks
R. Bruce Rich
Benjamin E. Marks
Jonathan Bloom
John R. Gerba
WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue
New York, New York 10153
(212) 310-8000
benjamin.marks@weil.com

Attorneys for Defendant
West Publishing Corporation
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