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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
CRAIG MATTHEWS, :
: 12 Civ. 1354 (PAE)
Plaintiff, :
: OPINION & ORDER
-v- :
CITY OF NEW YORK, RAYMOND KELLY, JON :
BLOCH, and MARK SEDRAN, :
Defendants. :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

Plaintiff Craig Matthews, a member of tNew York City Police Department (“NYPD”),
brings this action pursuant to 42 U.S81983 against the City of New York, NYPD
Commissioner Raymond Kelly, Deputy Inspecion Bloch, and Lieutenant Mark Sedran
(collectively, “defendants” or “the City”). Offer Matthews alleges thdefendants violated his
First Amendment rights when they, allegedly, retatiaagainst him after he raised concerns to
the precinct's commanding officers about a pobeing implemented by mid-level supervisors
in his precinct. That policy kgligedly required each patrofficer to meet guota of arrests, stop-
and-frisks, and summonses each month. Defeadaaove for summary judgment. They argue
that Officer Matthews’ speech is unprotectedhy First Amendment, because he was speaking
pursuant to his official employent duties when he reportee thuota system to his commanding

officers. For the reasons that follow, defemgamotion for summaryudgment is granted.
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Background and Undisputed Fact$

Officer Matthews has been employed by W¥éPD for 16 years.Matthews Decl. | 4;
Matthews Dep. 9. During the last 14 years, helie®en assigned to the 42nd Precinct. Matthews
Decl. 1 5; Matthews Dep. 9. His current rasmKPolice Officer.” Matthews Decl. { 3.

A. Officer Matthews’ Speech

The parties have stipulated that, for purpagfagsolving this mtion, Officer Matthews’
speech occurred in the manndeged in the ComplaintSeeDef. Br. 1; Pl. Br. 6 n.1; Def. Reply
Br.1n.1.

The Complaint alleges that, dganing in 2008, mid-level supésors in the 42nd Precinct
“developed and implemented a system of quotasdating numbers of arrests, summonses, and
stop-and-frisks.” Compl. 2. To enforce thegiotas, supervisors developed a system that
assessed officers using color-coded reportsideatified who was meelg, partially meeting,
and not meeting his or her quotdd. The quota system in Officer Matthews’ squad was further
refined by his platoon commandergutenant Mark Sedran. Lien@nt Sedran created a system
that awarded points for “good summonses”—thost @lkddressed hazardous behavior, such as

use of a cell phone while ding—and subtracted pointsrfaon-hazardous summonsed.

! The Court’s account of the underlying facts @ ttese is drawn from the parties’ submissions
in support of and in opposition to the instant motiincluding: the Declaration of William S.J.
Fraenkel in Support of DefendahMotion for Summary Judgmef(itrraenkel Decl.”) (Dkt. 37),
and attached exhibits; the Adavit of Officer Craig Matthew§'Matthews Decl.”) (Dkt. 41); the
Declaration of Erin Beth Harrist in Oppositi to Defendants’ Motiofor Summary Judgment
(“Harrist Decl.”) (Dkt. 40), and attached exhibits; the Declaration of William S.J. Fraenkel in
Further Support of Defendants’ Motion for Suamy Judgment (“Fraenk&eply Decl.”) (Dkt.

46); the deposition of Officer Matthews, excerpitsvhich are attached as Exhibit D to the
Fraenkel Declaration and Exhilditto the Harrist DeclarationNfatthews Dep.”); the deposition
of the City’s Rule 30(b)(6) witess, John Beirne, excerpts of whare attached as Exhibit C to
the Fraenkel Declaration and Exhibit 6 to the i$aiDeclaration (“Beirndep.”); the deposition
of Jon Bloch, Harrist Decl. Ex. 3 (“Bloch Dep.”); and the deposition of Timothy Bugge, Harrist
Decl. Ex. 4 (“Bugge Dep.”).



1 18. Officers were allegedly under constant pressure to neset glnotas and were subject to
punishment for not doing sadd. 2.

Officer Matthews believed that the quota®m violated the NYPD’s core mission, and
he was “unwilling to participate in a practice that would damage the communities he was
entrusted to protect.td. 1 19. Accordingly, in Februa009, Officer Matthews met with the
precinct’s commanding officer at the time, then-Captain Timothy Bugge, and informed Captain
Bugge about the existence of the quota systelff 20. In March and April 2009, with the
guota system having persisted, Officerttlaws met again with Captain Bugde. In May
2009, Officer Matthews also reped the quota system to an unnanpeecinct executive officer.
Id. In June 2009, Captain Bugge told OfficertMaws that he had spek with Lieutenant
Sedran and that “the situation was handldd.”f 21. Nevertheless, Officer Matthews alleges,
the quota system continued in seciet. In October 2009, Captain Bugge informed Officer
Matthews that he would not infere with how supervisors ran their platoons. At this point,
Officer Matthews alleges, he concluded thatas futile to raise his concerns with Captain
Bugge any furtherld. § 222

In January 2011, Officer Matthews met witlen-Captain Jon Bloch, who had replaced
Captain Bugge in May 2010 atprecinct's commanding officeGeeBloch Dep. 13; Bugge
Dep. 13. The meeting took place in Captain Bledaiffice, with two other officers present.
Compl. T 28. Officer Matthews explained hiscerns that the quota system was (1) “causing
unjustified stops, arrests, and summonses begmlise officers felt forced to abandon their

discretion in order to meet their numbers,” §2d“having an adverse effect on the precinct's

> The Complaint does not specify where Offitatthews’ meetings with Captain Bugge
occurred, but implies that they occurred in the precinct.



relationship with the community.td. Officer Matthews has attestédtht when he raised these
concerns, he did not identify any particularustified stop or arrestMatthews Decl. I 13.

Officer Matthews alleges that, as a resulhisfspeech, he was subject to a campaign of
retaliation. Id. 11 21, 25-27, 32-34, 36-38.

B. Procedural History

On February 23, 2012, Officer Matthews filfne Complaint, which brings a § 1983
claim based on alleged infringement of hissEAmendment rights,na a parallel claim under
the New York Constitution. Dkt. Bee infranote 7. On March 16, 2012, defendants moved to
dismiss, arguing that Officer Matthews’ spe&s unprotected because it was made pursuant to
his official employment duties—twit, his inherent dty to enforce the law—and therefore that
his 8 1983 claim must fail. Dki2. Honorable Barbara S. Joneswhom this case was then
assigned, granted defendants’ motion. She reasoned: “Matthews’ complaints to his supervisors
are consistent with his core dugtias a police officer, to legallyd ethically search, arrest, issue
summonses, and—in general—policélatthews v. City of N.YNo. 12 Civ. 1354 (BSJ), 2012
WL 8084831, at *3 (S.D.N.Y. Apr. 12, 2012).

On appeal, the Second Circuit vacateat dismissal. It stated:

The record in this case is not yet suffitily developed . . . to determine as a

matter of law whether Officer Matthewspoke pursuant to his official duties

when he voiced the complaints made here in the manner in which he voiced them.

See Garcetti v. Ceballpss47 U.S. [410,] 424-26 [(2006)] (distinguishing

between giving employees an internaluim for their speech and making certain
speech a duty of employment). As werdaecently observed, “whether a public

3 Officer Matthews’ allegations of retaliati@me not at issue on this motion, which, for the
reasons explained below, is based solely onndiefiets’ argument that Officer Matthews did not
engage in constitutionally protected speech. alleged, the acts of retaliation against Officer
Matthews consisted of: punitive assignment; denial of overtime and leave; separation from his
career-long partner; humiliating treatntieaind negative performance review&eeCompl.

19 21, 25-27, 32—-34, 36-38.



employee is speaking pursuant to h[isfiaél duties is not susceptible to a
brightline rule.” Ross v. Breslin693 F.3d 300, 306 (2d Cir. 2012). The matter
may require some inquiry into “the natuoé the plaintiff's job responsibilities,

the nature of the speech, and the relationship between the ko Here, some

discovery as to these matters is rsseey before it can be decided whether

Matthews can or cannot pursue a First Adraant retaliation claim in this case.
Matthews v. City of N.Y488 F. App’x 532, 533 (2d Cir. 2012) (summary order).

Upon remand, the case was regssd to this Court. On December 17, 2012, the Court
held a conference with the parties to discushkitming a targeted discayeplan keyed to the
factual issue identified by the Second Citcuihe parties thereupon submitted, and the Court
approved, a joint case management plan pnogitbr plenary document discovery, but limiting
depositions to witnesses with knieage of Officer Matthews’ job sponsibilities as they relate
to the speech at issue. Dkt. 29.

On May 20, 2013, as contemplated & Becember 17, 2012 conference, defendants
filed a motion for summary judgment. They argued, this time based on the factual record
developed in discovery, that Officer Matthewspeech was made pursuant to his official
employment dutiesSeeDkt. 36 (“Def. Br.”). On Jund&, 2013, Officer Matthews opposed that
motion. Dkt. 39 (“Pl. Br.”). On June 14, 2013feledants filed a reply. Dkt. 45 (“Def. Reply
Br.”). On July 19, 2013, the Court heard argument.

C. Officer Matthews’ Employment Duties

As contemplated by the Second Circuit insisnmary order and thiSourt in its case

management plan, discovery focused on the natu@dficer Matthews’ employment duties.

The evidence adduced on that point is as follows.



Section 202-21 of the NYPD Patrol Guftdets forth the “Dutieand Responsibilities” of
a Police Officer.SeeHarrist Decl. Ex. 2. It lists 26pecific duties. It does not, however,
describe, or purport to descrilitke day-to-day activities ofRolice Officer. Officer Matthews
attested that his regulartaaties, which occupy 95% of kitime on the job, involve:

(1) going on radio runs, which are respes to 911 calls in the precinct, in

addition to ‘311’ requestsand requests that come through the station house

telephone switchboard, (2) patrolling theestis and vertical palling of local
housing, (3) filling out complaint reporta@ additional forms relating to criminal

activity, lost property, and missing perspmgluding interviewng witnesses, (4)

responding to traffic accidents, (5) trandpay prisoners to and from the precinct

house, courts, and hospitals, and (6) daoaghmunity visits with local businesses

and organizations.

Matthews Decl. | 6ee alsdMatthews Dep. 10 (“QiH]ow would you desche your job, the job
of a police officer? A: 1 enforce the law.”).

Particularly relevant her&ection 207-21 of the Patrol Guide addresses the duty of a
member of the NYPD to report allegations‘cdrruption or other misconduct against members
of the service.” It states, in pertinent part:

All members of the service must be inegtible. An honest member of the

service will not tolerate members of thevsee who engage in corruption or other

misconduct. All members of the service have an absolute duty to report any
corruption or other misconduct, or alletyan of corruption or other misconduct,

of which they become aware.

Fraenkel Decl. Ex. B (emphasis added). 8ac207-21 defines “corruption/other misconduct”

as “[c]riminal activity or other misconduct ofiy kind including the use of excessive force or

perjury that is committed by a member of the service whether on or off ddtylt also

* The Patrol Guide “serves as a guide for Abhkembers of the service.” Fraenkel Reply Decl.
Ex. E (Foreword to the Patrol Guide) (emphasisriginal). It “does not contain distinct
instructions for every situationahmay be encountered in the diglbut its procedures “serve as
performance expectationslti. Matthews testified @t he does not consider the Patrol Guide to
be optional, and acknowledged thare he to not follow a prosion of the Patrol Guide he
would receive “[a]nything frona warning and admonishki§] to a command discipline.”
Matthews Dep. 10-11.



provides a procedure for reporting such miscondutttednternal AffairBureau. It further
states that “[f]ailure to report corruption, other naisduct, or allegations of such act is, in itself,
an offense of serious misconduct and will be charged as sic¢th.”

In deposition testimony, the piees offered differingnterpretations of # extent to which
an officer has a duty to report “misconduct” en&ection 207-21. Offer Matthews testified
that his understanding of that provisiorthat he is not obligated to repesteryviolation of the
Patrol Guide, only those that amount to criahimisconduct, such as corruption, bribery, or
excessive forceSeeMatthews Dep. 14, 19, 21, 24-25, 33, 37, 39.tesdfied that he acquired
that understanding during his training at the police acadeimgt 24, 34, but he could not recall
more specifically where in that training learned of that limit on his duty to repadd, at 39.
Commissioner John Beirne, the City’s Rule 3(§bvitness, offered a different understanding
of Section 207-21. He testifiedatwhether an officer has a dutyreport a particular event or
practice generally turns on whether the offi@asonably believes it tee misconduct, and on
the officer's “common sense.SeeBeirne Dep. 26-27, 46-50, 55, 62—-63. However, he stated,
some actions, such as corruption, criminal a@gtiand excessive force, must be reported
regardless of any subjective beliefthe part of the individual officerld. at 50, 55.

Commissioner Beirne, CaptaBloch, and Captain Bugge all testified that a Police
Officer has no duty to monitoréhconduct of his supervisorBeirne Dep. 22; Bloch Dep. 13;

Bugge Dep. 25. Rather, that job falls to thiegrity Control Officer—an officer with the

® Commissioner Beirne also téd that although some violations of the Patrol Guide’s
procedures would be misconduct that mustdperted, he was “reluctant to say” tidt
violations of the Patrol Guide must be repdrteecause it is a “vemoluminous document” and
“[t]here probably are some things that don’tessarily have to be reported.” Beirne Dep. 48—
49. Commissioner Beirne testified that a nuoarquota system, in and of itself, is not
misconduct that an officer is obligated to repdd. at 36—-37, 65. However, if that quota
resulted in unlawful activity, sucks unjustified stops and arrestsyould need to be reported to
the Internal Affairs Bureauld. at 65, 67, 77.



specific duty of monitoring theomduct of personnel in the pract, including supervisors, and
reporting any misconduct to InteinAffairs. Beirne Dep. 238loch Dep. 21; Bugge Dep. 34—
35; see alsHarrist Decl. Ex. 11 (Patrol Guide Sexti202-15, setting forth duties of the
Integrity Control Officer). Officer Matthews wanever an Integrity @htrol Officer. Matthews
Decl. 7 12.

Officer Matthews attests that, aside frora #pecific occasions on which he raised his
concerns about the quota system, he did not rdguieeet with, or make written or oral reports
to, the 42nd Precinct’'s aimanding officers.d. {1 8-11. Consistent with this, Captain Bloch
testified that he had no regularly schedulezbtings and received no regular reports from
Officer Matthews; their interactions were “miraii Bloch Dep. 20. He further testified that,
although Captain Bloch would makenall talk with Police Offiers and speak to them in
passing, he would not have regular meetingk any Police Officers in his commantt. at 15—
16. Captain Bugge similarly tesatl that he did not have rdgdy scheduled meetings with
Officer Matthews, nor with any Poligefficers in his command. Bugge Dep. 31-32, 34.

D. Avenues for Civilian Complaints

Discovery also focused on the degree to Whiiwilians could have made complaints to
the commanding officers of the 42nd Precindhi@ same manner that Officer Matthews tlid.

One duty of a commanding officer is to medthveivilians to receive complaints or other
feedback about police conduct. Beiidep. 24-25; Bloch Dep. 22, 48; Bugge Dep. sk also
Harrist Decl. Ex. 7 (Patrol Guide section 202-setting forth the duties of a commanding
officer, including to “[m]aintain as much persomaintact as possible with business, civic . . .

and other groups or media with community infloemnd interests to keep abreast of community

® The Second Circuit has considered this faittatetermining whether an employee’s speech
was made pursuant to his official duti€dee infraPart 1V(B)(3).
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tensions and trends”). For Qfér Matthews’ precinct, this inalles attending monthly meetings
of the 42nd Precinct’s Community Council. Bloch Dep. 24; Bugge DesetbalsdHarrist

Decl. Ex. 8-9 (attendance logs and minditesn Community Council meetings). These
meetings typically take place in the precinall @ane open to memberstbie public. Bloch Dep.
25; Bugge Dep. 45-46. At these meetingsmnity members and representatives of
community organizations are free to raise @ns about policing practices. Bloch Dep. 25;
Bugge Dep. 46—-47. Captain Blochtiesd that he personally atided approximately two dozen
such meetings during his three years as canttimg officer of the 42nBrecinct. Bloch Dep.

24.

In addition to the Community Council meetings, members of the community, under some
circumstances, may contact commmding officers and meet withem in person, including at the
precinct, to discuss concerns about poligpractices. Bloch Dep. 36, 39, 41; Bugge Dep. 64—
65; see alsdHarrist Decl. Ex. 8, at NYPD 188 (CommtynCouncil meeting minutes, noting that
“Inspector Bugge commented that he welcothescommunity to call him and discuss problems,
but is concerned about complaints that haeeer been brought to him”). Captain Bloch
testified that such meetings happened “sateBloch Dep. 41. However, Captain Bugge
testified that one to three times per monthrtets with members of the community, such as
local politicians and leaxts of religious or civ organizations, to discsipolicing issues. Bugge
Dep. 66. Some of these meetings took placesmfiice, and others ithe Community Affairs
Office or in a common area of the stationhousk. Such meetings were typically set up through
the precinct's Community Affagr Officer, a point of first contact for community membedik.at
65; Bloch Dep. 39. For instance, on one oimrgsa prominent reverend in the community—

who was an advisor to the Community Councéitaband visited the Community Affairs Office



“a couple of times a week”™—met with Captain Buggdis office to discuss his mistreatment
during a stop. Bugge Dep. 58-59.
Il. Legal Standard

To prevail on a motion for summary judgmethie movant must teow[] that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The movant bears the burden of demonstrating the absence of a
guestion of material fact. In making this detenation, the Court mustew all facts “in the
light most favorable” to the non-moving part§¢elotex Corp. v. Catretd77 U.S. 317, 323
(1986);see also Holcomb v. lona Colb21 F.3d 130, 132 (2d Cir. 2008). To survive a
summary judgment motion, the opposing party nessablish a genuine issue of fact by “citing
to particular parts of materials inethecord.” Fed. R. Civ. P. 56(c)(kge also Wright v. Gooyd
554 F.3d 255, 266 (2d Cir. 2009). “A party may ndf m mere speculation or conjecture as to
the true nature of the facts to o@@me a motion for summary judgmentdicks v. Baines593
F.3d 159, 166 (2d Cir. 2010) (citation omitted). Odigputes over “facts that might affect the
outcome of the suit under the governing lawll preclude a grant of summary judgment.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). In determining whether there are
genuine issues of matatifact, the Court is “required tesolve all ambiguities and draw all
permissible factual inferences in favor of laaty against whom summary judgment is sought.”
Johnson v. Killian680 F.3d 234, 236 (2d Cir. 2012) (citimgrry v. Ashcroft336 F.3d 128, 137
(2d Cir. 2003)).
II. Applicable Legal Framework

“To state a First Amendment retaliation cla@plaintiff must efmblish that: (1) his

speech or conduct was protected by the FirseAdment; (2) the defendant took an adverse
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action against him; and (3) there was a cacsahection between this adverse action and the
protected speech.Cox v. Warwick Valley Cent. Sch. Djg54 F.3d 267, 272 (2d Cir. 2011);
accord Skehan v. Vill. of Mamaronedé65 F.3d 96, 106 (2d Cir. 200@yerruled on other
grounds by Appel v. SpiridpB31 F.3d 139, 140 (2d Cir. 2008Here, the Court only addresses
the first element: whether Officétatthews’ speech was protected.

The Supreme Court has articulated a two-stgpiry to determine whether speech by a
public employee enjoys constitutional protectidihe first requires determining whether the
employee spoke as a citizen on a matter of public conc&artetti v. Ceballos547 U.S. 410,
418 (2006) (citingPickering v. Bd. of Educ. of pwHigh Sch. Dist. 205, Will Cnfy391 U.S.

563, 568 (1968))accord Anemone v. Metro. Transp. Au629 F.3d 97, 114 (2d Cir. 2011). If
the answer is yes, then the possibility of stFAmendment claim arisgi$ the answer is no, it
does not. “The [second] question [is] whether tblevant government entity had an adequate
justification for treating the empyee differently from any other member of the general public.”
Garcetti 547 U.S. at 418 (citinBickering 391 U.S. at 568ccord Anemones29 F.3d at 119
(referring to this seond inquiry as thePickeringdefense”). The first of these two inquiries in
turn consists of two separate questions: Whether the subject of the employee’s speech was a

matter of public concern and (2) whether the emgrogpoke ‘as a citizen’ rather than solely as

’ Officer Matthews has also afjed a violation of Article I, S#tion 8 of the New York State
Constitution. Compl. 1 43. However, this clasisubject to the same analysis as his free
speech claims under the First Amendme®ge Carter v. Incorporated Vill. of Ocean Beag®3

F. Supp. 2d 203, 212 (E.D.N.Y. 2018jf'd, 415 F. App’x 290 (2d Cir. 20118lmontaser v.
N.Y.C. Dep't of EdugNo. 07 Civ. 10444 (SHS), 2009 WL 2762699, at *2 n.1 (S.D.N.Y. Sept.
1, 2009);Hous. Works, Inc. v. Turnet79 F. Supp. 2d 177, 199 n.25 (S.D.N.Y. 2001).
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an employee.”Jackler v. Byrne658 F.3d 225, 235 (2d Cir. 2011) (citiGgrcett, 547 U.S. at
420-22). The Court addresshsse two questions hete.
V. Discussion

A. Whether Officer Matthews’ Speech Addessed a Matter of Public Concern

Whether speech addresses a matter of pubticeza is a question of law “to be answered
by the court after examining theofetent, form, and context of avgin statement, as revealed by
the whole record.”Jackler, 658 F.3d at 235 (quotingonnick v. Myers461 U.S. 138, 147-48
& n.7 (1983)). Speech is a matter of public coneanen it is “fairly considered as relating to
any matter of political, social, or other concern to the commun@®phnick 461 U.S. at 146;
accord Jackler658 F.3d at 236 (“[A] topic is a mattef public concerror First Amendment
purposes if it is ‘of general intesg’ or ‘of legitimate news intest,” or ‘of value and concern to
the public at the time’ of the speech.” (abat omitted)). “Speech that, although touching on a
topic of general importance, primarily concerndssue that is persona nature and generally
related to the speakerdsvn situation, such as his or her gasnents, promotion, or salary, does
not address matters piiblic concern.”Jackler, 658 F.3d at 236 (citation and alteration
omitted);see also Sousa v. Roqé&8 F.3d 164, 170-74 (2d Cir. 2009) (surveying Second
Circuit precedent on whether speégla matter of public concern).

The Second Circuit has consistently held thatlawfulness of publiofficials’ actions—
including, specifically, police miscondizeis a matter of public concerrgee, e.gJackler, 658
F.3d at 236—37 (holding that police malfeasanceisting of the use of excessive force is a
matter of public concern, andtimyy that “[e]xposure of officiaisconduct, especially within

the police department, is generally of greaisequence to the public” (citation omitted));

8 Because the Court finds, for the reasons tHevipthat Officer Matthews spoke as a public
employee and not as a citizen, the Court has no occasion to addrd2iskberigdefense” here.
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Skehan465 F.3d at 106 (“Plaintiffs’ speech plaimgncerned issues of public concern:
misfeasance within the police department diejations of an ongoing cover-up and an attempt
to silence those wh@seke out against it.”}doyt v. Andreuc¢i433 F.3d 320, 330 (2d Cir. 2006)
(sheriff disciplining corrections officers in anlawful manner was a mattef public concern).
That standard is met here. In its decision renmantthis case to this Court, the Second Circuit
recognized that, as to the speech by Officettivavs described in the Complaint, “it is
undisputed that this speech addexba matter of public concernMatthews 488 F. App’x at
5337

B. Whether Officer Matthews Spokeas a Citizen or an Employee

The more difficult question is the one tlia¢ Second Circuit directed be addressed on
remand: whether, following discovery on this gothe facts permit thedirt to find, as a matter
of law, that Officer Matthews “spoke pursuida his official dutis when he voiced the
complaints made here in the manner in which he voiced th&tatthews 488 F. App’x at 533.
The Court has carefully reviewdide undisputed factsConsidering those facts, viewing the
facts that are disputed in thght most favorable to OfficeMatthews, and applying apposite
case law, the Court finds that Officer tteews spoke solely as an employee.

1. Public Employee Speech antar cetti

The Supreme Court long ago held thastate cannot condition public employment on a
basis that infringes the employee’s constitutionpilytected interest in freedom of expression.”
Connick 461 U.S. at 142 (collecting casesgrord Garcetti547 U.S. at 417;ewis v. Cowen
165 F.3d 154, 158 (2d Cir. 1999) (“It is by nowlhesstablished that public employees do not

check all of their First Amendemt rights at the door upon accagtipublic employment.”). But

® At argument, the City conceded that iffiéér Matthews’ speech occurred as alleged, it
necessarily touched on a tiea of public concern.

13



the First Amendment rights of a public emplogee not absolute: “When a citizen enters
government service, the citizen by necessitist accept certain limitations on his or her
freedom.” Garcetti 547 U.S. at 418. As the Supreme Court has explained, that is because
“[glovernment employers, like private employersed a significant degrex control over their
employees’ words and actions; withatthere would be little admce for the efficient provision
of public services.”ld. And, because public employeeseof occupy positions of trust in
society, their expression has thetential to “contravene governmental policies or impair the
performance of governmental functiondd. at 419. At the same time, a public employee does
not forfeit the right to free expression that hesloe would have absengthjob: “[A] citizen

who works for the government m®netheless a citizenId.

The Supreme Court’'s employee speech casdsefurtflect that the interests at stake are
not merely the speech rights of public employaed the functional needs of public employers—
the interests of the public are also implicatedPitkering which involved a teacher speaking
out against the school board’s akion of funds betweesducational and athletic programs, the
Court recognized that “[tjeachers are, as ag;lthe members of a community most likely to
have informed and definite opinions as to Howds allotted to theperations of the schools
should be spent. Accordingly,i# essential that they belallo speak out freely on such
guestions without fear of retaliatory dismissaPickering 391 U.S. at 572. The Court therefore
recognized the “necessity for informed, vibrdi@logue in a democratic society” and the
“widespread costs [that] may agisvhen dialogue is repressedzarcett, 547 U.S. at 419
(describingPickering; accord San Diego v. RpB43 U.S. 77, 82 (2004) (per curiam) (“Were
[public employees] not able to speak on [tiperations of their employers], the community

would be deprived of informed opinions on important public issues.”). As the Supreme Court

14



has put the point, when it comes to the speegtublic employees, “[t]he terest at stake is as
much the public’s interest in receiving informeypinion as it is themployee’s own right to
disseminate it.”"Roe 543 U.S. at 82. Synthesizing these considerations, the Court has held that
“[s]o long as employees are speakias citizens abomatters of public carern, they must face

only those speech restrictions that are nece$satieir employers to operate efficiently and
effectively.” Garcett| 547 U.S. at 4109.

The line of cases most appositeXfiicer Matthews’ speech begins wi@arcetti There,
the Supreme Court applied these principlesnployee speech that, undisputedly, occurred in
the course of an employee’s performance ofiaisto-day job dutiesin that case, a deputy
district attorney alleged that he was min@d for writing a disposition memo recommending
dismissal of a pending criminal prosecution dukisoconcerns that arifaavit used to obtain a
critical search warrargontained inaccuraciedd. at 414-15. In finding this speech unprotected,
the Supreme Court emphasized that it was reptadiitive that the plaintiff expressed his views
only inside his office, rather thgrublicly, nor that his speeclorcerned the subject matter of his
employment.ld. at 420-21. To deny constitutional gration based on these factors, the Court
recognized, would contravene feachings that employees dot lose all constitutional
protection for speech made at waske Givhan v. W. Line Consol. Sch. D#B9 U.S. 410, 414
(1979), and that public employeeave important perspectiveslemd to public discourse about
matters of public concernleding to their employmensee Pickering391 U.S. at 572.

Instead, the Court stated, tleontrolling factor” in its analysis was that the plaintiff's
expressions had been “made pursuatigaluties as a calendar deputgarcetti 547 U.S. at
421. That is, the plaintiff “wrothis disposition memo becausattlis part of what he, as a

calendar deputy, was employed to do,” and imgaio he “spoke as a prosecutor fulfilling a

15



responsibility to advise his supervisor abbatv best to proceed with a pending cadd.”
Therefore, the Court held, “when public employsexke statements pursuant to their official
duties, the employees are not speakingtazeass for First Amendment purposes, and the
Constitution does not insulate their coommcations from employer disciplineld.

This holding, the Court explained, was cotgsis with its precedents governing employee
speech, because the holding did not infringe agiyt to speak that theghtiff would have had
had he never become a public employeesas private citizen: “Restricting speech that owes
its existence to a public employee’s professionsppoasibilities does not infringe any liberties
the employee might have enjoyed as a private citizeh.at 421-22. The plaintiff thus stood in
contrast to the teacher Hickering whose letter to the local nepaper was not part of his job
function and was the sort of letter any citizen ddwve written: An ainary citizen could not
have written an official memito the plaintiff's supervisorsomcerning the proper disposition of a
pending criminal caseld. at 422. By contrast, to treat the plaintiff's ofil communications to
his supervisor as protected by the Firstelmiment protections would “constitutionalize the
employee grievance.ld. at 420 (quotingConnick 461 U.S. at 154).

In so ruling, the Supreme Court@arcettirejected the concern (articulated by a lower
court) that so holding would incent public elmyzes to raise concerns publicly, not through
ordinary in-house channels where they widoé more likely to lack First Amendment
protection, thereby causing greatiésruption to the public employertgperations. The relevant
point, the Court stated, is tHf¢]mployees who make public seahents outside the course of
performing their official duties retain some pdmigy of First Amendnent protection because

that is the kind of activity engaged in byinéns who do not work for the governmentd. at
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423. And, in practice, a public employer thaskes to encourage employees to air their
concerns privately can create internalgaures for receiving such criticisrid. at 424.

Significant here, the parties @arcettidid not dispute, as a factual matter, that the
plaintiff had written his memo pursuant to bi§icial employment duties. Accordingly, the
Court had “no occasion to artiatié a comprehensive framework for defining the scope of an
employee’s duties in cases where ghisrroom for serious debateld. SinceGarcetti however,
several cases have reached the Second Cimowthich there was serious debate whether the
speech at issue fell within the scope of the engdts/duties. These precedents are instructive,
indeed, decisive here.

2. The Second Circuit's PostGarcetti Precedents

As Judge Calabresi has obsengiden the facts and discussionGarcett, Garcetti
was capable of being read narrgyndpecifically, to resolve onlghe issue presented when “the
employee igequiredto make such speech in the cguof fulfilling his job duties.”"Weintraub
v. Bd. of Educ. of Cit$ch. Dist. of City of N.Y593 F.3d 196, 208 (2d Cir. 2010) (Calabresi, J.,
dissenting) (emphasis added). that circumstance, such speégiproperly viewed as having
been made pursuant to an employee’s official dutis it is fair to say both that the employer
“commissioned or created’ theegpch,” and that the employeeties on the speech made by the
employee.” ld. (quotingGarcetti, 547 U.S. at 422, 423) (emphasis in original). However, the
cases that have arisentire Second Circuit followinarcettihave tended to involve fact
patterns beyond the scenariarefuired speech presented3arcetti Accordingly, the Second
Circuit, applying the principles discussieglthe Supreme Court, has extracted f@arcettia

broader understanding of the speech made pursuant to an employee’s official duties.
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In Weintraub the plaintiff, a public school teaeh had filed a grievance with the
teacher’s union over his supervisor’s decisiontadatiscipline a student who had thrown a book
at the plaintiff on two occasiondd. at 198—-99. A divided panel tfe Second Circuit held that
the teacher’s grievance was unprotected, becausadcspoken pursuant to his official duties.
Id. at 201. The Court rejectecetieacher’s argument that Isigeech was protected because it
was not required by, or includéd his official jobdescription: “Weintraub’s grievance was
pursuant to his official duties because it was pad+aarcel of his concerns about his ability to
properly execute his duties as a public scheather—namely, to maintain classroom
discipline.” Id. at 203 (citation omitted). The Court alsoted that the teacher had spoken via a
channel—a union grievance—unaval&lo citizens generallyld. at 203-04. Judge Calabresi
dissented, arguing th@&arcettishould be limited to pired employee speechd. at 205—-09.

In Ross v. Breslin693 F.3d 300 (2d Cir. 2012), a payroll clerk for the local school
district had reported financial malfeasance—dpeadly, improper disbursements made without
the requisite board approval—taetHistrict’'s superintendent anghen he failed to act, to the
board of education. The Second Circuit hele plaintiff clerk’s speech unprotected. In
deposition testimony, the clerk had stated thttéfe was a mistake with pay requisition, her
duty was to “bring it to the apppriate person’attention.” Id. at 306 (alteration omitted).
Accordingly, the Court held, “reporting pay irrdguties to a supervisor was one of her job
duties.” Id. The Court rejected pldiff's argument that she hapoken as a private citizen
because she reported the misconduct to the supaterieand the board, rather than to her direct
supervisor: “Taking a complaint up the chafrcommand to find someone who will take it
seriously does not, without more, transform $eech into protected speech made as a private

citizen.” Id. at 307 (citation and alteration omitted). Nwas it dispositive that plaintiff's letter

18



to the board began: “Although | am an emplogkthe School District, | am writing to you . . .
on a personal note out of complete frustmativith the District’s administration.Td. at 303. A
plaintiff's characterization of her own speech, the court held, is not dispodivat 307.

In Looney v. Black702 F.3d 701 (2d Cir. 2012), a town building official had informed a
town resident about his concern that the tewse of a wood-burning stove, and the resulting
discharge, constituted a public health concerrdivikled panel of the Second Circuit held that
the building official’'s speech—tharecise content and context of which were vaguely alleged in
the Complaint—was unprotectet. at 712. The Court noted trhe plaintiff had alleged that
his job duties included “administration ande@ceement of the State Building Code at the
municipal level, including therganization and conduct of theiloing advisory, inspection and
enforcement program” and that he kept the safétize townspeople “uppermost in mind” in the
performance of these dutiekl. Accordingly, the Court statethe “only sensible way to
interpret [plaintiff's] allegationss that he spoke on these issbesauséhe was in an official
position that required, or at leadtowed, him to do so. It follogvthat these statements owed
their existence to his positi@s the Building Official.”Id. (emphasis in originaf}’

This streak of victories feemployers was interrupted Jackler v. Byrne658 F.3d 225
(2d Cir. 2011). Jackler, a probationary polidécer, had witnessed a fellow officer punch an
arrestee in the face after the arrestee, who was tfied@and seated in the back seat of a patrol
car, insulted the officerld. at 230. After the arrestee filecamplaint, Jackler was directed by

his supervisors to file a repas to what he had seen. lHeport corroborated the arrestee’s

19 Judge Droney dissented. He took issue with \akatharacterized as the majority’s holding
that plaintiff’'s speech was unprotected simply beeati“owed its existence” to his job duties.
Looney 702 F.3d at 718. Judge Droney would have tietithe speech also must have been
made fn furtherance of those dutigsd. at 718 (emphasis in original) (quotiRpss 693 F.3d
at 308), and that it was prematup conclude, on the pleads)ghat plaintiff's speech was
unprotectedid. at 720.
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accountj.e,, that the other officer had used unnecasgarce. Jackler alleged that his
supervisors then pressured him to retract higtul report and file a new report that would
conceal his fellow officer's misconduct, and reti@dhagainst him when he refused to dolsb.

at 231. The district coureluctantly concluded th&arcettiandWeintraubcompelled it to
dismiss the complaintSee Jackler v. Byrn@08 F. Supp. 2d 319, 324 & n.5 (S.D.N.Y. 2010).
The Second Circuit, however, reversed, holdirad flackler's speech was protected, because he
was “not simply doing his job in refusing édey those orders from the department’s top
administrative officers and the chief of policelackler, 658 F.3d at 242. The Court emphasized
that Jackler’s speech had a “clear civilian agak,” because “a citizen who has truthfully
reported a crime has the indispu&abght to reject pgssure from the police to have him rescind
his accusation and falsely exculpate the accusked dt 241-42.

Officer Matthews relies odacklerhere. But although the two cases are superficially
similar in that they botmwolve a police officer reporting gok misconduct, the Second Circuit
in Jacklerpointedly described the protected speech aseflusalto retract the truthful report and
file a false one.See idat 240 (“Jackler had a strong First Andment interest in refusing to
make a report that was dishonest241-42 (“We conclude that Jaeks refusal to comply with
orders to retract hisuthful Report and file one that wéadse [is protected speech].”). The
Court didnot address whether, let alone hold that, latkoriginal, truthful report would have
constituted protected speech had he etaliated against on that bas8ee idat 234 (stating
that the parties agreed that Jackler’s retalimtiaim was based on his refusal to file the false
report, not his filing of the truthful report), 241n the context of tk demands that Jackler
retract his truthful statements améke statements that were falae, conclude that his refusals

to accede to those demands constituted speech activity that was significantly different from the

20



mere filing of his initial Report.”). But this lat scenario is presented here: Officer Matthews
made a series of truthful repoebout his concerns; unlike Jaaklbee was neither compelled to
retract those statements rtorfile a false reportSee Ros$93 F.3d at 307-08 (distinguishing
Jackleron this basis).
In non-precedential summary orders, theddecCircuit has addresséwo cases with far
more analogous facte those here tharackler, and ruled for the employer in each.Qarter v.
Incorporated Village of Ocean Bea®®93 F. Supp. 2d 203 (E.D.N.'2010), part-time police
officers had complained to their supervisors dlweutain departmental practices that posed a
threat to public safety, including: hiring officeratiwere not properly cerigd; hiring civilians
as police dispatchers; permitting officers to drink alcohol while on duty; and instructing other
officers to chauffeur them homd& he district court held éofficers’ speech unprotected:
All of plaintiffs’ complaints to their sup®rs . . . related to their concerns about
their ability to properly exeda their duties as policeffwers, as they expressed
concern,inter alia, that the assignment of aférs to chauffeur intoxicated
officers left the [Ocean Beach Police Ddap@ent] short-handed, that the hiring of
uncertified officers and the retention aeinqualified and/or corrupt officers
affected their ability to péorm their job assignments safely and that they were
told not to issue summonses to certain individuals and businesses. Plaintiffs’
speech in challenging the Ocean Beactem#ants’ alleged cover-ups of officer
misconduct, including their complaints tiee Suffolk County District Attorney’s
Office, was undertaken in the coursepefforming one of their core employment
responsibilities of enforcing the law and, thus, was speech made pursuant to their
official duties. Moreover, all of the levant speech reflected plaintiffs’ special
knowledge about the Ocean Beach deferslaritich was gained as a result of
plaintiffs’ position as police officerdor those defendants based upon what
plaintiffs’ [sic] observed or learned from their job.
Id. at 211. Accordingly, the distt court granted summarugdgment for defendants. The
Second Circuit affirmed. It stated: “Plaintifdlegations establish no more than that they

reported what they believed to be miscoridwca supervisor up ¢hchain of command—

misconduct they knew of only by virtue of theabg as police officers and which they reported
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as ‘part-and-parcel of [theirpocerns about [their] ability to pperly execute [their] duties.”
Carter v. Inc. Vill. of Ocean Beachl5 F. App’x 290, 293 (2d Cir. 2011) (summary order)
(quotingWeintraul 593 F.3d at 203).

Similarly, in D’Olimpio v. Crisafi 718 F. Supp. 2d 340 (S.D.N.Y. 2010) (Rakoff, J.), an
investigator in the New York &te Department of Health’s Beau of Narcotics Enforcement
had complained to the Bureau’s progranedior that his immediate supervisor wiasgr alia,
violating suspectdMiranda rights and performing “ill-conceed and dangerous” arrests and
searches. The plaintiff investigator had al$éedfia workplace incident report and informed the
Inspector Generalld. at 351. Observing thaWeintraubmade clear that . . . ‘official duties’
are to be construed broadly,” the district cdwatd, “not without relu@nce,” that plaintiff’s
speech was made pursuant to his official dutidsat 353. It observed that “the common theme
of all these statements was that [the superjisas violating suspegtrights and was not
performing his job properly, and by implicatitmt [the supervisor] was interfering with
[plaintiff's] ability to perform his own duties.Id. Because it was a pant plaintiff's duties to
ensure that investigations aadests of narcotics offenses lae/fully conducted, plaintiff's
speech was therefore “part-and-parcel of hisceons’ about his ability to ‘properly execute his
duties’ as a[n] investigator.id. at 354 (quotingVeintrauh 593 F.3d at 203). In addition, the
district court noted, the pldiff was required by New York lawo file his workplace incident
report and the complaint to the Inspector Gendtatated: “Speech made pursuant to a public
employee’s legal obligations ot made ‘as a citizen.’1d. (citing N.Y. Labor Law § 27-b(6)(a)
& N.Y. Exec. Law § 55(1)}1 On appeal, plaintiff focused on his complaint to the Inspector

General, but the Second Circuit affirmed by sumywader. It found that plaintiff's speech was

1 Defendants do not argue that g@mne laws are applicable here.
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unprotected because his complaint had been mashégtlaw and thus was part-and-parcel of his
employment dutiesD’Olimpio v. Crisafi 462 F. App’x 79, 81 (2d Cir. 2012) (summary order).
The court distinguishedackleron the grounds that that tietse concerned only Jackler’'s

refusal to retract a truthful statemeid. at 81 n.1.

Taken togetheWeintrauh Ross andLooney along with various non-precedential
summary order¥ reveal that the Second Circuit has takebroader view than was necessary to
decideGarcettiof what constitutes speech pursuanamoemployee’s official dutiesSee also
Anemone v. Metro. Transp. AutB29 F.3d 97, 115-17 (2d Cir. 2011)aiptiff, as Director of
Security at MTA, spoke pursuant to his eoyshent duties when he contacted Queens DA’s
office regarding allegations of corruptioijuth v. Haslun598 F.3d 70, 74 (2d Cir. 2010)
(employee’s report to supervisor that co-waeskeere selling bootleBVDs at work and about

reverse discrimination was unprotected where made during daily meetings convened to discuss

125ee, e.gD’Olimpio, 462 F. App’x at 81Carter, 415 F. App’x at 293Platt v. Inc. Vill. of
Southampton391 F. App’x 62 (2d Cir2010) (summary orderRaola v. Spada372 F. App’x
143, 144 (2d Cir. 2010) (summary order) (stadeper’'s report about pervisor’'s unlawful
conduct was unprotected because employee rheggusred him to report wrongdoing up the
chain of command or to internal affairBgarclay v. Michalsky368 F. App’x 266, 268 (2d Cir.
2010) (summary orderMulcaheyv. Mulrenan 328 F. App’x 8, 9 (2d Cir. 2009) (summary
order);Healy v. City of N.Y. Dep’t of SanitatioP86 F. App’x 744, 746 (2d Cir. 2008) (summary
order);cf. Bearss v. Wiltord45 F. App’x 400, 403 (2d Cir. 201(ummary order) (plaintiff's
response to newspaper’s inquineas unprotected where such ingesriwere to be directed to
her as city’s technology coordinatoDrolett v. DeMarco 382 F. App’x 7, 8 (2d Cir. 2010)
(summary order) (after districourt found that factual dispuprecluded summary judgment on
whether police officer’s letter to police commissioners, local politician, and local newspaper
about police misconduct was protected speedhrgjected argument that police manual
compelled the speech, Second Circuit reversed denial of qualified ibgifurding no violation
of clearly established rights andting, “[h]ad [plaintiff] raised 8 concerns within the chain of
command, that speech likely would have been npaiguant to his official duties, and therefore
not protected by the First Amendment”).
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the employees in their division). The great mayoof district court decisions applying these

precedents have drawn the same concluSion.

13 See, e.gSchoolcraft v. City of N.YNo. 10 Civ. 6005 (RWS), 2012 WL 2161596, at *8
(S.D.N.Y. June 14, 2012) (poék officer’s objections tanter alia, arrest and summons quota
policy, which were confined to his supervisordemnal Affairs, and the Quality Assurance, were
unprotected)Frisenda v. Inc. Vill. of Malverne’75 F. Supp. 2d 486, 506—-08 (E.D.N.Y. 2011)
(police officer’s internal memo to superers addressing communtaas problem within
department that led to danges situations not protectedisano v. ManconeNo. 08 Civ. 1045
(KMW), 2011 WL 1097554, at *10-13 (S.D.N.¥lar. 18, 2011) (where police officer
approached town mayor at his home, his spabchit the internal wings of the police
department, such as its lack of internal rulepadicies and the police cHis issuance of orders

to commit unlawful arrests, was unprotected, wherhis complaint that the police chief had not
taken the civil service exam agjtared by state law was protecteByady v. Cnty. of Suffalk

657 F. Supp. 2d 331, 344-54 (E.D.N.Y. 2009) (police officers’ internal memo and oral
statements to supervisors about policy of not ticketing off-duty officers not proteelaid ).

Inc. Vill. of SouthamptgriNo. 08-CV-2953 (JS)(ARLR009 WL 3076099, at *5-6 (E.D.N.Y.
Sept. 21, 2009) (police officer’s report to villgustee that police likenant was having an
affair with another officer and giving her preferential treatment wasoteqied where the report
“primarily sought to address personal grievand@ Wieutenant’s] conduatather than advance
public safety concerns”aff'd, 391 F. App’x 62 (2d Cir. 2010) (summary ordéfylcahey v.
Mulrenan No. 06 Civ. 4371 (LBS), 2008 WL 110949*&t7 (S.D.N.Y. Jan. 3, 2008) (Sand, J.)
(firefighter’s internal memox@ressing his concerns that hesamqualified to perform certain
duties, putting himself and cowais in danger, was unprotectealf,d, 328 F. App’x 8 (2d Cir.
2009) (summary orderBarclay v. Michalsky493 F. Supp. 2d 269, 275 (D. Conn. 2007)
(nurse’s report to supervisors that her cokeos were mistreating patients and sleeping on the
job not protected where employee woukes required such a repoijf'd, 368 F. App’x 266,

268 (2d Cir. 2010) (summary ordeHealy v. City of N.Y. Dep’t of SanitatioNo. 04 Civ. 7344
(DC), 2006 WL 3457702, at *5 (S.D.N.Y. Nov. Z006) (employee’s report of corruption
uncovered during inventory check unprotected whieport was made to superior who ordered
the inventory check be performed, was not n&dernally, and plaintiff originally testified
alleged that he made the report ag pahis duties, only to recant aft€arcetticame down),

aff'd, 286 F. App’'x 744, 746 (2d Cir. 2008) (summary ord@&it see Griffin v. City of N.\Y880

F. Supp. 2d 384, 394-400 (E.D.N.Y. 2012)l{ce detective’s complaint to Internal Affairs that
a fellow detective had attempted to pressuretbifalsely accept blame for a botched homicide
investigation was protecteddnderson v. State of N.Y. Office of Court Admin. of Unified Court
Sys, 614 F. Supp. 2d 404, 427-29 (S.D.N.Y. 2009) (attorney on disciplinary committee’s
complaints to supervisors about committee’s failure to vigorously prosecute complaints against
attorney accused of misconductre@rotected because they agkfied systemic problems, not
individual cases)Wallace v. Suffolk Cnty. Police DepNo. 04 Civ. 2599 (JS), 2007 WL
7749467, at *5—7 (E.D.N.Y. Feb. 5, 2007) (police adfi, who was injured in the line of duty,
engaged in protected speech when he complambis supervisors #t the report concerning

his injury had been forged and omitted some sfitjuries, and that improper training had led to
the explosion that caused his injuries).
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3. Application

With the Second Circuit’s teachings in mindg @ourt turns to thiact-specific inquiry
whether the speech in question here was madiant to Officer Matthews’ official duties.
“Th[is] inquiry . . . is not susceptible to a brighe rule. Courts must examine the nature of the
plaintiff's job responsibilitiesthe nature of the speech, and tékationship between the two.”
Ross 693 F.3d at 306. The inquiry is to be both “practic@gitcetti 547 U.S. at 424, and
“objective,” Weintrauh 593 F.3d at 202. Although the Supreme Court did not prescribe a
“comprehensive framework for defining the scope of an employee’s dufias;ett, 547 U.S.
at 424, four factors identified by the Court ahd Second Circuit, coitered in combination,
compel the finding that Officer Matthews’ complsrio his supervisors about the quota system
were made pursuant to his official duties.

1. ThePatrol Guide: Section 207-21 of the Patr@luide unambiguously imposed on
Officer Matthews a duty to repdtie fact of “unjustified stopsrrests, and summonses” that he
alleged had been occurring as a result ofjtiata system. The plaiaxt of Section 207-21
imposes a duty to report “[c]riminal activity other misconduct of any kind including the use of
excessive force or perjury that is committed byeamber of the service whether on or off duty.”
Fraenkel Decl. Ex. B. The Patrol Guide gmsformance expectations for members of the
NYPD, seeFraenkel Reply Decl. Ex. E, and Officer Matthews testified that he did not consider
its procedures to be optionageMatthews Dep. 10-11. By reportiagpolicy that he asserted
had already produced atfgn of unjustifiedi(e., unlawful) stops, arrests, and summonses,
Officer Matthews was necessarilgporting “misconduct” withirthe meaning of the Patrol

Guide.
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Officer Matthews argues thatshown deposition testimony, in which he attested that it is
his view that Section 207-2&quires only the reporting afiminal misconduct, creates a
material factual dispute over the manof the phrase “or other miscondutt.SeeMatthews
Dep. 14, 19, 21, 24-25, 33, 37, 39. But, whatever Offkaithews’ subjective belief, the plain
language of Section 207-21 canbetso read. Section 207-@tconditionally requires reporting
of “criminal activity” and“other misconduct.” Officer Matgws’ reading ovdooks the term
“other misconduct” and treatsas superfluous. Moreovelttfeugh Officer Matthews testified
generally that this understandiderived from his trainingee id.at 24, 34, he did not offer any

evidence €.g, a training manual or other documentawydence) supporting ihcontra-textual

“ The Second Circuit has described the qoastihether an employee spoke solely as an
employee or as a citizen as “largalguestion of law for the courtJackler, 658 F.3d at 237.

In Connick the Supreme Court stated thalhe inquiry into the protected status of speech is one
of law, not fact.” Connick 461 U.S. at 138 n.7. However, sir@arcettidescribed the

employee speech inquiry as a “practical one” reggifact-specific inquiry into the nature of the
speech and the nature of the employee’s dutiesiitsrigcave described the nature of this inquiry
differently, with some casting it as a pure questiblaw and others as a mixed question of law
and fact. See Fox v. Traverse City Area Public Schools Bd. of EA06.F.3d 345, 350 (6th Cir.
2010) (surveying circuit split)fCompare Deutsch v. Jorda618 F.3d 1093, 1098 (10th Cir.

2010) (question of law, but which may turn on jargesolution of factual disputes such as
precisely what plaintiff said)Charles v. Grief522 F.3d 508, 513 n.17 (5th Cir. 2008) (question
of law, involving examination afinderlying factual issuesgnd Wilburn v. Robinsqra80 F.3d
1140, 1149 (D.C. Cir. 2007) (question of lawjth Reilly v. Gty of Atl. City, 532 F.3d 216, 227
(3d Cir. 2008) (mixed question of law and faed Posey v. Lake Pend Oreille Sch. Dist. No.
84, 546 F.3d 1121, 1127-29 (9th Cir. 2008) (same). This Court Jeallkerto hold that,

however described, the protected status of eyga speech is ultimately a question of law for
the court, but which must be determined by refeeeto the attendant facand circumstances.
Accordingly, where a fact critical to this legaledysis is disputed, thiact-finder must resolve

the factual dispute before régng this question of lawSee Anemon&29 F.3d at 117
(assumingarguendothat material disputes ¢dct exist as to whether employee spoke in official
capacity or as a private citize®isang 2011 WL 1097554, at *9 (“The aligation of these tests

is generally a matter of law for the court to decide, but in some instances, questions of fact will
need to be resolved by a fact-finder before thartccan apply the test.”). In this case, because
Officer Matthews’ report of illgal stops, arrests, and summonses unambiguously was compelled
by Section 207-21, the Court has no occasion toeopn how the inquiry would be properly cast
or conducted had it turned on the resiolu of disputed factual questions.
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reading of Section 207-2%ee id.at 39. And he specifitlg testified that havould have a duty
to report unjustified stopsrr@sts, and summonses—exadtg conduct at issue herhl. at
181

To be sure, it is generally not dispositivetloé employee speech question that a duty to
make such speech is listed in a manual: “[Tigteng of a given task in an employee’s written
job description is neither necessary nor sufficterdemonstrate thabnducting the task is
within the scope of the empjee’s professional duties fBirst Amendment purposes.”
Garcetti 547 U.S. at 424-25. But this factohighly relevant: The Second Circuit has
“frequently confronted similar situations where, aSarcetti the speech at issue was expressly
part of the employee’s official job duties atidis not protected under the First Amendment.”
Griffin, 880 F. Supp. 2d at 395 (collecting cassesg Paola372 F. App’x at 144 (state trooper’s
report about supervisor’'s unlawful conduct wagrotected because employee manual required
him to report wrongdoing up the chaina@mmand or to internal affair8arclay, 368 F. App’x
at 268 (nurse’s report to supeers that her co-workers wemg@streating patients and sleeping
on the job not protected where employee work rules required such a rejpp@tlimpio, 462
F. App’x at 80 (affirming distit court’s conclusion that platiff's report of misconduct was
unprotected because it was cofflgbby state law). And the concern animating the observation

in Garcetti that an excessively broad job descripti@ndeterminative of whether an employee’s

15 Officer Matthews twice tried tblunt the effect of this tésony. First, in his deposition, he
clarified that he would haveo duty to report an unjustifiedogt based simply on an error in
judgment; rather, he would only needéport intentionally unjustified stopSeeMatthews
Dep. 25, 28. But Officer Matthews alleges ie thomplaint that oftiers were forced to
“abandon their discretion in order to meet theimbers,” which implies willful conduct.
Compl. T 28. Second, Officer Matthews filed an affidavit statinght@atid not report “any
particular” unjustified stop or arrest, just thader practice. Mattws Decl. § 13. But if
Officer Matthews had a duty to reparticular unjustified stops and asts, surely he would
also have a duty to repa@tpattern ofunjustified stops and arrestghich is precisely what he
claims to have done. Compl. { 28.
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speech is constitutionally protected, is abseme. Section 207-21 does not sweep broadly.
Instead it imposes on police aféirs the unsurprisingpbligation of reporting criminal activity
and other misconduct within the NYPD.

For this reason, Officer Matthesivclaim that reliance on Séah 207-21 to define his job
duties might strip police officers of any right to protest unlawftivag does not carry the day.
A public employer may not strip its employeesabfFirst Amendment protection by fashioning
an excessively broad description oéithofficial duties. Dissenting iGarcetti Justice Souter
voiced concern that “a response to the Cottlsling will be moves by government employers
to expand stated job descriptidesinclude more official digs and so exclude even some
currently protectable speech from First Amendment purvie®atcett, 547 U.S. at 431 n.2. In
response, however, the majority clarified: éWéject, however, the suggestion that employers
can restrict employees’ rights by creatagessively broad job descriptiondd. at 424. Here,
Officer Matthews’ fears are overstd, because Section 207-21, as interpreted here to require the
reporting of unlawful stops and arresssneither overbroad nor overreachir§ee Schoolcraft
2012 WL 2161596, at *6 (relying on fPal Guide Section 207-21 asfactor indicating that
plaintiff's speech about quota policies in the NYPD was pursuant to his duties as a police
officer). But see Griffin880 F. Supp. 2d at 397 (rejectimagyument that Section 207-21
forecloses detective’s claim to First Amendmirdtection where he repodeo Internal Affairs
that another detective had asked him to lienduofficial investigaion by taking blame for a

failed murder investigation). Unjustified aste are a frequent source of civil liabilisge42

16 Officer Matthews notes #t he raised his complaints to his supervisor, rather than to Internal
Affairs, as Section 207-21 directs, but tdaes not affect the First Amendment analySise

Ross 693 F.3d at 306 (rejecting claim that plditgispeech was protected because she made it
outside the employer’s designated chanmatemone639 F.3d at 116 (same).
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U.S.C. § 1983, and, under extreme circumstances, criminal liabégl8 U.S.C. § 242. The
claim that a departmental policyattrequires police officers to repar pattern of sth violations
of law is overbroad is unpersuasiVe.

In holding that Section 207-21gports defendants’ claim th@fficer Matthews’ speech
was within his job responsibilitiethe Court is mindful that formalescriptions “often bear little
resemblance to the duties an employee actually is expected to perfeancétt, 547 U.S. at
424-25. “[S]peech can be pursuant to a publipleyee’s official job duties even though it is
not required by, or included ithe employee’s job description, iorresponse to a request by the
employer.” Weintraul) 593 F.3d at 203 (alterations omitteagrord Ross693 F.3d at 305.
Accordingly, the Court proceeds to considdrentfactors identified bthe Supreme Court and
the Second Circuit as relevant to that inguiThese factors poim the same direction.

2. Subject Matter of Employment: Officer Matthews’ remarkabout illegal stops and
arrests, and about the quotaipplthat brought that miscondudb@ut and to which he claimed
he was personally subject, concerned the subjatter of his employment, owed its existence to
his employment, and was made in furtherandbatf employment. Where an employee’s speech
is “part-and-parcel of his cerrns about his abilitto properly execute his duties,” it is

unprotected.Weintraulh 593 F.3d at 203 (citation omittedgcord Carter 415 F. App’x at 293

17 Officer Matthews notes thdefendants relied on Section 2D7-in their brief to the Second
Circuit defending Judge Jones’suhiissal of his ComplaintHe argues that that Court’s
summary reversal, “though it did not expresdigcuss the City’s tence on section 207-21,
makes clear that section 207-21 wanbe the basis for disposing of Officer Matthews’s First
Amendment claim.” PI. Br. 16. But that is reat. Officer Matthews argued on appeal that
Section 207-21 had not been before the Couthemmotion to dismiss, and noted that Judge
Jones had not referred to it in granting thatiomo Far from finding Section 207-21 inapposite,
the Second Circuit directed tHourt to inquire into OfficeMatthews’ job reponsibilities,
Matthews 488 F. App’x at 533, and this Court hasefally done so. Section 207-21 bears on
that inquiry.
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(affirming decision that speech wanprotected where it concernaticers’ ability to perform
their own duties). Here, the Complaint indicatest Officer Matthews spoke out of concern
about the effect the quota systead on his and other officers’ #ibes to perform their duties:

It alleges that “police officers felt forced &bandon their discretion order to meet their
numbers” and that the quota systess “having an adverse effect the precinct'selationship
with the community.” Compl. 1 28 (emphasis addetd) be sure, Officer Matthews also alleged
that the quota system harmed the pubBee id | 1 (alleging that Officer Matthews’ complaint
“comes in the context of a city-wide controwems/er the NYPD’s use allegal quotas and the
damage such quotas inflict on innocent pegpdiicing, and police-commuty relations”). But
Officer Matthews placed significant emphasis ondtusity to do his own job; his reference to a
related public interest did not transformemployment dispute into citizen spee@ee Brady
657 F. Supp. 2d at 348 (“[M]any aspects of a pabiteer’s job duties, and those of many other
public employees, directly impact issues impatrta the citizenry; simply mentioning this
potential impact is not enough, bgetf, to turn employees’ interndisputes with their superiors
about official matters into First Amendment aolai”). As alleged ithe Complaint, Officer
Matthews, by challenging a policy he believedswapeding his and fellow officers’ abilities to
carry out their duties, was plainly acting in furtherance of his employment.

Officer Matthews’ speech also “owed itsgtence to” his employment. Like the
building official inLooneyand the payroll clerk iRoss Officer Matthews gained the
information he reported while doing his joBee Loongy702 F.3d at 712Ro0ss 693 F.3d at
306;see also Carterd15 F. App’x at 293 (affirming hding that speech about “misconduct
[plaintiffs] knew of only by virtue of their job g®olice officers” was unprotected). To be sure,

not all speech reporting informatitearned in the course of on@mployment is unprotected; as
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the Supreme Court has noted, public employesefien the only peopleith information about
their employer’s practices, and leaving sspkech unprotected could deprive the public of
valuable insightsSee Garcetfi547 U.S. at 419-21 (“The First Amendment protects some
expressions related to the speaker’s jolRigkering 391 U.S. at 572. Here, Officer Matthews’
speech was on a subject of consequenceodtdb notify the public that unlawful stops and
arrests in the 42nd precinct were occurring anceweoted in an int@al quota systemSee
Griffin, 880 F. Supp. 2d at 400. However, in assgsaihether or not Officer Matthews’ speech
was constitutionally protected, tfect that it directly implicated the subject matter of his
employment supports a finding that it was nSee Loongy702 F.3d at 712Ro0ss$ 693 F.3d at
306; Frisenda 775 F. Supp. 2d at 506.

3. Internal Speech: A public employee does not “forfeit[] his protection against
governmental abridgement of freedom of speech if he decides to express his views privately
rather than publicly.”Givhan 439 U.S. at 695-9@ccord Garcetti547 U.S. at 420-21.
Nevertheless, speech confined to internal chiarteads to look less like citizen speech than
does the paradigmatic letter to the editSee Garcetfi547 U.S. at 423R0ss693 F.3d at 306
(“Other contextual factors, such as whether¢bmplaint was also conveyed to the public, may
properly influence a court’s decision.X¥)eintraub 593 F.3d at 205 (contrasting teacher’s union
grievance to a case where an employee pursisetbmplaints at a public press conference);
Healy, 286 F. App’x at 746 (that employee reportedifing of corruption only to his supervisor,
not externally, supported findirthat speech was unprotectelljisenda 775 F. Supp. 2d at 506
(police officer’s internal memanprotected in part because ndication that he made external
complaints)see also Davis v. McKinngy18 F.3d 304, 313 (5th Cir. 2008) (“If however a

public employee takes his job concerns to peysriside the work place in addition to raising
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them up the chain of command at his workplace, then those external communications are
ordinarily not made as an employee, but as a citizen.”).

Here, Officer Matthews’ speech was internalite precinct—it was made to his direct
supervisor. Itis an ironic t@fiact of First Amendment law that Officer Matthews’ decision to
keep his complaints in-house, ratlthan airing the NYPD’s dirty landry to the media, results in
a loss of protectionSee Singer v. Ferr@11 F.3d 334, 341 (2d Cir. 2013) (“[W]e acknowledge
that there is no little irony in &hfact that [plaintiff's] claimsuffers because he did not make
more serious allegations or aifate his criticism publicly, to #hlikely greater injury of the
defendants.”). But the Suprer@eurt recognized that irony @arcett, and ruled against the
employee nonetheles§arcetti 547 U.S. at 423-2%.

4. Lack of Civilian Analogue: A final relevant factor isvhether there is a civilian
analogue to Officer Matthews’ spch. Where an employee speaks in a manner that no private
citizen could, depriving the employee of Fitghendment protection for such speech does not
strip him of a right he would a had but for his employmengee Garcetfi547 U.S. at 422,
424;Weintraul 593 F.3d at 206 (Calabresi, J., dissentirigitead, it puts him in the position he
would have been in but for the fact of emphent. The presence absence of a civilian
analogue is thus relevatat the issue at handVeintrauh 593 F.3d at 204ee Jackler658 F.3d
at 241 (finding protected speech where plaintifffsisal to retract his traful report and file a

false one “has a clear civilian analogue&f); Bowie v. Maddgx53 F.3d 45, 48 (D.C. Cir. 2011)

18 This irony is mitigated by the fact that thesahce of a First Amendment cause of action does
not mean that public employees relinquish thigints under applicable federal or state lagvg,
those that protect whistleblowerSee Garcetti547 U.S. at 425-2®0ss$ 693 F.3d at 307. The
Complaint here, however, is not brought under such laws.
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(holding that the existence afcivilian analogue does not akrender speech protected, because
“[a]ll official speech, viewed at a sufficientel of abstraction, has civilian analogue”}?

Examples of speech with a civilian analogueude a letter to the local newspapsse
Garcetti, 547 U.S. at 423, and complaints to eldatéficials or independent state agencses
Weintraul) 593 F.3d at 20&reitag v. Ayers468 F.3d 528, 545 (9th Cir. 2006). Jackler, the
Second Circuit found a civilian analogue to Jacklesfsisal to retract hisuthful report and file
a false one, because a citizen thesright to file areport with the police department, and, having
done so, “has the indisputable right to rejeetspure from the police to have him rescind his
accusation and falsely exculpate the accusddckler, 658 F.3d at 241. By contrast, examples
of speech lacking such an analogue inclad®fficial report made to a supervissee Garcetti
547 U.S. at 422-23, and an employee grievanag ifl@ forum unavailable to non-employees,
see Weintraupb93 F.3d at 203.

Here, Officer Matthews likenisis oral complaints to his commanding officers to the
reports or complaints which a civilian is,ajurse, free to make to a police departmdatkler,
658 F.3d at 241see also Griffin880 F. Supp. 2d at 399—-400tizéns may report misconduct to

the police department through the Internéfeks Bureau in the same manner that NYPD

19 Judge Calabresi has read the majoritWigintraubto treat the presena# a civilian analogue
as anecessarygondition for constitutional protectiorsee Weintraukb93 F.3d at 206. The D.C.
Circuit, by contrast, has interprdtéhe Second Circuit as holding,Jackler, that the presence of
a civilian analogue is sufficientcondition for such protectiorSee Bowig653 F.3d at 48. It
appears to this Court that the most apt descnpifdahe Circuit’s doctrine on this point is that
the presence or absenceadfivilian analogue is i elevant, but not invariably dispositive, factor.
In Weintraul the Court stated that its finding of employee speech sgspbrted byhe fact

that [plaintiff’'s] speech ultimately took the forof an employee grievance, for which there is no
relevant citizen analogueWeintraul 593 F.3d at 203 (emphasis added), and that the lack of a
civilian analogue isnot dispositive,”id. at 204. Jackler, in turn, identified the presence of a
civilian analogue as an importanticator that Jackler hatbt spoken as an employeBee
Jackler 658 F.3d at 240. It appedhat the Second Circuit has thus viewed the presence of a
civilian analogue as neither necessary nor sufficiaumt simply a factor that “bear[s] on the
perspective of the speakefWeintraul) 593 F.3d at 204.
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officers can). But Officer Matthewdid not file a police report arall Internal Affairs. Instead,
he made his reports to the commanding officéthe 42nd Precinct duriregseries of in-person
meetings in the precinct. The d&ge question is, therefore, whetlieis is a “channel[]
available to citizens generallyWeintrauh 593 F.3d at 204.

Officer Matthews argues thatvdians may make such complaints in the manner that he
did. He notes that the 42nd Precinct's commandifiger has a duty to meet with civilians to
receive feedbackimut police conducteeBeirne Dep. 24-25; Bloch Dep. 22, 48; Bugge Dep.
39; Harrist Decl Ex. 7, and posito Captain Bloch’s and CaptaBugge’s attendee at public
meetings of the 42nd Precinct’'s Community CoursgEBloch Dep. 24-25; Bugge Dep. 45-47,
and to their availability for additional in-mn meetings to address specific concesasBloch
Dep. 36, 39, 41; Bugge Dep. 64—65; Harrist Degl.& at NYPD 188. Officer Matthews also
identifies at least one occasiomnwhich Captain Bugge met in g®n in his office with a local
reverend to discuss his mistreatrhduring a stop. Bugge Dep. 58-59.

On the other hand, as the City notes, relativihe average citizen, Officer Matthews had
superior access to his commanding officers.spteke with Captain Bugge about the existence
of the quota system in February, March, ibplune, and October 2009, and with another
precinct executive in May 2009. Compl. 1$20. In January 2011, after Captain Bugge was
replaced by Captain Bloch—who, apparently, tas$ frequently with community membessge
Bloch Dep. 41—Officer Matthews spoke with Capt&loch. Compl. § 28. By contrast, the
only specific instance of aulian’s meeting in person with a commanding officer of the 42nd
Precinct in a manner akin to Officer Matthews/olved a prominent local reverend who was an
advisor to the Community Council board and wédmenwise in the Community Affairs Office “a

couple of times a week.5eeBugge Dep. 58-59. Further, even for such local leaders, such
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meetings would be set up ttugh the Community Affairs Officeyhich would often resolve the
issue at hand before the civilian ever got face time with the commanding oBieelBugge
Dep. 65.

For these reasons, it is not correct for Offigatthews to claim that the average civilian
enjoyed access to the channel which he usémblitge his complaint about unlawful stops and
arrests and about the quota syst&ee Williams v. Cnty. of Nassair9 F. Supp. 2d 276, 285—
86 (E.D.N.Y. 2011) (“While citizens may write let$eto, or request meetings with, the Deputy
County Executive, none would have the kindiofess to [the Deputy County Executive] that
[plaintiff] had as Executive Director of the ijd Service Commission].”). In so noting, the
Court recognizes that Officéatthews did not make his compits during regularly scheduled
meetings with his commanding officesgeMatthews Decl. §{ 8—-11; Bloch Dep. 20; Bugge
Dep. 31-32, 34see also Huth598 F.3d at 74 (involving emplog’s complaints raised during
daily meetings convened to discuss such mattans) that for there tbe a civilian analogue
there need not be perfect symmetry betweemthnner in which the plaintiff spoke and the
channels available to the ordigivilian. But the differencekere are significant. Officer
Matthews was able to get the ear of his commandificers more readily, more frequently, and
more privately than could an average citizen. Accordingly, this factoy supports a finding
that Officer Matthews spoke puwsut to his official duties.

* * *

Taken together, the above factors, derived f@ancettiand its Second Circuit progeny,
require the finding that, when fofer Matthews reported unlawfstops, arrests, and summonses
and the quota policy from which they derived dpeke as an NYPD employee, not a citizen.

Officer Matthews’ speech was compelled by #¥¢PD Patrol Guide; concerned the subject
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matter of his employment; was made internalygl lacked a directwilian analogue. His
speech therefore was not constitutionally protected.

In so holding, the Court recognizes thataasatter of fact, Officer Matthews’ speech
had undeniable value to the public. The ergment priorities of the NYPD may profoundly
affect the lives of New Yorkers. And thereaiparamount public interesst shining a light on a
policy that allegedly incents or causes police officers to violtizeis’ rights not to be subject
to unlawful stops and arrestReinforcing that notin, the quota system that Officer Matthews
protested would, in fact, today violate New York state |8&eN.Y. Labor Law § 215-a
(effective Aug. 30, 2010). Officer Matthews’ speéad the potential toontribute usefully to
public discourse on issues of consequergee Pickering391 U.S. at 572.

However, as a matter of laiarcettiand its Second Circuit progeny teach that not all
speech by public employees enjoys First Amendmeostection. Public employees who wish to
lend their voice to the public debate in a way #rables them to claim such protection for their
words must be mindful that the First Amendment does not “constitutionalize the employee
grievance,'Garcetti, 547 U.S. at 420 (citation omitted@ind that the availability of such
protection will ineluctably turn on a fact-intensiveuiry as to whether such speech was made
pursuant to the employee’s duti€See idat 424;Ross 693 F.3d at 306. The facts here have led
the Court to deny such protemti to Officer Matthews’ speechis speech was more in the
nature of an employee grievartban a political statement. But whether speech in the future by
police officers protesting unlawful police practices will be similarly classified will turn on the

facts and the context. A police officer’s inhetrduty to enforce thiaw does not invariably
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deprive him or her of First Amendment protection for speech that tends to reveal unlawful police
practices.”’
CONCLUSION

For the reasons stated, defendants’ motion for Summary judgment is granted. The Clerk

of Court is directed to terminate the motion pending at docket number 35, and to close this case.

SO ORDERED. p MA/(? Q M’W

Paul A. Engelmayer
United States District Judge

Dated: July 29, 2013
New York, New York

2% Nor does such an officer relinquish his rights under relevant whistleblower laws. See Garcetti,
547 U.S. at 425-26; Ross, 693 F.3d at 307.
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