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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
Plaintiff,
—against- @INION AND ORDER
12 Civ. 154¢ER)

CHELSEA BREWING COMPANY, LLC,

Defendant.

Ramos, D.J.:

TheUnited States of America (“Plaintiff” or the “Governmenistoughtthe instant
action to“reduce to judgment,i'e., collect the unpaid taxes, penalties, interest aed fessessed
by the Internal Revenue Service (“IRS”) against Chelsea Brewing ComgaDy(;' Chelsea
Brewing’ or the “Defendanij’for its failure to comply withts tax obligationsinderthe Federal
Insurance Contributions Act (“FICA”), 26 U.S.C. § 3111@)d the Federal Unemployment Tax
Act (“FUTA"), 26 U.S.C. 8§ 3301, fomultiple tax periods dating back to 2001. Compl., Doc. 1.

By Opinion and Order dated July 18, 2014, the Court grgragdlsummary judgment
in the Government’s favor with respect to all periods at issue except for thet&t@ariod
ending September 30, 2001. Slip Op., Doc. 34. The Courtihtddalia, that the authority
cited by the Governmestchiefly, the Internal Revenue Manual (“I.R.M.”), which is non-
binding—failed to estalish that theenyearstatute of limitations should be tolled to permit
collection of Defendant’s unpaid liabilitiésr the September 30, 2061CA tax period

Currently before the Couis the Government’s motion for reconsideratadrthat

decision Doc. 35.The Governmergubmitsthatits own “scrivener’s error’ causdate Court to
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overlook controlling authorityThe Governmenpoints out that, in its reply brief, it
supplemented its reliance on the 1.R.M. with a citation to the Internal Revedas('TR.C."),
which—unlike the I.R.M.—s binding. “Unfortunately, however, the Government'eply brief
“cit[ed] to anon-existent26 U.S.C. 8§ 6311(k)(2) instead of the controlling statute, 26 U.S.C. §
6331(k)(2).” Gov'tMem. 3, Doc. 36.This error ausedhe Courto conclude that the
Government failed to offer any controlling authority in support of its tolling argument.
The Government noassertshat, ecause therovisionthat itintended to citen its
reply brief 26 U.S.C. 8§ 6331(k)(2prohbits theGovernmentrom collecting taxes$or thirty
days followingthe terminabn of an installment agreememaindbecausé¢he undisputed evidence
shows thaChelsea Brewingnterednto, and terminatedhreeinstallment agreementiring
the relevantimeframe the limitationsperiod for collecting Chelsea Brewing’'s unptast
liabilities for the period ending September 30, 2001 should have been tolled ninety Hags.
Government further argues that the Court should reconsider its mulihg interests of justice
For the reasons set forth below, thetionis GRANTED.

|.  Background?

As of September 23, 201Befendant’outstanding balance tdix liabilities for the
September 30, 20(EICA tax period including interest and penalties, tet$115,564.19 Pl.’s
56.1 Stmtf 15, Doc. 22. Neither party contests the Court’s previous determinatioalibet
tolling, in accordance with 26 U.S.C. 8§ 6502(a)(1), the deadline for the Government ta bring

collection action fothis debtwas ten years from the date of the IRS’s assessment: December

Y In accordance with 26 U.S.C. § 6159(a), the Secretary of the Treasury maiweiiten agreements with any
taxpayer under which such taxpayer is allowed to make payment on a@nyratallment payments if the Secretary
determines that sudgreement will facilitate full or partial collection of such liability.” 26 U.S§@&159(a).

2The Court limits its discussion of the facts to those relevant to the instéinhm
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10, 2011. Gov't Mem. 2; Def.’s Opp. 2, Doc. 37. The Government cocedehe instant
action82 days after the statutory deadline, on March 1, 2@&@2Compl.

The Governmenasserts that its claim tmllectChelsea Brewing unpaid debtor the
September 30, 20G4ax periods timely becaus€helsea Brewingntered intdhreeinstallment
agreementwith the IRS all threeof which wereultimately terminated Gov’'t Mem. 3-6 Gov't
Reply Br. 4-5, Doc. 38. Brause the limitations period for a tax collection action is tolled for
thirty days following the termination @installment agreementie Government argues, the
tenyearlimitations periodshould have been tolled for ninety dayirty daysper agreeme—
extending the Governméstdeadline to file the instant collection actiorMarch9, 2012.

Chelsea Brewingoes not denthatit owes unpaid FICA taxes for the period ending
September 30, 200tather, it maintainghat collection of this debt is tirigarred. Pl.’s 56.1
Stmt.q 15. Defendant argues thdactually, the Governmeistproof failsto demonstrate (1)
that the IRS entered three distinct installment agreementhélsea Brewingand (2) that
such installment agreements were “terminatddef.’s Opp. 3-4.Defendant also claims
incorrectly,that theCourt already found that the Government failed to prove that “installment
agreements were entered intdd. at 5.

A. The Court’'s Summary Judgment Opinion

Based on the record, the parties’ respedivamary judgment briefs and the authorities
cited therein, the Court determinedker alia, that, because the I.R.M. is non-binding, and
because the Government failed to provide additional authority in support of its pokaioin, t
had to rejecthe Governmerg argument that its deadlinie bring a collection actioshouldbe
tolled ninety days. Slip Op. 13. The Court also noted that the Government’s records did not

“sufficiently indicatewhen the installment agreements were entered into andriated, nor do
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they describe any of the terms of the installment agreememtégmphasis added), but did not
make factual findings regarding the duration or number of the installment agrsem
B. Evidence PresentedRegarding Installment Agreements

Patrick Greene, the managing partner of Chelsea Brewing, testifiesl Rule 30(b)(6)
depositionthat he was generally aware that Chelsea Brewing had entered into multiple
installment agreements with the IRS, but could not recall how many such agigehean
dates, or whether Chelsea Brewing defaulted on some or all of them. BoevingXDéc(Cep.
Tr. 17:13 — 19:25, Jul. 1, 2013), Doc. 19. However, he also adrithdetle was not aware of
any installment agreement on which Chelsea Brewingatidefault. 1d. at 18:15 — 18:18.

To establisithat Defendant entergdnd terminatedhree separatastallment
agreements with the IR® its summary judgment briefinthe Government submittéchelsea
Brewing’s IRS Account Transcript fane FICA tax pdaod ending September 30, 2001, which

states, in relevant part, as followseg Gould Decl. Ex. 3 at USA675-76, Doc. 21):

Code | Explanation of Transaction Date

971 Installment agreement established 5-31-2002
971 No longer in installmerdigreement status 7-28-2003
971 | Tax period blocked from automated levy program 10-20-2003
582 Lien placed on assets due to balance owed 10-3-2003
971 Installment agreement established 11-14-2003
971 Installment agreement established 11-25-2003
971 No longer in installmet agreement status 3-8-2004
582 Lien placed on assets due to balance owed 3-3-2006
971 Installment agreement established 4-13-2006
971 Pending installment agreement 1-23-2008
971 No longer in installment agreement status 3-31-2008
971 Collection due process Notice of Intent to Levyeturn receipt signed| 6-12-2008
971 | Collection due process Notice of Intent to Levigsued 6-12-2008

3 Mr. Gould represents that the installment agreement entry for Neveé5p2003 is duplicative of the November
14, 2003 entry. Gould Decl. n.4.
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Additionally, the Government furnisheuoh IRS Certificate of Official Record for Chelsea
Brewing for the tax griod ending September 30, 2001, whadcuments installment agreements
on December 19, 2001, May 31, 2002, November 14, 2003, November 25, 2003 and April 13,
2006, and includes entries on July 28, 2003, March 8, 2004, and March 31, 2008 stating
“reverses actig installment agreement3ee Gould Decl. § 3Ex. L In asupplemental
declaratiorto the CourtSpenceiGould, the IRS agemtssigned to this casel, 1 1, further
explained thathe notationsreverses active installment agreemerdahd “no longer in
installment agreement statugticate that the taxpayer has defaulted oririe@llment
agreement and that it was terminat&lipp. Gould Decl. 1 19-20, Doc. 33. Mr. Gould also
attested that the IRS provided Defendant with written notice 30 days prior indagom of each
of the three installment agreements in this case, as is custoldafy21. Chelsea Brewingoes
not dispute the substance of Gould’s Supplemental Declaration, but now argues that the Court
should disregard it because (1) Gould did not specify that he had personal knowledge that
Chelsea Brewing and the IRS entered into, and terminated, three separdteanstajreements
for the period ending September 30, 2001 and (2) the Government provided Gould’s
Supplemental Declaration part of its reply brief, thus Defendant could not have earlier raised
this argument. Def.’s Opp. 3-4.

Although the Government did not provide the Court with copiemghoticeof
termination lettershat were actuallgent to Chelsea Brewing,stpplied copies ofIRS
Integrated Data Retrieval System Masterfile” recqtids “IDRS Records”with its reply brief
(Supp. Gould DecEx. E). Mr. Gouldstatedthat(1) presence athe code “CP 523" in the IDRS
Recordsndicates thatthe IRS issued notices tdrminationfor each of the thremstallment

agreementsand(2) the code “TC 971 AC 163howsthat thethreeagreements were
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respectively terminated on July 28, 2003, March 8, 2004 and March 31, RDE&4, Ex. Eat
USA72730. Chelsea Brewingttacks thdDRS Record®n hearsaygrounds. Def.’s Opp. 4.
II. Legal Standard

Motions for reconsideration are governed by Local Civil Rule 6.3 and Rule 60(b) of the
Federal Rules of Civil Procedur&ed.R. Civ. P.60(b). The standard for granting a motion fo
reconsideration is “strict, and reconsideration will generally be deniedutile moving party
can point to controlling decisions or data that the court overlook&ahl'ytical Surveys, Inc. v.
Tonga Partners, L.P., 684 F.3d 36, 52 (2d Cir. 2012) (citation omitted) (addressing a Rule 59
motion). “A motion for reconsideration should be granted only when the [party] identifies a
intervening change of controlling law, the availability of new evidenctheoneed to correct a
clear error or prevent mdast injustice.” Kolel Beth Yechiel Mechil of Tartikov, Inc. v. YLL
Irrevocable Trust, 729 F.3d 99, 104 (2d Cir. 2013) (citation and internal quotation marks
omitted);Shrader v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Cir. 1999}.is “not a vehicle fo
relitigating old issues, presenting the case under new theories, secigirepeng on the merits,
or otherwise taking a second bite at the ap@edlytical Surveys, 684 F.3d at 52 (citation
omitted). The decision to grant or deny the motion for reconsideration is within “the sound
discretion of the district court.Aczel v. Labonia, 584 F.3d 52, 61 (2d Cir. 2009).
II. Discussion

At the outsethie Court noteghat, inits summary judgmertiriefing, the Governmetst
sole support foits tolling argumentonsistef non-binding authority: one subsection of the
I.LR.M. The Government did neite any case law back its tolling argumepand, although it
cited “26 U.S.C. 8§ 6311(k)(2¥xactly oncethat provisiorwas, as the Government

acknowledges[u]nfortunately non-existent Gov’'t Mem. 3.
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Neverthelessunder the circumstances, where @avernment’s brie€ontained a
typographical errom its attempted citation toontrolling authoritythe Court exercisats
discretion to considats motionfor recongeration in order to correct an error of law and
thereby prevent manifest injustic&he correcprovision of the I.R.C.—section 6331(k)(2)—
indeed prohibits the Government from issuing levies, or initiating collecticonacfor a period
of thirty days following the termination of an installment agreement. 26 U.S.C. § 633(@§)(2)
Additionally, section 6331(i)(5) provides that “[t]he period of limitations undeiee6502
shall be suspended for the period during which the Secretary is prohibited under #uticubs
from making a levy.” 26 U.S.C. 8 6331(i)(%)ov’'t Mem.3 (citingid.). Although the Court has
not found any cases in this Circuit construing the relevant statutory provisions, thér@sur
persuasive the owtfCircuit cases identified by the Government in its motion to reconsider,
which recognize that section 6331 may extend the statute of limitéioasollection action
either during the pendency of an installment agreement or for the thigyrdeediately
following its termination.Gov't Mem.4 (citing Seagrave v. United Sates, 221 F. App’x 457,

459 (7th Cir. 2007)tnited States v. Reardon, No. 09 Civ. 11675, 2011 WL 4026890, at *4
(E.D. Mich. Sept. 12, 2011)nited Statesv. Walsh, 702 F. Supp. 2d 6, 9 (D. Maine 2010)).

Contrary to Defendant’s asserto(Def.’s Opp. 5), the Court did not previously find that
the Government failed teufficiently prove that Chelsea Brewing enterstb installment
agreements with the IRS. TRmwurtnow concludes that Defendant has failed to raise any
genuine dispute of material fact tl@2helsea Brewing entered three installment agreements with
the IRS that were each thearminated.While Defendant argues that tHegRS Records are
hearsay, the Court finds that they arblpurecordswhich Defendant has provided no reason to

doubt, and consequently may be admitted pursuant to Rule 803(8) of the Federal Rules of
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Evidence. Fed. R. Evid. 803(8); Gov't Mem. 3-@oreover, though Chelsea Brewing attempts
to challenge OfficefGould’s Supplemental Declaration by speculating that he did not base its
contents on personal knowledgeJight of Gould’s position as the IRS agent responsible for this
case, Supp. Gould Decl. 1 1, his personal knowledge may reasbeabfgrred. United States
v. Tocco, 135 F.3d 116, 128 (2d Cir. 1998) (holding that the appropriate “test is ‘whether a
reasonable trier of fact could believe the withess had personal knowlg@gatibn omitted).
Aside from questioning its foundation, Defendant does not otherwise controvert the subktance
Gould’s Supplemental Declaration, in whichdlearly stateshat “[tlhere were in fact three
separate installment agreements,” Supp. Gould B}ddl, and “[n]otation of reversal of an
active installment agreeme... is meant to indicate termination of such [an] agreement[] has
occurred.” Id. 1 19. In any eventGould’sSupplemental Declaration largely echoed his initial
declaratior—which healso “made.. based on personal knowledge and IRS records with which
[heis] familiar,” Gould Decl. { +-andin which he stated thatvith respect to tfe] [September
30, 2001}tax period, there [were] three instances whermsiallment agreement was reversed
and terminated.”ld. § 11. Finally, dthough the precise terms@duration of thesmstallment
agreements remain unknown, the Government does not argue that the limitations period should
be tolled for an amount of time equal to the pendency of the installment agreetmeatsly
submits that the limitations periathould be tolled ninety days based upon the termination of
each ofthe threanstallment agreement<sov’t Reply Br. 3.

Plaintiff’'s motion for reconsideration is therefore GRANTED. Upon recorsida, he
Court finds that, bcause Defendaphteredhree installment agreemerdaring the limitations

period,whichwerethenterminated, th&ecretary would have been prohibited from collecting

41n the alternative, the IDRS Records may be admitted pursuant to Rulg,&3&6uld certifies thathey are
records of a regularly conducted business activity. Fed. R. 838{6) Gov't Reply Br. App’'x
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Defendant’s debt for thirty days following the termination of each installment agreement. 26
U.S.C. § 6331(i)(5) and (k)(2). Accordingly, the original deadline to bring this case—December
10, 2011—can be tolled and extended ninety days, to March 9, 2012, rendering the instant action
timely. Furthermore, because the Court solely denied the Government’s motion for summary
judgment with respect to the Government’s claim to reduce to judgment Chelsea Brewing’s
unpaid tax liabilities for the period ending September 30, 2001 on statute of limitations grounds,
the Court now GRANTS summary judgment in the Government’s favor on this claim.
IV.  Conclusion

For the reasons set forth above, the Government’s motion for reconsideration is
GRANTED, and the Court GRANTS summary judgment in the Government’s favor on its claim
to collect Chelsea Brewing’s unpaid tax liabilities for the period ending September 30, 2001,
totaling $115,564.19 as of September 23, 2013, plus accrued interest. See Compl. § 35(a); P1.’s
56.1 Stmt. § 15. The Clerk of the Court is respectfully directed to terminate the motion, Doc. 35.

The Court previously directed the Government to submit a letter to the Court, copying
Defendant, indicating whether it intended to pursue its outstanding claims, i.e., those pertaining
to Chelsea Brewing’s W-2s for the 2008 tax year (see Compl. § 34; Mem. L. Supp. Mot. Partial
Summ. J. 2 n.1, Doc. 20), by August 8, 2014; the Government failed to do so. The Court directs
the Government to submit this letter by October 10, 2014.

It is SO ORDERED.

Dated:  September 26, 2014

New York, New York 4 @__

Edgardo Raos, U.S.D.J.




