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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

FB and EBjndividually and on behalf of LB
12 Civ. 1669PAE)
Plaintiffs,
OPINION & ORDER

_V_
NEW YORK CITY DEPARTMENT OF EDUCATION
andDENNIS WALCOTT, in his official capacity as the :
Chancellor of the New York City Department of Education,

Defendants

PAUL A. ENGELMAYER, District Judge:

Plaintiffs FB and ERthe “Parents”)individually and on behalf of their minor son, LB,
bring this action against the New York City Department of Education and its CleanBahnis
Walcott (collectively, “BDDE"), pursuanto the Individuals with Disabilities Education
Improvement Act (“IDEA”), 20 U.S.C. 88 14041 seq Section504 of the Rehabilitation Act of
1973, 29 U.S.C. 88 79 seq.and Article 89 of the New York State Education Lalwy.

Educ. Law 88 440&t seq. The Parents seek review of a November 25, 28drjnistrative
decision of the State Review Officer (the “SR@iat(1) annulledthe decision of the Impartial
HearingOfficer (the “IHO”), concluding that the Individualized Education Program (“IEP”)
developed for LB for the 2010-2011 school year violated his right to a free appropriate publ
education (“FAPE”and(2) vacatedhe IHO’s award of tuition reimbursement for LB’s
unilateral placement at tieebecca School duringahyear. The parties have crassvedfor

summary judgment.
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For the reasons that followhe Court agrees with the SRO that the three specific
deficiencieghat the IHO found in LB’s IERyhether viewed sifyg or together, did not deny LB
a FAPE. Accordinglysummary judgment is granted filne DOE on LB’s claims based on those
specific issues. However, because the SRIOhdt address the Parents’ claims of other
deficiencies in LB’s IEPthe Court remands those issues to the SRO for review.

I. Background

A. Facts'

LB is a nineyearold student classified with autism. PI. 56.1 | 6; Def. 56.1elhas
received servicesom New York Citycontinuously from the age of two years old, first from the
Department of Health and lattom the DOE PI. 56.1 § 7. Since kindergarten, beginrfadp
2008,LB has attended the Rebecca School, a private therapeutic special educationidchool.
1 8; Def. 56.1 § 2. For the 2008-2009 and 2009-2010 school years, the DOE has reimbursed the

Parents for théuition they paidfor the Rebecca School, pursuant to settlements. PIl. 56.1 q 10.

! The Court’s account of the underlying facts of tiise is drawn from the partiesibmissions
in support of and in opposition to the instant moti@pecifically, the Plaintiffs’ Local Rule

56.1 Statement of Material Facts (“Pl. 56.1"), Dkt. 22; the Affidavit of Stephen @oidst
Support of Plaintiffs’ Motion for Summary Judgmét®oldstein Aff.”), Dkt. 21, and the
exhibits attached thereto; the Defendants’ Local Rule 56.1 Statement ofadVigsets (“Def.
56.1"), Dkt. 26; and the administrative record from the proceedings below and attalohts,ex
including,inter alia, the trasscript from the hearing before the IHO (“IHO Tr.”); the Decision of
the IHO (“IHO Dec.”), and the Decision of the SRO (“SRO Dec.”). Citatiores partys 56.1
Statement incorporate by reference the documents cited therein. Where fadtsisagiartys
56.1 Statement are supported by testimonial or documentary evidence, and denied by a
conclusory statement by the other party without citation to conflicting testimanial o
documentary evidence, the Court finds such facts to be 8eeS.D.N.Y. Local Rule 56.1(c)
(“Each numbered paragraph in the statement of material facts set forth in¢heestatequired
to be served by the moving party will be deemed to be admitted for purposes of the motion
unless specifically controverted by a correspondingly reretbparagraph in the statement
required to be served by the opposing partyd?)at 56.1(d) (“Each statement by the movant or
opponent . . . controvertirany statement of material fact[ ] must be followed by citation to
evidence which would be admissible, set forth as required by Fed. R. Civ. P’)56(c)
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On February 5, 2010, the DOE held a meeting oCthimittee on Special Education
(“CSE”) to formulate LB’sannual EPfor the 2210-2011 school year, as required by the IDEA,
see20 U.S.C. § 1414. PI. 561111, Def. 56.1 1 3. The CSE consisted BB and EB, LB'’s
parents,Dr. Patricia Pape, a school psychologist for the DOE; Ellen Gordon, a speciatieauc
teacher who was also serving in her capacity as district representative no¢thieeCSE;

Sandra Morabitaa district parent; angarin Robertson, LB’s Rebecca Schoadbker at that

time, who participaéd by telephone. Def. 56.14] IHO Tr. 19 DOE Ex. 3 At the meetingthe
CSEconsulted a number of reports amd evaluationsf LB, including: LB’s 20082009 IEP;

LB’s December 2009 progress report from Rebeanda classroom observaticonducted on
November 6, 2009Def. 561 § 6; SRO Dec. 13; IHO Tr. 22-23. The extent to which the CSE
adequately consulted these documents, and whether or not it consulted certain other dpcument
including most significantlya 2009 psychoeducational update, is dispu&sk infra

8 111(A)(1); see als®SRO Dec. 13comparePl. 56.1 11 21-23yith Def. 56.1 | 6.

The recommendations thanerged from the CSE meeting wérat (1) LB be placed in
a 12month schoolyearprogram; (2)LB be placed in a special class with a 6:4tdffingratio®
within a ecialized school; and (3) LB receive related services, including counseling
occupationbtherapy, speecand languagéherapy, and physical therap8eeDOE Exs. 1 & 2.
Importantly, the parties do not dispute that the CSE did not conduct a functional behavior
assessment (“FBA”) of LB in advance of the meeting or that the CSE did notpleMetéhavior
intervention plan (“BIP”) for LB.SeePl. 56.1 | 25; DefCounter Statemerit 25.

On or around June 15, 2010, LB and the Parents received obLiBés placement for

the 2010-2011 school year, at PL6OM@P146M (“P.S. 1698§PI. 56.1 1 51; Def. 56.1 1 13

2A 6:1:1 staffing ratio means that for every six students, there is one teadhmmeaclassroom
paraprofesional.



PIl. Counter Statemel§t 9. Beforereceiving that notification, however, the Parents $et a
letter to the CSE informing it that the DOE had failed to provide LB witke@dppropriate
public educationas required byhe IDEA, and that they would therefore be unilaterally
enrolling LB atthe Rebecca School for the 2010-2011 school year and seeking reimbursement
from the DOE SeeDef. 56.1 § 13; PICounter Statemenft9, PI. 56.1 § 68. On July 9, 2010,
the Parents visited P.S. 169 to determine whether it was an appropriate placemBntSee
Pl. 56.1 11 51-52; Def. 56.1 § 14. The parents allege that the school was an inappropriate
placement for LB and that the program proposed by the DOEm®@isalia, “grossly deficient
with respect to addressing L[B]'s sensory need?l. 56.1 § 44. Thereafter, on July 20, 2010,
the Parentsent another letter to the DO&gvising it of their concerns and reiterating thoslief
that the DOE had failed to provide a FAPE for LB and timéntion to seek tuition
reimbursement for LB’s attendance at Bebecca School during the 2010-2011 school year.
B. Due Process Complaint and Impartial Hearing
On October 21, 2010, the Parents filed a due process complaint, challenging the DOE’s
program on the grounds that: (1) the DOE had improperly refused to cqpisicieg LB in a
more restrictivgorogram; (2) the Febauy 5, 2010, CSE Review Team had beéenduly
constituted; (3) the DOE’s recommendations had been improperly predeterminedhmeefore
meeting; (4) the IEP that grew out of the CSE meeting was based on iestféicd/or
unreliableevaluative information; (5) the IEP{oposed goals were insufint and
inappropriate; (6) the IEP’s proposed goals could not be implemented in the ptbhgtdine
DOE recommended; (7) the IEP improperly lacked a provision for transitional sgppades
to aid LB in the transition from the Rebecca School to the DOE’s recommendedpr8iréhe

DOE failed to conduct a FBA in advance of the meeting;H®)OOE failed to consider whether



to develop and includeBIP in the proposed IEP; (10) the DOE’s recommended placement was
inappropriate; (11) the CSE failed to consider whether to recommend suffitetat reervices
for LB; and (12) the Parents were denied the right to meaningfully participatnimmmd for
LB’s education.SeeParents’ Ex. A3A10.

An impartial hearing began on March 11, 2011, and concluded on June 10S&#11.
IHO Tr.; Def. 56.1 29 At that hearing, the IHO held that the D@&d not provided LB with a
FAPE The IHOgranted the Parents’ request fotitan reimbursement for the 2010-2011
school year, on the grounds that: (1) the CSE had not consulted sufficient evaluative data on
which to base LB’s 201@011 IEP(in particular because the record did not show that the CSE
reviewed the 2009 psychoeducational updsgelHO Dec 5); (2) the CSE had not corztad a
FBA and developed a BIP for LBge idat5-6; and (3) the IEP failed to provide farpnt
counseling and trainingee d. at6. The IHOhdd that the Rebecca School was an appropriate
unilateral placement for LBsee id.at 8, and that the equities favored the Parents in the matter,
see idat 9.

C. SRO Appeal

The DOE appealed the IHO Decisitirnthe State Review OfficfSRO”). Addressing
the three points on which the IHO had relide DOE argued that(1) it in facthadbased the
IEP on sufficient evaluative data and informati(i);the absence of a FBA and a BIP did not
result in the denial of a FAPE to LB; a(®) the IEP’s failure to provide for parent counseling
and training did not rise to the level of denial of a FAPE. In its Petition to thes Ftatew
Officer (“Petition”), the DOEalso addressed the remaining issues ifPtrentsdue process
complaint that the IH®adnot reached. Specifically, DOE arguébat: (1) the CSE had been

properly constituted;2) the Parents could have provided LB’s current teacher with the materials



she needed to participate in the CSE mee{Bighe program recommendation had betn
predetermined(4) the lack of transitional support services did not amount to denial of a FAPE;
(5) the Parents’ claims regarding the offered placement were all “speculativey agvee
accepted the offered placement and the IEP was never implefhemd{) LB would have
received related services at P.S..16@ePetition 1 3946. The DOEfurtherargued that the
Rebecca School was not an appropriate placement fadLB] 4752,and that equitable
considerabns precluded reimbursement, most notdddgausé[rjespondentgthe Parentsglid

not intend to send their child to public schoadl,”q 35.

The SRO overturned the IHO’s decisioHefound that: (1) the CSE based its IEP on
sufficient evaluative data of LB to develop “an IEP that accurately refleasdsfiecial
education needs3RO Decl14; (2) the CSE was not required to conduct a FBA or develop a
BIP, because the hearing record denraed that LB’s behavior “did not seriously interfere
with instruction and could be addressed by the special education classroom techchiet 7,
and (3) the failure of the IEP to include parent counseling and training did not amoumtto de
of a FAPE, because the record reflected that “the assigned school would have provided this
service,”id. at 18. The SRO also held that tregious claims th€arents had made their due
process complatrthat the IHOdid not address in his decision had notrbpeeserved for his
review by the Parents, because they had not eqgssatd the IHO’s decisionSee idat 12.
These werghat (1) the CSE improperly refused to consider placement in a more restrictiv
program; (2) the CSE was improperly constituteetause the district representative and special
education teacher were unqualified to fulfiletr roles on that committee;)(BB’s teacher,

Karin Robertson, was denied the opportunity to participate meaningfully in the meetiagse

the CSE had not providdger with access to the materials being considered; (4) the CSE’s



recommendations were predetermined; (5) the gufalse IEPwere insufficient; (6) the annual
goalsin the IEP were not individually tailored to address LB'’s educational def{@)tthe goals
of the IEPlacked adequately objective criteria to measure LB’s progress; (8) mémy gbals
in the IEP could not have been implemented in the recommended program; (9) theulEP s
have included transitional support services to aid LB in moving from the Rebecca Sché&ol to P
169; and (1PP.S. 169 was not an appropriate placement.

D. Procedural History

On March 7, 2012, having theghausted the administrative procassequiredthe
Parents filed ta Complaint in this caseDkt. 1. On August 31, 2012, thBarentdiled a motion
for summary judgmentDkt. 17. In support, on September 4, 2012, the Parents filed an
Affidavit of Steven GoldsteinDkt. 21, a memorandum aw (“Pl. SJ Br.”),Dkt. 23, andheir
Local Rule 56.1 Statement bfaterial Facts, Dkt. 22.

On October 12, 2012, the DOE filed its own motion for summary judgment, Didn25,
accompanying memorandum of laddressing the parties’ respective such mofjtnsf. SJ
Br.”), Dkt. 27, its Local Rule 56.1 Statement of Material Fa@&t. 26, and its Counter
Statement to Plaintiffs’ Local Rule 56.1 Statement of Material Facts (“Deint€pStatement”),
Dkt. 28. On November 30, 2012, the Parents filed their Counter Statement to Defendants’ Loca
Rule 56.1 Statement of Materfaacts (“Pl. Counter Statement”), Dkt. 30, and their opposition to
the DOE’s motion for summary judgment (“PIl. Opp. Br.”), Dkt. 31. On December 12, 2012, the
DOE filed its reply to the Parents’ opposition brief (“Reply Br.”), Dkt. 32. On Jarfya&2913,

the Court held extended argument on the parties’ motions for summary judgment.



Il. Applicable Legal Standards

A. Legal Framework

The IDEA requires a state that receives federal funding to provide alterhildth
disabilities a “free appropriate publidcation.” 20 U.S.C. § 1412(a)(1)(/ee Cerra v.
Pawling Cent. Sch. Dist427 F.3d 186, 192 (2d Cir. 2005). A FAPE should “emphasize[]
special education and related servicesgiesi to meet [a disabled child’s] unique needs and
prepare [thechild] for further education, employment, and independent living.” 20 U.S.C. §
1400(d)(1)(A). To do that, thHeOE must develop an IEP for each disabled child, “set[ting] out
the child’s present educational performance, establish[ing] annual andeshodbjectves for
improvements in that performance, atescriljing] the specially designed instruction and
services that will enable the child to meet those objectividsriig v. Dog 484U.S. 305, 311
(1988);see als®0 U.S.C. § 1414(d)(1)(AT.Y. v. N.Y.C. Dep't of Edy&84 F.3d 412, 415 (2d
Cir. 2009). The IEP must be “reasonably calculated to enable the child to receive educational
benefits.” Bd. of Educ. of Hendrick Hudson Cent. Sch. @sRowley458 U.S. 176, 207
(1982) Gagliardo v. Arlington Cent. Sch. Dis#89 F.3d 105, 107 (2d Cir. 200(¢)ting
Walczakv. Fla. Union Free Sch. Distl42 F.3d 119, 122 (2d Cir. 1998)).

New York law charges a CSE with developing an IEP for a disabled child. N.Y. Educ
Law 8 4402(1)(b)(1)see also R.E. v. N.Y.C. Dep’t of EJ®&94 F.3d 167, 175 (2d Cir. 2012);
Walczak 142 F.3d at 123. The CSE must consist ofpdrents of thetudent in question; the
student’s regular or special education teacher; a school psychologistich idiptesentative
“qualified to provide or administer or supeseispecial education and knowledgeable about
the general curriculum and the availability of resources of the school disamct’an additional

parent representative, among others. N.Y. Educ. Law §24b6X1)(a).



When a parent believes that the state has failed to offer herchild a FAPE, the
parent may unilaterally place the chifda private school angkek reimbursement from the
school district. Forest Grove Sch. Dist. v. T,A57 U.S. 230, 247 (200%ee alsiM.H. v.
N.Y.C. Dep't of Edu¢685 F.3d 217, 246 (2d Cir. 201B)erra, 427 F.3dat 192. The parent
must then file a due process complaint which challenges the aigpeopss of the IEPA
hearing on that complaint is then héldore an IHO. N.Y. Educ. Law § 4404). At that
hearing, the DOE must show that the program recommended by the IEP was aepiopnzet
the child’s needs. If the DOE cannot meet that burden, “the burden shifts to the parents t
demonstrate that thersmol in which they have chosen to enroll their child is appropriste’,
685 F.3d at 246citing Gagliardo, 489 F.3d at 112), and that equitafaletors weigh in favor of
reimbursementFlorence Gity. Sch. Dist. Four v. Carteb10 U.S. 7 (1993)ch.Comm of
Burlington v. Dep’t of Educ471 U.S. 359 (1985Frank G. v. Bd. of Educ. of Hyde Pad&9
F.3d 356, 363—-64 (2d Cir. 200®.R. ex rel. K.O. v. N.Y.C. Dep't of Edudo. 11 Civ. 8433
(JSR), 202 WL 6691046, at *2 (S.D.N.Y. Dec. 26, 2012). A party aggridsednIHO’s
decision may appeal to an SRO. 20 U.S.C. § 1415(g); N.Y. Educ. Law § 148#(2ppeal
from the decision of an SRO may be brought as a civil action in federal ocatigte 20 U.S.C.
8 1415(i)(2)(A); N.Y. Educ. Law § 441@3).

B. Standard of Review

Summary judgment in the context of an IDEA case “involves more than looking into
disputed issues of fact; rather, it is a ‘pragmatic procedural mechanisraviewmg
administrative decisions.R.E, 694 F.3dat 184 (citingA.C.ex rel. M.C. v. Bd. of Edu&53
F.3d 165, 171 (2d Cir. 2009)¥The role of the federal courts in reviewing state educational

decisions under the IDEA is circumscribed. While the distocrt must base its decision the



preponderance of the evidenit must give due weighb the administrative proceedings,
mindful that the judiciary generallijacks the specialized knowledge and experience necessary to
resolve persistent and difficult questions of educational pdlidyC. 553 F.3d at 171 (citations
and alterations omitted). When the decisions dHi and aSRO conflict, the Court should
generally defer to the SRO’s decision, as the “finalsden of the state authoritieRR.E, 694
F.3d at 189 (citing\.C, 553 F.3d at 171), particularly tven the state officer’s review ‘has been
thorough and careful,’id. at 184. But when “the district court appropriately concludes that the
SRO’s determinations are insufficiently reasoned to merit that defesamt@) particular where
the SRO rejects more thorough and carefully considered decision of an IHO, it is entirely
appropriate for the court, having in its turn found the SRQO’s conclusions unpersuasivéerven a
appropriate deference is paid, to consider the IHO’s analysis, which isfalsoed by greater
educational expertise than that of judgelsl’at 189 (citingM.H. v. N.Y.C. Dep’t of Educ685
F.3d 217, 246 (2d Cir. 2012)). Determinations that involve the substantive adequacy of an IEP
and educational methodologies are to be given more weight than determinations about the
procedure according to which an IEP was developed or whether objective indications of a
student’s progress exisee M.H.685 F.3d at 244.
II. Discussion

A. The SRO’s Findings ArePersuasiveand Merit Deference

1. The SRO’s Finding that the CSE Based the IEP on Sufficient Evaluative
Data

The Parents argue that the G8Eformulating LB’s IEP, did not properly consider the
evaluative datavailable to it SeePl. SJ Br. 11-14. They contetiwt “the CSE team made
only a cursory review of L[B]'s file” and th&ft]he checklist of documents purportedly relied

upon by the CSE team is nowhere to be founithé IEP, nor anywhere else in the recond.’at

10



12-13. The Parentarguethat the CSE ade ‘little more than an admittedly superficial review
of L[B]'s file and a brief classroom visiandthus“could not have possibly comprehended
L[B]'s needs in a way tht was meaningful, and could not have developed an education program
designed to address his unique néedd. at 13. And bcause the IEP wagurportedly, not
basedon current evaluationie Parents argueit was incapable of describing, and in fact did
not describe, an appropriate program and placemen{Bjr’LId. at 13 (citing Davis v.
Wappingers Cent. Scbist., 431 F. App’x 12, 15 (2d Cir. 2011) (affirming district court’s
finding of denial of a FAPE based on, among other things, SRO'’s finding that the &8Edai
consicer appropriate evaluative data)

More specifically, the Parents argue that the CSE failed to consider the yetfi0@r
psychoeducationalpdatethat theyhad obtained to assess LB’s current levels of cognitive and
behavioral functioning and developmental progresePl. 56.1 1 21-22; Pl. SJ Br. 11+13
Compl. 11 34-35That assessmehtd beerconducted by Dr. David Salsberg, Supervisor of
Pediatric Psychology at the Rusk Institute of Rehabilitative Medicine at theyNgw
University Langone Medical Centett reflected the most recent such evaluation of LB. én th
final section of that report, entitled “Recommendations,” Dr. Salsberg stated:

Since[LB] is clearly benefiting from the individualized attention and relational

approach offered at his current school, it is strongly recommended that he

continue to attend the Rebecca School. In order for him to make appropriate
progress in areas of cognitive, language, and social developinengssential

that he receivehe continued individualized instruction and therapeutic services

that the school offers.

Parents’ Ex. L. at 5. Ae Parents also argue that the CSE failed to consider a physical therapy

(“PT") report conducted on June 8, 2009, which indicated that LB should continue to receive

physical tkerapy. SeePl. 56.1 11 21-22; Pl. SJ Br. 11-13; Corfiifil34-35. In support of this

11



assertion, the Parents note thatrtheutes of the CSE meetisgae that “we do not have that
report.” SeeDOE Ex. 2 at 2.

The DOEcounterdhatthe Parents are factually wrong. It asserts that, fairly analyzed,
“the hearing record demonstrates that the CSE relied on multiple reports on ardi@vslof
LB in developing the IEP, including (1LB’s 2009-10 IEP; (2) a November 2009 classroom
observation, conducted by Ellen Gordon, the DOE special education teacher who attended the
meeting; (3) a June 2009 physical therapy evaluation completed by the DOE; and (4) a
December 9, 2009 interdisciplinary progress report from Rebecca thadtlUBts current goals
and described his functioning based on input from his classroom therapist, occupational
therapist, physical therapist, sped¢ahguage pathologist, and music anttlerapists.” Def. SJ
Br. 9 (citations omitted It is undisputedhat Dr. Pape reviewed many of tthecuments at
issue, including evaluative documents, and Dr. Pape did not testify that she did riloéread
February 2009 psychoeducational update.ti@ncontrary, her testimony was that she “must
have read it Instead, the DOE explains, the Parents are seizing on the unimfexctahat Dr.
Pape did not physically bring that reptwtthe CSE meetingSeeDef. 56.1 1 6. Furthermore,
the DOEnotes, “[p]laintiffs do not point to any specific information in the IEP regardiB¢s]
instructional or performance levels that they believe to be inaccurate shthddl have been
different based on information contained in the February 2009 pgdinzaional update.” Def.
SJ Br. 10. And, as to the PT report, the DOE argues, “it is obvious from a review of tthatiEP
the CSE team had the PT report and incorporated very specific information froepaineinto
the IEP. In fact, language from the PT report appears verbatim at variousipadig IEP.”1d.

Accordingly, the DOEarguesit is clear thathe CSE in fact considered the PT repdd.

12



In addressing this issudnelHO foundthatthe CSE had natonsidered sufficient
evaluative data iformulating LB’s IEP IHO Dec.5. In the single paragraph he devoted to that
subject, the IHO explained that the record before the CSE, although showirgptG&E had
relied on teacher reports prepared by the Rebecca School, “does not show th&t teecvied
and/or relied upothe most recent cognitive and academic testing at the time of the CSE[, t]jo
wit, the psycho-educational update” as to LB dated February 17, 2009, which Dr. Shisberg
conducted.ld. The IHO noted that Dr. Papatthe impartial hearinghadtestifiedspecifically
that she had looked at LBRT reportsotherwise, however, she had been unspecific about what
she had reviewed, stating, “We kind of reviewed the file, so | may have looked at other
documents, but the specific documents that we did use, they’re on the checklist, ané what w
included in that and with the observation, and teacher progress report, and the PT repoit, and tha
was it” IHO Tr. 22-23. Further, the IHGstaed, the record did not demonstrate that Pape,
or any other member of the CSE, had reviewed the February 17, 2009 psychoeducational update,
which recommended that LB continuetla¢ Rebecca School. IHO Dét. Rather, the IHO
noted, wherasked whether she had considered a psychological or psychoeducational evaluatio
Dr. Pape had stated that she had not brought that update to the CSE’s niéetamgng IHO
Tr. 74)3

The SROreached the opposite conclusidtie acknowledgedhat “the hearing record is
equivocal regarding whether the February 2010 CSE reviewed and/or relied upon tiaeyebr
2009 psychoeducational updatBut, the SRQreasonedfor several reasons, thsthortcoming

in the recordloesnot mean that “the evaluative information upon which the February 2010 IEP

% The IHO discounted the fact that Dr. Pape’s referral form included datageiati B's
cognitive levels, noting that the DOE had acknowledged, in ah@astng brief, that that data
had been added only aftthe CSE meeting. IHO Des.

13



was based was inadequate.” SRO O&kc. First, Dr. Pape, the district psychologist, had not
denied reading the February 2009 psythacationalipdate; rather, she testified, she must have
reviewed it, but had not brought it to the CSE meetidgat 13 n.5. Seconds Dr.Pape’s
testimonyrevealed bythe time it actedthe CSE had reviewed a number of evaluations and
assessmentsThese includedLB’s 2009-2010 IEP; a November 2009 classroom observation of
LB; the June 2009 PT evaluation; and a December 2009 interdisciplinary progress report from
the Rebecca School thatturn described LB’s current functioning and goals, based on the input
of his classroomeacher, occupational therapist, physical therapist, sdagghage pathologist,
and music and art therapists. SRO Dec. 13. Third, the SRO ftbietiearing record reflects
that the February 2010 CSE utilized information from the aforementioned reports topdevel
[LB]’'s IEP” This includednformation“gleaned from the December 20B2becca School
progress reportdnd fromthe CSE’s discussionith LB’ s teacher Id. at 14. For these reasons,
the SRO found;the district had sufficient information legive to the student’s present levels of
academic achievement and functional performanceluding the teacher estimates of the
student’s cuent skill levels—at the time othe CSE meeting to develop an IEP that accurately
reflected the student’s speceducation needs.1d.

The Court finds the SRO'’s analysis persuasive, in contrast to the cansdygisof the
IHO. The Pareret’ critiques of the SRO’seasoning gain littlg any traction The Parents first
asserthatthe SRO’s findings are not entitled to deference on this pointhéymake only the
conclusory claim thabecause the SRO’s findings clictfwith those of the IHO, the SRO’s
findings are “unfounded by the evidence and not entitled to deference.” Pl. SJ Bhel3. T
Parents do not, however, point toyapecificfact that the SRO overlookedor any specific

errorby the SRO in his determination.

14



The Parents next obseneorrectly,thatthe IHO wagesponsiblen the first instancéor
assessin@r. Pape’sredibility. Butthe SRO’s reversal of the IHO’s@sion did not turn on a
differing view of Dr. Pape’s credibilityOn the contrary, the one factual point to which Dr. Pape
attestedand on which the IHO relied—that Dr. Pape did plogsicallybring the February 2009
psydioeducatbnal update to the CSEmeeting—was acknowledged by the SRO. However, the
SRO found that fact to be of little moment, given Dr. Pape’s testimony that shelfaves
reviewed the update, and, more important, given the substantial materig@<as¢éhsupporting
the CSE’s conclusion.

More generallythe Second Circuit has instructiéthtdeference to an SRGs"
particularly appropriate when . . . the state hearing officers’ review leaistberough and
careful” and is “reasoned and supported by the recdnhlczak 142 F.3d at 12%ee also
M.H., 685 F.3d at 241].F., 2012 WL 5984915, at *6 (adding that “[t{jhe SRO is required to
render a carefully considered opinion; not a perfect one” and that “to refuse ttodéSRO
on the basis of [insubstantial errors] would be effectively to eliminate deéetenice SRO
altogether”). Such is the case hefithe SRO rendered a thorough analysis of the record and
persuasively explained why the evaluative data which the CSE had tx;@ass revewed, was
a sufficient basis on which to base LB’s IERignificantly, e Parents have nalentified
particularerrorsby the SRO, but instead registar overarching disagreement with the SRO’s
bottom-line conclusion Denying deference to the SRO without more concrete lases
assailing its conclusions would beonsistent with the maxim thatherean IHO and an SRO
reach conflicting conclusions, courts should usually defer to the 6, e.gR.E, 694 F.3d

at 189.
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In seeking to unsettle the SRO’s finding, the Parents dominantly rely on the siopposit
that, because the Reilary 2009 psychoeducational updates not physically presentthie CSE
meeting, it was nevaonsultedoy any party to that meetingBut for several reasonsgtifad of
the update’s absene¢ the meetingloes not carry the day. First, as noted, Dr. Pape testified
that, per her customary practice, she “must have” reviewed that update. The IFarends
offeredany basis to challengbat testimony. Second, beyond the fact that that update favored
placement at the Rebecca School, the Parents have not identifiedtngrfreasoning in it that
werenotalsoreflected in the other, substantial materials conediély the CSE (and later by the
SRO). Third, and finallythe evidence reflects that t&&SEthoughtfully considered voluminsu
evaluative material, amply sufficient to satisfy the IDEPhe IDEA requires those formulating
a student’s IEP to “review existing evaluation data on the child, includiegdiations and
information provided by the parents of the child; (ii) current classroased, local, or State
assessments, and classrebased observations; and (iii) observations by teachers and related
services providers . . ..” 20 U.S.C. § 1414(c)(})(A does not require that the team review
every single item of data available, nor has case law interpreted it to mearsseclke.g Grim
v. Rhinebeck Cen$ch. Dist. 346 F.3d 377, 381 (2d Cir. 2003) (“not . . . every procedural error
in the development of an IEP renders that IEP legally inadequate under th§;IDEA 2012
WL 5984915, at *7 (characterizing as fstient multiple school reportspeech, laguage,
occupational therapy and social history reports; and classroom observafioMsckey v. Bd.
of Educ, 373 F. Supp. 2d 292, 299 (S.D.N.Y. 2005) (“IDEA does not compel a school district to
perform every sort of test that would arguably be helpful before devising dorBRtudent);
Connor v. N.Y.C. Dep't of EdydNo. 08 Civ. 7710 (LBS), 2009 WL 3335760, at *5 (using

“multiple tools and various observations to conduct an up to date analysis of the childistbeha
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and psychological needs” sufficient in creating IERgre, theéSRO’s finding that the CSE
relied on sufficient evaluative data in creating LB’s IEBUpported by the record belowhe
Court, accordingly, declines to disturb that finding of the SRO.

2. The SRO'’s Finding that the CSE’s Failure to Conduct &BA and Develop a
BIP Did Not Deny LB a FAPE

The Parents nexdrgue that, in failing to conduct a functional behavior assessment and
develop a behavior intervention plan, despitat the Parents assert wésgong indications of
the need for them,” the DOE denied LB a FAPE. PI. SJ Br. 14-16; PI. 56.1 1 25-26, 29;
Compl. T 38.

In support of this argumentié Parents note thaB'’s report from the Rebecca School
stated thatbecause of his oveesponsive sensory profile, LBan become dysregulatedth
loud auditory input,” in response to which he covers his ears. Further, the report'glated,
dysregulated and presented with a loud stinsid] L[B] can become aggressive and strike out
against adults and peers.” Ex. N at3pecifically,“when in proximity toa loud peer, especially
if the chid is crying or upset, L[Bimay become dysredgated. When dysregulated, L[Bjill
cover his ears and may scream. In some situations,nhfig]attempt to squeeze or scratch at a
trusted adult or the @t child.” Id. at 1. The Parents argue th&t's aggressive behaviors
when dysregulated interfere with his ability to leaBecause the CSE was made aware of those
behaviors, they argue, it should have conducted a FBA to develop an appropriate BIP.

The DOE, for its partacknowledges that the CSE neither conducted a FBA nor
developed a BIP. It argues, however, that, as the SRO held, the CSE was not required to do s
Def. SJ Br. 11-13, because LB’s periods of dysregulation “did not significantlgeipe
ability to benefit from instruction.ld. at 12. Furthermore, the DOE notes, the IEP included

strategies aimed at helping LB to mainteomposure and attentiveness. And even if the CSE
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had beemequired to conduct a FBA and create a BIP, the R@jdes, the failure to do so did
not rise to the level of denial of a FAPE, because “the CSE was familiar wituthent’s
behavioral needs and took them into account in formulating the IEP, which accletiésiyed
and addressed those neédisl. at12.

Under New York regulations, a CSE must, “in the case of a student whose behavior
impedes his or her learning or that of others, consider strategies, includimgegdositavioral
interventions, and supports and other strategies to address that behavior .. ..” N.Y. Comp.
Codes R. & Regs. tit. 8 § 200.4(b)(1)(Whese strategies inale aFBA, which is intended to
“determin[e] why the studennhgages in behaviors that impede learning and how the student’s
behavior relates to the environment . . . . The [FBA] shall include . . . the identification of the
problem behavior, the definition of the behavior in concrete terms, the identification of the
contextual factors that contribute to the behavior[,] . . . and the formulation of a hypothesis
regardinghe general conditions under which a behavior usually occurs and probable
consequences that serve to maintainlid”’8 200.1r). Where the student’s behaviors impede
his or her learning or the learning of bisherpeers, a BIP should set out “intené@n strategies
to be used to alter antecedent events to prevent the occurrence of the behavior, tedahlindi
alternative and adaptive behaviors to the student, and provide consequences for thle targete
inappropriate behavior(s) and alternative aceletbehavior(s).ld. 8 200.22(b)(4)(ii).

Notwithstanding those requiremerttse case law is cleathat “a failure to conduct an
FBA is a procedural violation, but . . . it does not rise to the level of a denial of a FARRHER
adequately identiés the problem behavior and prescribes ways to manage.E, 694 F.3d at
190 (citingA.C.ex rel. M.C. v. Bd. of Educ. of Chappaqua Cent. Sch.,BE3. F.3d 165, 172

(2d Cir. 2009) (failure to perform a FBA did not render IEP legally inadequéghtrof IEP’s
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providing strategies to address child’s behayi@®e also T.Y. v. N.Y.C. Dep't of EJ84
F.3d 412, 419 (2d Cir. 2009) (“substantial evidence in the record” of ways to address
problematic behaviors provided a basis for SRO to conclude that, despite failure to @onduct
FBA or a BIP, a FAPE was not denig@)M. ex rel. A.M. v. Cornwall Cent. Sch. DiMo. 11
Civ. 6459 (VB), 2012 WL 4714796, at *9 (S.D.N.Y. Sept. 26, 2012)€n if the evidence
supported a conclusion TM was a student who exhibited disruptive behavior that impeded his
learning or that of others, the absence of an FBA alone does not render the IEPs ieadequa
The absence of an FBA will not render an IEP procedurally inadequate where IEP the
explicitly consders behavioral strategies to address the interfering behavjiofsF)L. ex rel.
F.L.v. N.Y.C. Dep’t of EducNo. 11 Civ. 5131 (RKE), 2012 WL 4891748, at *8 (S.D.N.Y. Oct.
16, 2012) (“[E]Jven when one is required, the failure to conduct a FBA will not rendEPan |
legally inadequate where . . . the IEP adequately addresses the student’s petiaeior
through a BIP).
In this case, measuring the record evideag&inst these standardse SRO’s finding
that thelack of a FBA and a BIP did not deny LB a FAREpersuasive anaheritsdeference.
First, the SRO’s conclusion that LB’s behavior could be addressed by thal gpemation
classroom teachend did not seriously interfere with instruction so as to require a FBAan
BIP, is supported by the record. Most notably, the record evidence includes
(1) LB’s Rebecca School Interdisciplinary Repolt states that LB’s periods of
dysregulation typically last less thaneominute seeEx. N at 1;and that LB was
making progress in that regar8eeEx. N. at 5(“L [B] continues to present with an
over responsive sensory profile however he is making progress modulating his
response to sensory input . In the past [he] automatically covered his ears in
response to loud input and was untrusting of his environment keeping his hands in his
ears for the majority of the day. Now, he rarely covers his ears which diows

answer guestions, follow directions more readily, and process auditorymopeit
regularly.”,
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(2) The testimony of Tina McCourt, the program director at the Rebecca Schioel
testifiedthat LB’s episodes of dysregulation had “[s]ignificantly, signifibant
decreased . . We do not see it anywhere @ic] the samenumber of times or even in
the same duration.THO Tr. 245; and

(3) The testimony oDr. Pape In support of the CSE’s recommendation, testfied
that “the teacher . note[d] that these periods of disregulation were glprdess than
one minute,” thal. B “had made improvements in that area where they said he rarely
covered his earsand that, although the Parents felt that there had been “some
backsliding recently,” the school “still said that it did not seriously interfétte w
instruction” IHO Tr. 39-40.

Furthermore, as the SRO noted, the source of LB’s dysregulation “had alesady b
identified as being related tos sensory processing deficitsSRO Dec. 17 It therefore
followed that, in LB’s casegt leasbbne of the FBA’s purposes—idefying the aggressive
behavior's cause-had already been accomplished. Findhy, IEP included strategies for
addressing LB’s behavioralbeitnot in the form of a BIP based on a FBA. These iregud
“immediate access to sensory materials (e.g. pressstg sensory breaks, therapeutic listening,
[and] access to a quiet space to retreat to when overwhelmed.” DOE Ex. 3 at 4deltidics,
the SRO cited thessocial/emotional management strategies to assist [LB] imtaaing
appropriate regulatig as further obviating the need for a FBA and a BIP, or at least helping to
mitigatethe absence thereof. SRO D&¢.

Based on that evidence, the SRO’s conclusamfortablymeets the standasgt by the
Second Circuitthat it result from dogical, well-reasoned, and pguasiveopinion In reaching
this conclusion, the Court is also mindfnatsuch decisionsegardng educational methodology
are entitled to more deference from courts, becausadofinistrative judges’ greater
institutionalcompetence in matters of educational policR’E, 694 F.3d at 189 (citinigl.H.,
685 F.3d at 244, 246). Further, the SRO’s opimsanore extensive and betterasoned than

the IHO’sopinion, which on this point consisted of the conclusory statemantttie CSE

20



should have conducted and/or recommended that an FBA be conducted in order to develop an
appropriate Behavior Intervention Plan” because “the record showsidheH has significant
sensory issues that lead to interfering behaviors [and] contribute to his probtems w
dysregulation? IHO Dec. 5-6. Deference to the SRO over the IHO is therefoagranted.

3. The SRO'’s Finding that the Lack of Parent Counseling and Training in the
IEP Did Not Deny LB a FAPE

TheParents nextontend that the SRO erred in overturning the IHO’s fintiag the
IEP failed to provide for parent counseling and training, and thedeloyed LB aFAPE. SeePlI.
SJ Br. 21-22; PI. 56.1 11 35-36; Com{§1.56-51. In faulting the IEP, the Parents rely on the
testimony ofStephanie Silverman, who would have been LB’s teacher had he attended P.S. 169,
to the effect that parent training is not generally offeredattstthool. SeelHO Tr. 136-37 (“Q:
[D]oes your school offer parent training? A: No, unless it's requested by &t p&y: [Hlow
does that work, if it's requested? A: They would talk to me and | would set it up. @dt]s
something that you do? A: I can. It's never been requested of me, but it's dipsaatething
| can do.”). The DOE, for its packnowledgeshat the IEP ideallghould have included
parent counseling and training. Howevegrigues thathis omission did not result in a denial of
aFAPE. SeeDef. SJ Br.13-14.

UnderNew York regulations, provision for parent counseling and trairsrtg be made
in an IEP, “for the purpose of enabling pardotperform appropriate follow-up intervention
activities at homé&. N.Y. Comp. Codes R. & Regs. tit. 8, § 200.13. “The recommendedgmogr
and services shall . . . indicate . . . the extent to which the student’s parents wid parent
counseling and training . . . when appropriatiel’at § 200.4(d)(2)(v)(b)(5) These regulations
define such counseling and training as “assistargmts in undrstanding the special needs of

their child; providing parents with information about child development; and helping parents to
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acquire the necessary skills that will allow them to support the implementation afttités
individualized education programld. at § 200.1(kk).

The case law, however, as with the failweonduct a FBA and a BIP, infosthat the
lack of a provision in an IEP for parent counseling and training does not inheesutlyin the
denialof a FAPE. The Secortircuit has explained:

Although violating New York’s regulationsthe failure to include parent

counseling in the IEP is less serious than the omission of an FBA. . . . [T]he

presence or absence of a paeminseling provision does not necessarily have a

direct effect on the substantive adequacy of the plan. Moreover, because school

districts are required by section 22.13(d) to provide parent counseling, they
remain accountable for their failure to do so no matter the contents of the IEP.

Parents can I a complaint at any time if they feel they are not receiving this

service . . . Though the failure to include parent counseling in the IEP may, in

somecases (particularly when aggregated with other violations), result in a denial

of a FAPE, in the ordinary case that failure, standing alone, is not sufficient to

warrant reimbursement.
R.E, 694 F3d at 191 (citations omitted3ee alsd.L. ex rel. M.L. v. N.Y.C. Dep’t of Edudlo.
11 Civ. 3733KBF), 2012 WL 4017822, at *14 (S.D.N.Y. Aug. 23, 20{Even if when
included in the program itself, parent counseling must still be explicitly listed liEEhesuch a
procedural error is insufficient to amount to a denial of a FAREiting M.N. v. N.Y.CDep't of
Educ, 700 F. Supp. 2d 356, 367—8.D.N.Y.2010) (provision for parent training was
unnecessary to satisfy the IDEA where such training was integratedpdceenent) C.F. ex
rel. R.F. v. N.Y.C. Dep't of EdydNo. 11 Civ. 0157 (LTS), 2011 WL 5130101, at *10 (S.D.N.Y.
Oct. 28, 2011). Thus, e afailure to provide parent counseling and training may—in
combiration with other deficienciescontributeto denial of a FAPEsee K.L.2012 WL
4017822, at *14it aloneis insufficient to rise to the level of denial thereof.

The Court’'s asessment is that the SR@&termination as tthis point, as with the FBA

and BIP, merits deference.n@ SROreasonably determined that, even without an express IEP
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provision to this effect, LB’s parents would have received such servitesSRO appea to
have credited the testimony of Denise Velazq&e3, 169’'s Parent Coordinattw,the effect
that the school offers between 10 and 12 workshops apédacilitategarental access to
various othetrainingresource$. See IHO Tr166—69. Havingecapped the various avenues at
P.S. 169 for parental training, the SRO concluded that “[u]nder the circumstanceseorese
herein, given that parent counseling and training was available at tyeeasschool, | decline
to find that the district’s failte to incorporate it into the February 2010 IEP resulted in a denial
of a FAPE to the student.” SRO Dec. 18. The IHO’s decisionspase. Istatedonly: “The
IEP does not provide for parent counseling, nor does it provide parent training. | firitethat t
‘workshops’ offered by the DOE based on the ‘parents’ interest’ are insuofftomeet this
mandate.” IHO Dedb. As between the reasimig articubted bythe IHO and SROyere too,
the SRO’s decisiors far more thorough and persuasimats analyss. The Court therefore sees
no reason to disturb the conclusion of the SRO.

In addition to concluding that none of the deficiencies, viewed sidghjied LB a
FAPE, the Courhas alsaonsideredvhether,n the aggregate, the absence of a FBA and BIP

and the absence within the IEP of an express provision for parental coursetingatively

* In consideing thistestimonyas to what the proposed placement entatteel Couris mindful

that an SRO may not rely on “retrospective testimong,’as to what the school district would
have provided, even if not listed in a student’s IEP, that materially altellSPheSuch

testimony may not be considered iBarlington/Carterproceeding, because it may effectively
allow “a school district [to] rehabilitate a deficient IEP after the faB.E, 694 F.3d at 18Gee
B.R. v. N.Y.C. Dep’t of Edydvo. 11 Civ. 8433 (JSR), 2012 WL 6691046, at *5 (S.D.N.Y. Dec.
26, 2012). The testimony considered by the SRO here was not, however, of this nature. It did
not seek to plug a hole in an IEP by making an untestable claim as to an unwritteropiavisi
an [EP. Instead, it related the programs that in fact exist at P.S. 169. The tgshereby

added definition to— explicated—the P.S. 169 offeringSee R.E.694 F.3d at 191 (noting that
parent counseling is required by law). In any event, even iftegtmony were not permissibly
considered, the failure to include a provision for parent training does not itselfreragjer on
the facts here-deny the student a FAPHd. at 194.
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resultedin the denial of a FAPE.The Court holds that they did not. On both points, the Parents
have identified deficiencies, but for the reasons explained above, they are maieianm
substantivé.

B. The SROIncorrectly Excluded From the Scope of His Reviewhe Challenges
Brought by the ParentsNot Addresseal by the IHO

In his decision, the SRO addressed the three aspects of the IEP which the IHO had found
deficient, but he did not address the other issues which the Parents had raised biéiQdtte
which the IHO had not reache&eeSRO Decl11. For this reason, although the SRO’s opinion
is persuasive and meriteference as to ttibree topicde did address, the incomplete scope of
the SRO’sopinion prevents the Court from determining whether the overall IEP denied LB a
FAPE. The SRO should have considered these additional contentions in his decision, and
because he did not, on the present record, summary judgment cannot be entered $iteather
to those issues.

Resisting this conclusiorheé DOE arguethat the Parents have forfeited thghtito raise
these additional claims of deficiencies in the IEP. The DOE notehl¢watly orklaw preventsa
party from “rais[ing] substantive issues at the SRO level in anarthat lack[s] a cross
appeal. SeeDef. SJ Br. 67. On this basis, the DGdSsertsthe Parents, before the SR@ere
obliged to crossppeal even though theHO hadruled in their favor on all three substantive
issues that he reachadd had helthat the DOE was required to reimburse the Parents for LB’s
tuition at the Rebecc@chool. Because the Parents did not capgeealto pursue thie claims

not reachedby the IHO, the DOE contends, the DOE had no opportbeityre the SR@o

®> The Parents’ third contention, relating to the CSE’s alleged failure to cortsideebruary

2009 update, is procedural, not substantive, in nature.

® Because the Court has not found a denial of a FAPE, the Court has no occasion to reach the
next two prongs of thBurlington/Carteranalysis—whether the Rebecca School constituted an
appropriate placement for LB and whether the equities favor the Parents.
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respondo these claimsDef. SJ Br. 6. The DOE acknowledges that this theory of forfeure i
an “exception to the general principle that a party not aggrieved by a deceyamobcross-
appeal from it,” Def. SJ Br. 6—7, but contends that its position is supported-Hy011 WL
5130101, at *12“Any aspects of the IH® decision that were nappealed to the SRO are now
final and binding on the parties.”). In so arguing, the DOE concedes that the Parents could not
have“initiated an appeal from the IH® decisionbecaus they were not aggrieved by it,” but
assertghat once the DOE appealzdm the IHO decisiorthe Parents, to preserve an issue for
review, were dutypound tdfile a crossappealwith the SRO as tany element of the IHO’s
decisionnot resolved in their favor, including his decision ncaddress a particular isster
review. Reply Br.2 (emphasis in original).

In responsehie Parentgxplainthat theydid not file a cross-appeal to the IHO’s decision
because, quite simply, “they were not aggrieved byR.”SJ Br4. They dispute as at odds
with well-settled lawthe SRO’sclaim that they were obliged to creappeal as to issues the IHO
did not reach.SeePl. SJ Br4-5 (citing Deposit GuarNat'l Bank v. Roper445 U.S. 326, 333
(1980) (“The Supreme Court has held that a ‘party who receives all that he hasgemaeghtly
is not aggrieved by the judgment affording the relief and cannot appeal froin see also
Mass.Mut. Life Ins. Co. v. Ludwigd26 U.S. 479481(1976) (“[A]lppellee may, without taking a
crossappeal, urge in support of a decree any matter appearing in the record, although his
argument may involve an attack upon the reasoning of the lower court or an insigtence
matter overlooked or ignored by’)t. Bausch Lomb Inc. v. C.I.R410 F App’x 367, 370 (2d
Cir. 2010) (“[A] party who receives all that he has sought generally is not aghjbgube
judgment affording the relief and cannot appeal from it.” (citation omilted})e Parentsote

thatthe New York Court of Appeals hdsfined “aggrievedas not applying to a party that has
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successfullyobtaired a judgment ints favor. See Parochial Bus Sys. v. Bd. of Educ. of City of
N.Y, 60 N.Y.2d 539, 544-45 (1983)here the successful party has obtained the full relief
sought, he has no grounds for appeal or cross appeal. This is so even where that pady disagre
with the particular findings, rationale or opinion supporting the judgment or order relosy
favor, or where he failed to prevail on all the issues that had been rd@tdidnsomitted).

The Parentsrgue, in fact, that nainly weretheynotobligatedto crossappeal the IHO’s
decisior—they were precluded from doing so. PIl. SJ Br. 5-6. Finally, the Parents note, the
DOE was fully capable of thoroughly addressing these issues before thisv@thubioth parties
having briefed them before the IHO and, in large measure, the BRGJ Br4. In sum,lte
Parents arguehere is no reasdmereto require them tbave crossppeatdany part of the

IHO’s decision.

The Qurt agrees with the Parents that their claims ashterdeficiencies in the IEP are
preserved for review. An appeal to an SRO may be také&ajomy party aggrieved by the
findings of fact and the decisions of an impartial hearing,” N.Y. Comp. Codes Rgs: fRe8
§200.5(k)(1), anda respondent who wishes to seek revavan impartial hearing offices’
decision may cross-appeal from all or a portion of the decision by setting fodiofisappeal
in respondens answef,id. 8 279.4b). Because the IDEA requires that parties exhaust their
administrative remedies before appealing a decision of the state adrvmisifacers to the
district court,see20 U.S.C. § 1415(l), these provisions of New York law must be interpreted in
order for district courts tdecide whether parties have exhausted their administrative remedies.
See Polera v. Bd. of Educ. of Newburgh Enlarged City Sch, P&&.F.3d 478, 483 (2d Cir.

2002);J.F., 2012 WL 5984915, at *9.
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Although the caskaw in thisarea is not uniform, as reflected@nF., the Court findshe
approach taken by other courts in this District, and enddmgéde Parents hermost logical
JudgeForrests recent decision id.F. interpretedhese regulations in an eminently sensible
manner:

Despite non-binding authority permitting the cresgpeal of an IHO’s failure to

decide an issue, this Court declines to adopt such a reading. . . . The parties do not

cite to (and this Court has not found) any legislative history or binding
interpretations of the relevant statutes or regulations suggesting this languag
should not be given its ordinary meanirihe ordinary meaning of “aggrieved”

implies harm, not merely failure to help. In many cases (and in this case), an

IHO'’s failure to decide an issuder or againsta party does not “aggrievétiat

party in the ordinary sense of that word. Moreover, the phrase “all or a portion of

the decision” implies that crosgppeals lie only from issues decided, not merely

from silence. The Court therefore finds that a party’s failure to ceggseal an

issue never reached by the IHO does not necessarily constitute a waiver of its
rights to pursue that issue.

Id. at *9 (citations omitted) (emphasis in originaljhis case is on all fours withF. The IHO’s
failure to reach additional claims of the Parafitsnot “aggrieve” the Parents, becaudlse IHO
found in treir favor that the DOE had denied LB a FAPE and that the Pavergsentitled to
tuition reimbursementUnlike in a case “where a failure to decide an issue aggrieves a party,”
see idat *10, the Parents’ failure to cross-appeal an issue not addrgsgedIBlO one way or
the other does not and should not prevent that issue from beseryed for review by the SRO.
See also D.N. v. N.Y.C. Dep’t of Edudo. 11 Civ. 9223NRB), 2012 WL 6101918, at *5 (Dec.
10, 2012) (“In this case, . . . the Parasttaived precisely the relief she sought: reimbursement
for the Student’s unilateral placement at the Rebecca School. Therefore, thev@aneot
aggrieved, and she ‘had neither the responsibility nor the right’ to cross-appgalraons of

the IHO’sdeasion.” (citing Antkowiak by Antkowiak v. Amba@88 F.2d 635, 641 (2d Cir.
1998))) R.B. ex rel. L.B. v. Bd. of Educ. of N.99 F. Supp. 2d 411, 415 (S.D.N.Y. 2000)

(plaintiff not required to appeal a hearing officer’s decision where dfgonévailed at the
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impartial hearing, in which officer affirmed classification and placemertudkst;court
explained that “there wasothing for plaintiff to appea)’

Finally, this construction does not cawith it the practical problems identified blyet
DOE. Where th®OE appeals an IHO determination and a respondent parent does not cross
appeal, thdOE is at liberty td'preemptively address tHjparents’]alternative claims in its own
petitions.” D.N., 2012 WL 6101918, at *5 n.6. And, in bdhN. and in this case, the DOE did
so. Furtheras thel.F. court notedthe SRO “retains the ability to remand matters to the IHO”
where a respondent fails to cremgpeal a matter to which petitioner has not had the appropriate
opportunity to respondl.F., 2012 WL 5984915, at *9 n.4.

For the foregoing reasons, the Court holds that the Parents were not requiosd-to cr
appeal issues raised in their due process complaint but not addressed by the fHi{eamnslon
ruling in their favor. The SRO, there&erred in excluding those issues from consideration
when hedetermined whether LB had been denied a FAPE

C. Remaining Challenges to the IEP

The claims that the Parents raised before the IHO but were unaddressed b® e SR
that (1) the DOE improperly refused to consigéacing LBin a more restrictive program;

(2) the February 2010 CSE was improperly constitui@ithe CSE’s recommendations were
predetermined without parental inp(#t) the goals were insufficient, inappropriate, and would
not allowLB to make meaningfulrogress across all domainS) @lternatively, the proposed

goals could not have been implemented in the recommended program; (6) the Febru#e2010
should have included transitional support servicesltov LB to move from the Rebecca School
to the provided placemen() the assignedchool was inappropriat€8) the CSE failed to

consider whether to recommend sufficient related services foahd(9 the parents were
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denied meaningful parent participationhe Court is ilkequipped to addressese claim# the
first instance The Court instead remands them to the SRO to consider, based on the voluminous
record created durindpé administrative proces§ee D.N.2012 WL 6101918, at *5 (“[R]ather
than reaching the merits of the unreviewed claims, we remand this matteSte@hevho is
‘uniquely well suited to review the content and implementation’ of the studem’s (&ting
Polera 288 F.3d at 28T)N.Y.C. Dep't of Educ. v. V,3No. 10 Civ. 5120 (JG) (JO), 2011 WL
3273922, at *11 (E.D.N.Y. July 29, 2011)R]emand is appropriate where the district court has
received insufficient guidance from state administrative agencies as to iteaharcase.”).
The SRO should address thesaimsin accordance with thBurlingtonCarter framework,the
first prong ofwhich inquireswvhether these claimsingly or togethef,deprived LB of a FAPE.
Without limiting the scope of the SRO’s determination, the Court observes thatr¢mesPa
claimsthat the IEP wasubstantivly inadequée, andthatthe DOE’s recommended placement
was notequal to the task of satisfactorily educating LB, merit close and thougttgation
CONCLUSION

For the foregoing reasons, the Court grants summary judgment in favor of the/ibOE
regardto the three specifichallenges brought by the Parents and addressed by both the IHO and
the SRO whether (1the CSE based the IEP on sufficient evaluative ¢2jahe failure of the
CSE to conduct a FBA and develop a BIP denied LB a FAPE3mide lack of a parent

counseling and training provision in the IEP denied LB a FAPE. The Court, howeves, denie

”In granting summary judgment for the DOE as totkitee claims addressed by the SRO, the
Court has bld that these thregaims,considered singly and together, did not deprive LB of a
FAPE. The Court is mindful, however, that “multiple procedural violations may cuwahat

result in the denial of a FAPE even if the violations considered individually do not” aed “ev
minor violations may cumulatively result in a denial of FAPE&e R.E.694 F.3d at 190-91.
Thereforejn its review on remand, to the extent it finds additional violations or deficiencies tha
do not themselves amount to a denial 6#&E,the SROmMust consider whether the violations
found (including those addressed abau@hnulativelyresulted in the denial to LB of a FAPE.

29



summary judgment to both parties on the broader issue of whether the overall IEP denied LB a
FAPE, concluding that judicial resolution of such claims is premature until the SRO has
addressed the remaining challenges to the IEP raised before, but not addressed by, the IHO. The
Court thus remands this matter to the SRO, to complete his review of the Parents’ claims,
consistent with the foregoing discussion. The Clerk of Court is directed to terminate the motions

pending at docket numbers 17 and 25.

SO ORDERED. fa M A é MM%W

Paul A. Engelmayer ©
United States District Judge

Dated: February 14, 2013
New York, New York
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