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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
GWATHMEY SIEGEL KAUFMAN &
ASSOCIATES ARCHITECTS, LLC,
f/lk/a/ GWATHMEY SIEGEL &
ASSOCIATES ARCHITECTS,LLC, . OPINION AND ORDER
Plaintitf, 12 Civ. 1983
- against - .
| - J|UsDCspny
MITCHELL RALES, 'DOCUMENT .
Elm
Defendant. | ONICALLY Firzp
sz
____________ X FHED’ /5772 |

SHIRA A. SCHEINDLIN, U.S.D.J.:
L INTRODUCTION

Gwathmey Siegel Kaufman & Associates Architects, LLC
(“Gwathmey”), an architecture firm, seeks injunctive relief and summary judgment
against defendant Mitchell Rales, a former client. The defendant opposes the
motion for preliminary injunction and moves to stay or dismiss the action pending
arbitration. For the reasons stated below, plaintiff’s motion for injunctive relief

and summary judgment are denied. Defendant’s motion to stay the action pending
arbitration is granted.

II. BACKGROUND
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A. The Project

On September 19, 2002, Gwathmey and Rales entered into an
architectural service agement (“the Agreement®).Gwathmey agreed to design a
residence, a studio, and a museum for Rales in Rockville, Mary/lamalyn as the
“Glenstone Residence, MuseumgdaGuest House” (“the project®) Gwathmey
drafted the AgreemeftA final punch list (inspection list) was issued for the
residence on April 5, 2006 A final punch list was issued for the studio and
museum on August 10, 2006Gwathmey issued invoices for one hundred percent
of the project on May 15, 2006, for the residence, and June 15, 2006, for the studio

and museum. A gala marked the opening of the project on or about September 30,

! Seed/10/12 Affidavit of Robert Siegel in Support of Plaintiff's
Motion for Preliminary Injunction and Summary Judgment (“Siegel Aff.”) { 4.
See als®/19/02 Agreement Between Owner axdhitect (“Agreement”), Ex. 1
to Siegel Aff., at 1.

2 SeeSiegel Aff. | 4.

3 SeeDefendant’'s Memorandum of Law in Support of Motion to Stay,

or in the Alternative, Dismiss the Action and Opposition to Plaintiff's Motion for
Preliminary Injunction (“Def. Mem.”) at 2.

4 Seed/21/12 Affidavit of Mitchell Rales in Support of Defendant’s
Motion to Stay, or in the Alternativ&®ismiss the Action (“Rales Aff.”) § 4.

> SeeB/05/06 Punch List No. 6, Ex. 2 to Siegel Aff., at 1.
6 See8/10/06 Punch List No. 6 — Studio, Ex. 3 to Siegel Aff., at 1.
! SeeSiegel Aff. 11 7-8.
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B. The Agreement
The Agreement contains an arhtton clause requiring some claims
to be submitted to arbitration anctarporating the American Arbitration
Association’s Construction IndugtArbitration Rules (“AAA rules”):

(Article 7.1) Claims, disputes other matters in question between
the parties to this Agreementisang out of or relating to this
Agreement or breach thereof #H@e subject to and decided by
arbitration in accordance with the Construction Industry
Arbitration Rules of the American Arbitration Association
currently in effect unless the pig2s mutually agree otherwiSe.

The AAA rules include a provision providingelarbitrator with the power to rule
on his or her own jurisdiction as well as on objections to the scope of the
arbitration Agreemenf. The arbitration clause alsmldresses issues of timeliness:

(Article 7.2) Demand for arbitteon shall be filed in writing with

the other party to this Agreement with the American Arbitration
Association. A demand for arhbaiiion shall be made within a
reasonable time after the claimsplute or other matter in question
has arisen. In no event shall the demand for arbitration be made
after the date when institution #gal or equitable proceedings
based on such claim, disputeotiher matter in question would be

8 See idf 9.
o Agreement at 10.

10 SeeR-9 Jurisdiction AAA Rule (“Rule R-9"), Ex. 1 to 4/25/12
Affidavit of Alexander N. Lamme, defendant’s counsel, at 13.
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barred by the applicable statutes of limitations.
The Agreement also contains a provision requiring the application of the
substantive state law of New York, thencipal place of business of Gwathnigy.
As such, the relevant statute of limitatioesghree years, pursuant to section 214
(6) of the New York Civil Pactice Law and Rules (“CPLR”).

C.  The Arbitration Demand

On May 28, 2010, Rales notified Gwathmey by letter of certain
defects in the project. Subsequently, both parties entered into a tolling
agreement; which did not preclude statute lohitations defenses that had accrued
prior to the signing the tolling agreementtioat might accrue after the suspension
of the tolling agreement. On or about September 19, 2011, Rales filed a Demand

for Arbitration with the AAA® Gwathmey filed an answer and a countercldim,

1 Agreement at 11.

12 Seeidat 12; Siegel Aff. | 4.

13 SeeSiegel Aff.  10.

“  Seeidf 11

1> See7/06/10 Tolling Agreement, Ex. 6 to Siegel Aff., at { 3.

16 SeeSiegel Aff. 1 12; 9/19/11 Demand for Arbitration, Ex. 7 to Siegel
Aff., at 2.

17 SeeSiegel Aff. T 13.



but later withdrew the counterclaim without prejuditdn its amended answering
statement, Gwathmey declined “to partatgin any proceedings administered by
the American Arbitration Association until . . . a court [had] heard and ruled upon
the existence of an agreemém arbitrate Rales’ claims?
lll. LEGAL STANDARD
A.  Summary Judgment

Summary judgment is appropriate “if the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judgment as
a matter of law? “For summary judgment purposes, a ‘genuine issue’ exists
where the evidence is sutliat a reasonable jury could decide in the non-moving
party’s favor.?* “A fact is material when it ngjht affect the outcome of the suit
under governing law.?

In a summary judgment setting, “[tlhe burden is on the moving party

8 Seeidf 14.
19 3/19/12 Amended Answering Statement, Ex. 9 to Siegel Aff., at 1.
20 Fed. R. Civ. P. 56(a).

21 Sanchez v. Connecticut Natural Gas,@21 Fed. App’x 33, 34 (2d
Cir. 2011) (quotindNabisco, Inc. v. Warner—Lambert C220 F.3d 43, 45 (2d Cir.
2000)).

22 Carter v. Incorporated Village of Ocean Beadi5 Fed. App’x 290,
292 (2d Cir. 2011) (quotinilcCarthy v. Dun & Bradstreet Corp482 F.3d 184,
202 (2d Cir. 2007)).



to demonstrate that no genuine issue respecting any material fact xisthen

the burden of proof at trial would fall on the nonmoving party, it ordinarily is
sufficient for the movant to point to a laockevidence . . . on an essential element

of the nonmovant’s clain?* In turn, to defeat a motion for summary judgment,

the non-moving party must raise a genuine issue of material fact. The non-moving

party “must do more than simply show that there is some metaphysical doubt as to

the material facts,® and cannot “rely onanclusory allegations or
unsubstantiated speculatio®”

In deciding a motion for summary judgment, a court must “‘construe
the facts in the light most favorable to the non-moving party and must resolve all
ambiguities and draw all reasonable inferences against the mo¥ahrioivever,

[c]redibility determinations, the weighing of the evidence, and the drawing of

23 Mavrommatis v. Carey Liausine Westchester, InéNo. 10 Civ.

3404, 2011 WL 3903429, at *1 (2d Cir. Sept. 7, 2011) (ciado v. Prudential
Residential Servs., L.P22 F.3d 1219, 1223 (2d Cir. 1994)).

24 Cordiano v. Metacon Gun Club, In&75 F.3d 199, 204 (2d Cir.
2009).

25 Brown v. Eli Lilly & Co, 654 F.3d 347, 358 (2d Cir. 2011) (quoting
Matsushita Elec. Indus. Co. v. Zenith Radio Co4g5 U.S. 574, 586 (1986)).

%6 1d. (quotingFederal Deposit Ins. Corp. v. Great Am. Ins. GA7

F.3d 288, 292 (2d Cir. 2010)).

2t Brod v. Omya, In¢.653 F.3d 156, 164 (2d Cir. 2011) (quoting
Williams v. R.H. Donnelley Corp368 F.3d 123, 126 (2d Cir. 2004)).
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legitimate inferences from the facts @wgy functions, not those of a judge®”
“The role of the court is not to res@wisputed issues of fact but to assess
whether there are any factual issues to be triéd."”
B.  Preliminary Injunction
“The district court has wide dcretion in determining whether to

grant a preliminary injunction . . . 3 Nonetheless, “[a] preliminary injunction is

an extraordinary and drastic remedy, ¢im& should not be granted unless the
movant, by alear showingcarries the burden of persuasioft.”™A party

seeking a preliminary injunction in thisrcuit must show: (1) irreparable harm in

the absence of the injunction and (2) either (a) a likelihood of success on the merits

or (b) sufficiently serious questions going to the merits to make them a fair ground

for litigation and a balance of hardships tipping decidedly in the movant’s

8 Kaytor v. Electric Boat Corp609 F.3d 537, 545 (2d Cir. 2010)
(quotingReeves v. Sanderson Plumbing Prods., B®R0 U.S. 133, 150 (2000))
(emphasis removed).

29 Brod, 653 F.3d at 164 (quotingilson v. Northwestern Mut. Ins. Go.
625 F.3d 54, 60 (2d Cir. 2010)).

% International Bus. Mach. Corp. v. Johns@55 Fed. App’x 454, 455
(2d Cir 2009) (quotind/oore v. Consolidated Edispa09 F.3d 506, 511 (2d Cir.
2005)).

3 Sussman v. Crawford88 F.3d 136, 139-40 (2d Cir. 2007) (quoting
Mazurek v. Armstrond20 U.S. 968, 972 (1997)).
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favor.”3 “A preliminary injunction is an extraordinary remedy never awarded as
of right.”* “A preliminary injunction preserves the status quo pending final
resolution of litigation.*

“To satisfy the irreparable man requirement, [petitioner] must
demonstrate that absent a preliminarymggtion [it] will suffer an injury that is
neither remote nor speculative, but atarad imminent, and one that cannot be
remedied if a court waits until the end of trial to resolve the hatim\loreover,

irreparable harm by definition “‘cannbe remedied by an award of monetary
damages.™ In determining whether a plaintiff has demonstrated a likelihood of

success on the merits of the “ultimate case, a court is not called upon finally to

3 County of Nassau, N.Y. v. LeaviP4 F.3d 408, 414 (2d Cir. 2008)
(quotingNXIVM Corp. v. Ross Inst364 F.3d 471, 476 (2d Cir. 2004)).

3 Winter v. Natural Res. Def. Council, |, 855 U.S. 7, 24 (2008)
(citation omitted).

34 Bank of N.Y. Co. v. Northeast Banco9p-.3d 1065, 1067 (2d Cir.
1993).

3 Grand River Enter. Six Nations, Ltd. v. PrydB81 F.3d 60, 66 (2d
Cir. 2007) (quotindg-reedom Holdings, Inc. v. Spitzel08 F.3d 112, 114 (2d Cir.
2005)).

% Hoblock v. Albany County Bd. of Electipd®2 F.3d 77, 97 (2d Cir.
2005) (quotingshapiro v. Cadman Towers, Iné1 F.3d 328, 332 (2d Cir. 1995)).
Accord Jayaraj v. Scappinb6 F.3d 36, 39 (2d Cir. 1995) (“[W]here monetary
damages may provide adequate comp@nsaa preliminary injunction should not
issue.”).



decide the merits of the controversyf[;]. [i]t is necessary only that the court find
that the plaintiff has presented a stronignarfacie case to justify the discretionary
issuance of preliminary relief?
IV. APPLICABLE LAW — ARBITRABILITY

The determination of whether a plige is arbitrable under the Federal
Arbitration Act (“FAA”)*® consists of two prongs: “(1) whether there exists a valid
Agreement to arbitrate at all under tlentract in question . . . and if so, (2)
whether the particular dispute sought tcableitrated falls within the scope of the
arbitration Agreement®® To find a valid Agreemertb arbitrate, a court must
apply the “generally acceptedmeiples of contract law?® “[A] party is bound by
the provisions of a contract that [it] signs, unless [it] can show special
circumstances that would relieve [it] of such obligatitnlt is well-established

that “arbitration is a matter of contraatd a party cannot be required to submit to

37

Gibson v. U.S. Immigration & Naturalization Serv41 F. Supp. 131,
137 (S.D.N.Y. 1982) (citation omitted).

38 See9 U.S.C. 8§88 1-14.

3% Hartford Acc. & Indem. Cov. Swiss Reinsurance Am. Corp46

F.3d 219, 226 (2d Cir. 2001) (quotation marks omitted).
0 Genesco, Inc. v. T. Kakiuchi & C&15 F.2d 840, 845 (2d Cir. 1987).
“ Id.



arbitration any dispute which [it] has not agreed to so suldfmi&’court should
consider only “whether there was an olijge Agreement with respect to the entire
contract.® “Whether parties have obligatedethselves to arbitrate certain issues,
including the question of arbitrability, is determined by state fdw.”

Because there is “a strong federal policy favoring arbitration . . .
where . . . the existence ah arbitration Agreement is undisputed, doubts as to
whether a claim falls within the scopetbht Agreement should be resolved in
favor of arbitrability.”> Thus, the Second Circuit has emphasized that

any doubts concerning the scope of arbitrable issues should be

resolved in favor of arbitration Accordingly, [flederal policy

requires us to construe arbitaticlauses as broadly as possible.

We will compel arbitration unless it may be said with positive

assurance that the arbitration clause is not susceptible of an

interpretation that covers the asserted disffute.

However, although federal pojidavors arbitration, it is a matter of consent under

42 Howsam v. Dean Witter Reynolds, |&37 U.S. 79, 83 (2002)
(quotation marks omitted).

43 Genesco815 F.2d at 846.

#  Shaw Grp. Inc. v. Triplefine Int'l Corp322 F.3d 115, 120 (2d Cir.
2003) (citingFirst Options of Chi., Inc. v. Kapla®14 U.S. 938, 945 (1995)).

% Ace Capital Re Overseas Ltd. v. Central United Life Ins, 8y,
F.3d 24, 28 (2d Cir. 2002) (quotai marks and citations omitted).

40 Collins & Aikman Prods. Co. v. Building Sys., Irs8,F.3d 16, 19 (2d
Cir. 1995) (quotation marks and citations omitted¥.cord WorldCrisa Corp. v.
Armstrong 129 F.3d 71, 74 (2d Cir. 1997).
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the FAA?” When doubts concern who shall dediskies of arbitrability, “the law
then reverses the presumption to fawmligial rather than arbitral resolutioff.

Thus, an arbitrability issue may only be referred to the arbitrator if “theidaar
and unmistakableevidence from the arbitration egement, as construed by the
relevant state law, that the parties intehtteat the question of arbitrability shall be
decided by the arbitrator® Clear and unmistakable evidence includes the
incorporation of the AAA Rules into a contra¢iThat contractual agreement
requires both parties to submit issues of arbitrability to the arbiffatdistrict
court may dismiss or stay the action pending the arbitration of arbitrable ¢faims.
V. DISCUSSION

A.  Summary Judgment Is Denied Because the Plaintiff Is Not
Entitled to Judgment as a Matter of Law

47

Seelouis Dreyfus Negoce S.A. v. Blystad Shipping & Trading, Inc.
252 F.3d 218, 224 (2d Cir. 2001) (quotation marks omitted).

% Shaw Grp. InG.322 F.3d at 120 (citingirst Options of Chi., Ing.
514 U.S. at 945).

49

Id. (emphasis in original) (quotirfgrst Options of Chi., In¢.514
U.S. at 944).

>0 SeeContec Corp. v. Remote Solution, (298 F.3d 205, 211 (2d Cir.
2005).

51 Seeid.

> SeeSalim Oleochemicals v. M/V Shropshi2&8 F.3d 90, 92 (2d Cir.
2002).
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There are no disputes of material fact in this ¢asEhe first issue in
this case is an issue of law — nametyether the question of the timeliness of
Rales’s claims must be arbitrated or may be decided by this €oline second
issue, also a question of lawwbether the claims are time-barr@dThe plaintiff
correctly argues that time-barred claimsmoéearbitrable pursuant to article 7.2 of
the Agreement® However, this does not establish thatdeéerminationof
timeliness is also not arbitrable.

The plaintiff's argument that a court should determine timeliness

would have merit if the parties had notorporated the AAA rules into their

>3 The statements of fact in the plaintiffs Memorandum and the

defendant’s Memorandum contain no disputed factual issteaPRlaintiff’s
Memorandum of Law in Support of Motion for Preliminary Injunction and
Summary Judgment (“Pl. Mem.”), at 5-9;fD®lem. at 3—6. The disputed issues
lie in the interpretation of article 7.2 tife Agreement, which raises only an issue
of law. ComparePl. Mem at 17 (arguing that the parties agreed to submit
guestions of arbitrability to the Courtyjth Def. Mem. at 5 (arguing that the
parties submitted all arbitrability issues to the arbitrator).

>4 SeeDef. Mem. at 3; Pl. Mem. at 19.
%5 SeePl. Mem. at 12.

%  Seeidat 12-15; Agreement at 11.
57

SeeAgreement at 11.
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Agreement? However, the AAA rules clearlgnd unmistakably provide the
arbitrator with the power to determine issues of arbitratilignd are in no way
abrogated by the “in no everlinguage in article 7.2. On the contrary, the
language only indicates that certain claiare barred pursuant to the relevant
statute of limitations, but says nothing about the arbitrability of whether the claims
were timely filed®* Thus, AAA Rule R-9, allowing the arbitrator to determine her
own jurisdiction, governs. Moreoreghe Second Circuit stated @ontec Corp. v.
Remote Solution Cthat parties who incorporafeAA rules into their Agreements

are assenting to the arbitiati of issues of arbitrabilit}%. Furthermore, there is a

valid Agreement to arbitrate, and thetpaular dispute as to the timeliness of

Rales’s claims is within the scope of that Agreement. As a result, plaintiff's

>8 SeeRule R-9 at 13.See also Louis Dreyfus Negoce S22 F.3d at
224 (holding that where the issue is one of arbitrability the federal presumption in
favor of arbitration shifts to favor a court determinatioBut See Contec Corp.
398 F.3d at 211 (finding an exception to this reversed presumption when the
parties have incorporated AAA rules).

59 SeeRule R-9 at 13.

0 SeeAgreement at 11.

- d.

2 See398 F.3d at 211See also Shaw Grp. In@22 F.3d at 124-125
(finding that where the parties had incorporated the rules of the International Court
of Arbitration, which empowers arbitratoto decided issues of arbitrability, the
parties had assented to arbitrate issues of arbitrability).

13



motion for summary judgment is deni#d.
B. No Preliminary Injunction Is Warranted

Plaintiff argues that being forced arbitrate claims that it did not
agree to arbitrate constitutes irreparable hdridowever, the plaintiff clearly
agreed to arbitrate issuekarbitrability when it imorporated the AAA rules into
the Agreement that it draftédl. Therefore, the plaintiff has failed to demonstrate
irreparable harm.

The plaintiff has shown a likelihood of success on the merits of the
timeliness issue. The facts demonstrate that the Agreement precludes the
arbitration of time-barred claint¥é and that Rales’s claims are likely time-barred,
as they were brought more than threang after the completion of the proj&ct.
However, the threshold issue of arbitrability must be decided first and must be

decided by the arbitrator. Plaintiff faces no hardship in arbitrating claims it agreed

% SeePyke 567 F.3d at 76 (finding that for summary judgment to be
appropriate, the movant must be entitled to judgment as a matter of law).

% SeePl. Mem. at 10.

% See supréart V.A.

% SeeAgreement at 11.

6 SeePl. Mem. at 11; C.P.L.R. § 214(6).
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to arbitrate. Further, the tolling agreement is irrele¥nécause that agreement
preserves statute of limitations defentted accrue outside the time frame of the
tolling agreement] As a result, plaintiff has failed to demonstrate that it is entitled
to a preliminary injunctior®
VI. CONCLUSION

For the foregoing reasons, plaintiff’s motion for a preliminary
injunction and summary judgment is denied. Defendant’'s motion to dismiss is
granted without prejudicg. Should the parties wish to confirm or vacate the
arbitration award, they must bring a segta action that | will accept as a related

case. If the arbitration proceedings arenieated prematurely, either side may

68 SeePl. Mem. at 11.

% SeeTolling Agreement § 3

©  See County of Nassau, N.¥24 F.3d at 414 (finding that a motion for
preliminary injunction must demonstrate: “(1) irreparable harm in the absence of
the injunction and (2) either (a) a likelihood of success on the merits or (b)
sufficiently serious questions going to the merits to make them a fair ground for
litigation and a balance of hardshigsping decidedly in the movant’s favor”)
(citation and quotation marks omitted).

T SeeAlford v. Dean Witter Reynolds, In@75 F.2d 1161, 1164 (5th
Cir. 1992);Alter v. Englander901 F. Supp. 151, 155 (S.D.N.Y. 1998937rt
Enterprises Int’l, Inc. v. Anhui Provincial Import & Export Corg888 F. Supp.
587,591 (S.D.N.Y. 1995).
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apply to this Court to have this action reinstated. The Clerk of the Court is directed
to close these motions (Docket Nos. 4 and 9).

SO @RDE

Dated: New York, New York
June 15, 2012
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11 Broadway, Suite 1560
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(212) 422-9424

Albert Wesley Mckee, Esq.
Gogick, Byrne & O’Neill, LLP

26 Broadway, Rm 510
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(212) 422-9424

James F Lee, Esq.
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For Defendant:
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8405 Greensboro Drive, Suite 100
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