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HOFFMAN & POLLOK LLP
William A. Rome

Lisa Rosenthal

260 Madison Avenue, 22" Floor
New York, New York 10016
(212) 679-2900

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

- X
PAXFIRE, INC,,
Plaintiff,
-against-
NAMESPACE STRATEGY GROUP, LLC,
Defendént. JURY TRIAL DEMANDED
X

Paxfire, Inc. (“Paxfire”), by its attorneys, Hoffman & Pollok LLP, as and for its

Complaint, alleges as follows:

NATURE OF THE ACTION

1. Paxfire is an Internet company that provides services to internet service providers
(“ISPs™) by redirecting user errors in browser addresses (e.g., incorrect or incomplete
information) to the desired website, and in so doing generates revenue. In 2007, Paxfire entered
into a contract with defendant Namespace Strategy Group, LLC (“Namespace”) in connection
with the redirection of user errors in browser addresses to retail websites with whom Namespace
had a relationship. During the course of the relationship, Namespace was compensated by

retailers for redirecting queries to them using Paxfire’s software and hardware and, in turn,

Dockets.Justia.com |


http://dockets.justia.com/docket/new-york/nysdce/1:2012cv02381/394123/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2012cv02381/394123/1/
http://dockets.justia.com/

Namespace would remit an agreed-upon percentage of the amount it received to Paxfire on a
monthly basis.

2. In May 2010, Namespace failed to pay Paxfire the share of the revenue owed to it
for April traffic. Paxfire tried to address this with various Namespace personnel. First, Paxfire’s
phone calls were not returned; after avoidance, Paxfire then received answers to its inquiries
about payment reflecting Namespace’s decision to breach the agreement. Although Namespace
reported to Paxfire on June 30, 2010 the amounts actually due for April (which was more than a
month late), Namespace failed to make payment in May or at any time thereafter for the amounts
it owed Paxfire for April 2010 forward, thereby breaching the agreement. Namespace attempted
to defend its nonpayment through a series of frivolous claims and actions. As a result, the
parties’ relationship ended. Before its conclusion, however, Namespace had also failed to pay
Paxfire amounts due for May and June 2010. In sum, Namespace pocketed no less than $317,000
of revenue owed to Paxfire for the period April-June 2010.

PARTIES, JURISDICTION AND VENUE

3. Paxfire is a corporation duly authorized to do business, incorporated under the
laws of the State of Delaware, and maintaining its principal place of business at 43490 Yukon
Drive, Suite 102, Ashburn, Virginia 20147.

4. Namespace is a limited liability corporation organized under the laws of the State
of Massachusetts, maintaining its principal place of business at 35 Main Street, Topsfield,
Massachusetts 01983.

5. This Court has jurisdiction over the instant action pursuant to 28 U.S.C. § 1332

because it involves citizens of different states and the amount in controversy exceeds $75,000.



6. Venue for this action properly lies in this District pursuant to the parties’
Distribution Agreement dated November 26, 2007 (“Agreement”), attached as Exhibit A, which
specifies: “The federal and state courts sitting in New York, New York shall have exclusive
jurisdiction and venue to adjudicate any dispute arising out of this Agreement.”

FACTUAL ALLEGATIONS

7. Users of the Internet often navigate websites via a browser (e.g., Internet
Explorer). In doing so, users type a web address called a domain name (e.g., aol.com), into the
browser’s address bar. The domain name is the general reference to the website and forms part
of a URL, or “Uniform Resource Locator” which is a unique address. When entered, the domain
name is typically sent to the ISP’s server, which is a system that performs computer processing
for the ISP. The ISP’s server then uses the Domain Name System (“DNS”), which acts like a
phone book for the Internet, to translate the domain name (e.g., aol.com) into an Internet
Protocol (“IP”) address that is typically a long string of numbers. In that way, a user can access
the website he types into the address bar of his browser. From time to time, however, a user may
mistype the domain name (e.g., “aor.com” instead of “aol.com”). If the DNS does not contain a
listing corresponding to the mistyped name, the browser normally returns an error message to the
user. There are services that intervene in this process to help direct mistyped domain names.
Paxfire offers such a service.

8. Paxfire provides services to ISPs, such as Verizon, at no upfront expense to the
ISPs. Paxfire maintains a system (a combination of hardware and software) that processes
mistyped URLSs, and URLs that do not resolve to IP addresses that exist on the Internet.
Paxfire’s technology is part of the services provided by ISPs to their customers/users which

detects errors in browser addresses and routes them to the appropriate website, thereby




enhancing the browser experience and preventing the user from receiving notification of an error.
The entire process, carried out by Paxfire’s technology, takes seconds at most and is invisible to
the user. Paxfire shares revenue generated by such means with those ISPs to which it provides
its service.

The Paxfire-Namespace Agreement

9. Namespace is a provider of a service that allows users of the internet to access
websites of third parties by using a short key word, trade name, or search phrase in lieu of a URL
(“Namespace Service”). Agreement at p. 1. Namespace informed Paxfire in 2007 that it
operated a service which, through relationships with retailers and advertising aggregation
services, identified key words in a user’s query and, if any of those key words matched key
words in Namespace’s software, redirected the customer to a website of the matching retailer.
(An aggregator is an online affiliate advertising company, such as Commission Junction,
LinkShare and Google.com, that has agreements with third party brands and trademark holders
to provide advertising content to publishers, such as Paxfire.) Under the Agreement, Namespace
granted Paxfire a nonexclusive license to use Namespace’s Service in its address bar search and
error traffic.

10.  The underlying relationship between the ISPs, Paxfire and Namespace functioned
as follows: If a user typed “Sears” in the address bar of his browser, that would not be a validly-
phrased search and ordinarily would generate an error message to the user. Paxfire’s technology,
however, would redirect that query to Namespace; the Namespace Service would read the query
and match it with its key words. If Namespace had a relationship with Sears, it would recognize

the key word and redirect the customer to the Sears website.




11.  Paragraph 3.1 of the Agreement provides that Paxfire, defined as the “Company,”

will receive the following compensation:

Commissions. NAMESPACE agrees to pay a percentage of sixty-

five (65%) of Fees' generated by Company’s users to Company as

a commission in return for compensable Internet user actions

generated by Company’s implementation of the NAMESPACE

Service.
In other words, during the course of the Agreement, Namespace was paid a certain amount by its
retailers and aggregators for redirecting queries to them, and Namespace was then obligated to
pay 65% of the amount it received to Paxfire.

12. Paragraph 3.1 further provides:

Commissions payable to Customer [sic, should be “Company”]

shall be paid by NAMESPACE within thirty (30) days of the end

of each calendar month in which Fees subject to Customer’s [sic]

percentage are received by NAMESPACE from NAMESPACE

Keyword Customers and NameSpace [sic] Paid Search Customers.
Namespace was also required to provide Paxfire with detailed reports on a monthly basis stating
the number of Paxfire-referred users and other compensable user actions, together with a
commission payment. Agreement at § 3. In practice, Namespace sent a preliminary report
during the first ten days of each month to Paxfire and remitted payment to Paxfire on the 25th
day of the month following the compensation period of the prior month (e.g., payment on
January 25" for redirects for which payment was received during the period December 1-
December 31). Paxfire, in turn, would compensate the ISPs with which it had agreements to

redirect address bar error traffic, by forwarding a percentage of the commissions it received to

the ISPs.

! “Fees” are defined as the sums paid by Namespace Keyword Customers and Namespace Paid Search Customers
when the service is performed. The former encompasses Namespace advertising customers that agree to pay for the
delivery of potential buyers online and the latter for advertising customers that agree to pay for “compensable
Internet user actions such as clicking through a paid search link generated by such customer’s implementation of the
NAMESPACE Service.” Agreement at §] 1.0, 1.4 and 1.5.




13.  Prior to February 2010, the commissions Paxfire received from Namespace began
to decrease from their historic levels. Both Paxfire and Verizon Online LLC (“Verizon”), one of
Paxfire’s largest ISP customers, were dissatisfied with Namespace’s performance in the revenue
area and, as a result, Paxfire considered terminating the relationship with Namespace. On its
behalf and on Verizon’s, Paxfire requested and Namespace, in order to retain the business
arrangement and satisfy Verizon, agreed to increase the percentage of revenue to be paid to
Paxfire under Paragraph 3.1 of the Agreement from sixty-five percent (65%) to seventy-five
percent (75%) for all ISPs except as to Verizon which would be 80%. According to a
confirmatory email from Namespace’s CEO on February 24, 2010, the new percentage was
retroactive to February 1, 2010.

14.  In May 2010, Namespace did not pay Paxfire its commissions for revenue
Namespace received in April by May 25™  Paxfire attempted to address this with Namespace
personnel, but Paxfire’s phone calls and emails regarding the missed payment were not returned.
After such avoidance, Namespace’s CEO sent an email to Paxfire on June 4, 2010, claiming:

Under article 3.0 of the Agreement, payment is due thirty days

after the month in which payment was received by Namespace.

Under our agreement, all payments are current. The next payment

due date under our agreement is June 30 for payments we receive

in May.
This communication contained, at a minimum, misleading information, if not one or more factual
falsehoods. Namespace knew it had not remitted payments due for April 2010 which would
typically have been paid on or about May 25, 2010 and, therefore, payments were not current. In

fact of the twenty-eight preceding monthly payments, all of which had been made by wire

transfer, twenty-seven had been made between the 23" and 28" of the month, with thirteen




having been made on the 252 In the absence of an explanation, which was never forthcoming,
Namespace breached the Agreement by unilaterally extending the date the April payment was
due.

15.  Confirming the misleading nature of Namespace’s June 4 email, on June 30, after
Namespace had purportedly sent notice terminating the Agreement, Namespace emailed the
(late) final revenue reports for April to Paxfire, specifically stating that a “a check for the
revenue we have received from advertisers, as per the terms of the contract, will be sent....” Ina
second communication, a June 30 letter from Namespace’s CEO, Paxfire was told that a check
was enclosed purporting to be payment for April. No check was ever received, nor has any

payment been made for April, May and June 2010, after which the Agreement was terminated.

16.  Attempts to resolve the dispute over a lengthy period of time failed and this suit

ensued.
FIRST CAUSE OF ACTION
(Breach of Contract)

17.  Paxfire repeats and realleges the allegations contained in Paragraph 1-16 as if
fully set forth herein.

18.  Paxfire had a contractual relationship with Namespace, the terms of which are set
forth in Exhibit A hereto.

19.  Paxfire fully performed its obligations under the Agreement, except when

excused from performance due to Namespace’s own actions.
20.  Namespace breached its duties under the Agreement by, among other things,

failing to: i) pay the commissions owed to Paxfire for the months April 2010, May 2010 and

2 The sole exception was the payment for October 2009 traffic, which was made on December 1,2009. In that
instance, Namespace communicated with Paxfire so Paxfire was not left in the dark about what was happening.




June 2010 and ii) timely and accurately report to Paxfire amounts owed to Paxfire for April
2010, and make any required report of amounts owed to Paxfire for May and June 2010.
21.  Paxfire was damaged thereby in an amount to be proved at trial but in no event

less than $317,000.19.

SECOND CAUSE OF ACTION
(Anticipatory Breach of Contract)

22.  Paxfire repeats the allegations contained in Paragraphs 1 -16 as if fully set forth

herein.

23. At all relevant times, Paxfire had performed its obligations under the Agreement

and stood ready to perform its obligations thereunder.

24. Namespace by word and deed communicated its absolute and unequivocal refusal
to perform its obligations under the Agreement and Paxfire fully performed its obligations under

the Agreement.

25.  Paxfire was damaged thereby in an amount to be proved at trial, but in no event
less than $317,000.
THIRD CAUSE OF ACTION
(Unjust Enrichment)

26.  Paxfire repeats the allegations contained in Paragraphs 1-16 as if fully set forth

herein.
27.  Paxfire’s actions benefitted Namespace.

28.  Namespace, at all relevant times, was fully aware of and appreciated the benefits

conferred on it by Paxfire.



29.  Namespace accepted and retained such benefits under such circumstances that it
would be in equitable for Namespace to retain such benefits without payment of value to Paxfire.

30.  Namespace was unjustly enriched, and is liable to account for and pay to Paxfire
such amounts, to be determined at trial, but in no event less than $317,000.

FOURTH CAUSE OF ACTION
(Quantum Meruit)

31.  Paxfire repeats the allegations contained in Paragraphs 1-16 as if fully set forth
herein.

32.  To the extent that the Agreement is determined to be invalid or unenforceable,
Paxfire is entitled to compensation for directing DNS traffic to Namespace during the period
April 1 through June 30, 2010.

33.  Paxfire directed such traffic to Namespace with the expectation that it would be
compensated by Namespace for such services.

34.  Namespace understood and agreed during this period that Paxfire was directing
such traffic to Namespace in return for compensation at commercially reasonable rates.

35.  Notwithstanding the foregoing, Namespace has failed and refused to compensate

Paxfire for these services, even though Namespace benefitted from the services Paxfire provided

to it.

36.  Paxfire has been injured by Namespace’s conduct in an amount to be proved at
trial.

WHEREFORE, Paxfire respectfully prays for the entry of judgment against Namespace
as follows:

A. An award of damages in an amount to be determined at trial but in no event less than

$317,000.



B. Awarding prejudgment interest at the maximum rate permitted by law; and

C. Awarding attorneys fees, and such other and further relief as the Court deems proper.

Dated: New York, New York
March 29, 2012
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HOFFMAN & POLLOK LLP

Byj///}//éﬁ’”\ ////mo G045

William A. Rome (WR-9045)
Lisa Rosenthal (LR-3738)
Attorneys for Plaintiff Paxfire, Inc.

260 Madison Avenue, 22™ Floor

New York, New York 10016
(212) 679-2900

(212) 679-1844 (fax)
warome@hpplegal.com
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DISTRIBUTION AGREEMENT
Company Name; Paxﬁre, Inc, ontract Contact: Doug Armentrout

Company Address: 462 Herndon Parkway. #201

Technical Contact: Mike Sullivan

Herndon, VA 20170-5233

Phone: (

Q%) 7444213

Fax:

{$80) 364-96689

\Website: www.paxfire.com

E-Mail: garmentrout@pgxﬁrez.com

This Distribution Agreement (the “Agreement”) is made by 4
200 Broadway, Sulte 303, Lynnfisld, MA, a Massachusetts 1l
the party identified above as Company (*Company"), both of

“Parties,” as of the date it Is executed by NAMESPACE (“Effectlve Dat

WHEREAS, NAMESPACE is a provider of a service that allo
of third parties by using a short keyward, trade name, or sear
("URL"), which service is referred to In this Agreement as the

WHEREAS, Compary is a provider of search and error r
- Services™ and

WHEREAS, NAMESPAGE ang Company desire that Compa
conjunction with Company's services on the terms and subjec

NOW THEREFORE, the Parties agree as foliows:

mited fia

nd between Namespace Strategy Group, LLC,
oility corporation (“NAMESPACE"), and
re referred to in this Agreement as the

a")

which a

vs users |of the Intermnet (o access the Web sltes
ch phrase in lieu of a Unifarm Resource Locator
INAMESPACE Senvice": and .

adirection technology and services "Company

le to use the NAMESPACE Service in
pnditions set forth below;

ny be ab
{ to the ¢

TERMS AND CONDITIONS
1.0 Definitions. As used in this-Agreement: NAMESPACH's advertising customer that
1.1 “Fees” means the sums paid by agrees to pay NAMESPACE for the delivery of
NAMESPACE  Keyword Customers end potential huyers online using the direct Keyword
NAMESPACE Paid Search Customers to navigation furiction of the NAMESPACE Service.
NAMESPACE when the NAMESPACE Service
Is petformed. As used in this Agreement, *Feeg" 1.5 |NAMESPACE Paid Search Custormar”
includes both Navigetion Fees and Pald Search means NAMESPACE's advertising .customar
Fees, that | agrees| to pay NAMESPACE for
compensable | Internet user actions such as
1.2 “"Keyword" means a proprielary exact clicking through on a paid search link generated
match natural language Web address' assigned by such Customer's implementation of the
by NAMESPACE to a NAMESPACE Keyword NAMESPACE| Service.
Customer that can be translated into a URL
addrese through the use of the NAMESPACE 1.6 "Navigation Fee” means sums paid by a
Service. NAMESPACE Keyword Cusfomer  to
NAMESPACE| when the NAMESPACE Service
1.3 "Keyword Data" means the proprietary data is utifized and the Internel uger goes o the
created and maintained by NAMESPAGE that NAMESPACE| Keyword Customer Web page
tontelng Keywards, .cotresponding URLs, titlas, and takes action {e.g. buys something or clicks
desctiptions, and other data. Wherevar used in through).
this Agreement, the term “"NAMESPACE
Service" includes the Keyword Data. 1.7 "Paid Search Fee" means sums paid by a
NAMESPACE| Paid Search Customer to
1.4 "NAMESPACE Keyword Customer” means NAMESPACE jwhen the NAMESPACE Service

26-Nav-20074
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is utilized and the Internet user goes to the
search resuits page provided by NAMESPACE

and takes action by clicking on & paid search
Hnk

2.0 GRANT OF LICENSE

21 License Grant. Subject to the terms and
conditions of this' Agreement, NAMESPACE
hereby grants to Company a nonexclusive,
personal, non-transferable  license  under
NAMESPACE's intellectual property rights to
use the NAMESPACE Servioe in connection
with the Company Services. The NAMESPACE
Service licensed to  Company includes
proprietary  trade  secrets  owned by
NAMESPAGE or its third party licensors and Is
providad to Company solely under license and
not by sale. NAMESPACE and its third party
licensors will continue to own their respective
interasts and will be entitled to terminate this
Agreement and demand the return of their
software or other property upon any failure of
Company to comply with the terms of this
Agreement. NAMESPACE ¢hall hava the right fo
add and remove advertisers and keywords from
the NAMESPACE Senvice at any time at its
discration.

22 Related Rights and  Cbligations.
Company agreas to use commercially
reasonable  efforts to  implement  the
NAMESPACE Service as part of Company's
business. Company may not remove brand
Keywords or monetize Keyword navigation
directly or through & third party for a customer of
Company once such customer hag been
activated on the NAMESPACE Service.
Notwithstanding the foregolng, Cornpany may
deactivate or remove the NAMESPACE Service
from any customer of Company at any time
upon written notice to NAMESPACE, and may
remove brand Keywords or monetlze Keyword
navigation directly or through a third pacty for
any customer of Company which is not, at that

3.0 Payment/Reports/Audit.

31 Commissions. NAMESPACE agrees ta
pay a percentage of sixty-five (65%) of Fess

generated by Company's users to Company as

& commission in return for compensable Internet
user actions generated by Company's
implementation of the NAMESPACE Service.
Commissions payable to Customer ehall be paid
by NAMESPACE within thirty {30) days of the
end of each calendar month in which Fees

28-Nov-20074a
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subject to Clstomer's percentage are received
by NAMESPACE from NAMESPACE Keyword
Customers jand NamaSpace Pald Search
Customers.

3.2 NAMESPACE shall provide
Company with detailed reports on a monthiy
basis (or as gtherwise mutually agreed on by the
Partigs) that shail state, at a minimum: (a) the
number of Cempany-referred click-throughs and
othet compe, sable Internet user actions per
NAMESPACE Keyword Customer and (&)
Company commissions payable. The number of
Company-refered  click-throughs and other
compensable| actions will be determined by the
monihly repprts provided to Company by
NAMESPACE based on the NAMESPACE
repofting system. Such report will be provided
along with the commission payment to be made
by NAMESPACE to Company,

33 Audit] Company may audit relevant
NAMESPAC records during  normal
NAMESPACE business hours to confirm the
acouracy of any reports provided or amounts
paid br payable by NAMESPACE to Company
under this Agjeement. Company may not more
than once every twelve (12) months and upon
not less than fifleen (16) days prior written
notice.. If, ypon performing such audit, it is
daetermined that NAMESPACE hag underpaid
Company by| an amount greater than five
percent (5%) for the period being audited, then
NAMESPACE| wili promptly make adjustment to
Company and|bear all reasonable expenses and
costs of such an audit, If NAMESPACE is fourd
to haye underpaid Company by an amount less
than Hfive percent (6%) in the period being
audlteti. or if| NAMESPACE 18 found to have
overpgid Company, then NAMESPACE will
promptly make adjustiment to Company or
dedudt the overpayment from Company's next
scheduled payment and Company will bear all
ressonable expenses and costs of such an
audit.

4.0 Publicity/Marketing, The parties will
muteally agree on acceptable marketing and
mes&%ging rights and activities assaociated with
this A]:reemert, including any and ail related

press [released. Neither parly will conduct any
marketing or messaglng  activities  in
contragdiction fo such mutually agreed upon
program, nor ynder any circumstance issue 2
press release related to the other parly or this




11/27/2007 12:22 FAX 7815063401

Agreament, or disclose the existence of this
agreement or the nature of the relationship
between the parties publically or to any third
party, without the prior written approval of that
other parly.

50  Term and Termination.

8.1 Terni. This Agreement will cornmence
on the Fifactive Date and continue for an initial
term of twelve (12) months unless earlier
terminated as set forth herein. Thereafter this
Agreement shall  automatically renew for
successive one (1) year terms unless either
party shall terminate it by giving written nofice of
termination to the other at lamst thirty (30 days
prior to the scheduled expiration date. At any
time during the first ninety (90) days of this
Agreement (“Trial. Peried”), Company may
terminate this Agreement at any time upon
written notice to NAMESPACE.

6.2 Tormination. If either party materially
defaults in the performance of any of its material
obligations hereunder and if any such defautt is
not corrected within thirty (30) days after notice
in writing. the ‘non-defaulting party may
terminate this Agreemeni upon written notice.
This Agreement may be terminated by either
party, Upon written notice: (i) upon the institution
by the other party of insolvency, receivership or
bankruptey  proceedings or  any  other
praceedings for the settlement of its debts,
which are not dismissed or otherwise rasolved in
its- favor within sty (60) days thereafter, (i)
upon the other party's making @ general
assignment for thé benefit of creditors, or (iiiy
upon the other party's dissolution of cezsing to
conduot business! in the ordinary course.
Notwithstanding the foregoing, this Agreement
may be terminated by either party upon thirty
(30) days prior writtan notice far any reason or
no reason at all.

53  Jerminetion, Compsny may terminate

At A v ey ek [’X 144 :
tis Agresment by wrillen notice o

NAMESPACE Immediately upon Company's
reasonable belief that the NAMESPACE Sarvice
infringes the rights 'of any third party or if a third
party clalm Is filed alieging the NAMESPACE
Service Infringes the rights of a third party,

64  Fffest of Termination.  Sections 6
through 14 of this Agreement will aurvive
termination. The termination of this Agreement
will hava no effect an the commissions due as of
the time of termination or on the commisslons

26-N6v-20073
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- OTHERWISE

previnusly pa

6.0 Warranties/Disclaimer.

warrants and
enter| into thi
action existe
which would
rlght%, under
and jperforms
and shall not
obligations be
(iv) that it w
illegal, unfair,

— P

@ooa

d hereunder.

NAMESPACE
represents that (i) it has the right to
Agreament: (i) no claim, lien, or
or Is threatened against the Party
interfere with the other pary's
his Agreement; (iil) the execution
nce of this Agreement does not,
violate any agreements, rights or
tween a Party and any third party,
il refrain from angaging in any
or deceptive trade practices and

wiil be at all times in compllance with any and &l

laws! statute

s, regulations or governmental

ordets, at common law or atherwise related to

the $ctiv'rties
that | the

NAMiESPACE
Agregment d

m“’d ;party.

OTHER  THAN

contemplated hereunder, and (V)

NAMESPACE  service o
s performance  under  this
not infringe upon the rights of any

THE WARRANTIES

PARITIES ACKNOWLEDGE AND AGREE THAT

SPEF!FICAL.Y SET FORTH HEREIN, THE

THE[R PRC
MATERIALS
CONNECTIO

DUCTS, SERVICES, AND/OR
PROVIDED HEREUNDER OR IN
N WITH THIS AGREEMENT ARE

BEING PROVIDED "AS I1S" AND "WITH ALL

FAULTS," A
REPRESENT

ND THAT THEY MAKE NO
ATIONS OR  WARRANTIES,

EXPRESS OR [MPLIED, STATUTORY OR

. AND SPECIFICALLY DISCLAIM,

ON ITHEIR GWN BEHALF AND ON BEHMALF

QF |THEIR
ANY
USEFULNES
EFFECTIVEN

WARRANTIES  AS TO

SUPPLIERS AND LICENSORS,
THE
S, ACCURACY, RELIABILITY OR
ESS OF THE PRODUCTS,

SERVICES AND/OR MATERIALS PROVIDED
HEREUNDER OR THAT ANY OF SUCH

PRODYCTS,
witl B U
OR THAT DE

SERVICES AND/OR MATERIALS
INTERRUFTED, ERRQR FREE,
FECTS HAVE BEEN OR WILL BE

COF"iRECTED, OR THAT SUCH PRODUCTS,

SERVICES A

THE| NEEDS

NDICR MATERIALE WILL MEET

OF ANY PARTY. WITHOQUT

LIMITING THE FOREGOING, THE PARTIES

DISCLAIM
MERGHANT4

A PARTY B
FOR| AN
DOWNTIME,
PERFORMAL

ALL WARRANTIES OF
\BILITY AND FITNESS FOR A

" PARTICULAR PURPQSE. IN NO EVENT WILL

LIABLE TO THE OTHER PARTY
1 FAILURE. DISRUPTION,
OR OTHER NON-
ICE OF THE PARTY'S SERVICE.
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7.0 Conﬁdentiaﬂﬁy

7.1 General. Each party acknowledges that
by reason of its relationship to the other parly
under this Agreement It may have access to
certaln Information and material conceming the
other party's business, plans, customss,
technology. and products that are confidential
and of substantial value to the discloging party
(‘Confidential Information”). which valus would
be impaired if such information were disclosed
to third parties. Each party agrees to maintain all
Canfidential Information received from the other,
both orally and In writing, in confidence and
agrees not to disclose of otherwise make
avallable such Confidential Information to any
thind party without the priar written consent of
the disclosing party. Each parly further agrees o
use the Confidential Information only for the
putpose of  performing this  Agreement.
Notwithstanding the foregoing, Confidential
Information shall be deemed confidential if it Is
0 marked if given in writing or, if glven orally.
dentified as confidential orally prier to
disclosure, or i, by the nsture of the
circumstances  surrounding 1t disclosure, &as
reasonable party would assume it to be
confidential, except thal Company agrees that
any Confidentlal Information in whatever form
relating to the design, functionality, operatlonal
methads, or coding of the NAMESPACE
Service, including but not limited to any
complete or partial source or object code
versions, shall be deemed Confidential
Information of NAMESPACE regardiess of the
presence or abgence of any confidential
markings or ldentification  unless such
Information Is exclided pursuant to Section 7.2,
and except further that NAMESPACE agrees
that any Information in whatever form relating to
the Gompany's search and error redirection
technologies, including but not limited to any
complete or pathial source or object code
varsions, shall be deemed confidential
information of Company regardless of the
presence of absence of eny confidential
markings or  identification  unless such
information is excluded pursuant to Section 7.2

7.2 Exclusiohs. The parties’ obligations of
non-disclosure and confidentiality under this
Agreement shall not apply to Information that ()
is or becomes a matter of publlc knowledge
through no fault of or action by the receiving
party; (i) was rightfully in the recelving party's
- possession prior to disclosure by the disciosing

28-Nov-20072
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party} (iii) subsequent to disclosure, is rightfully
abtained by the recelving party from & third party
who iE lawfully in possession of such information
withalit restriction; or (v) is independently
devegped by the receiving pary without

reference ¢ Confidential Information ar
information | derived  from Confidential
Inforthation. The Reclpient may, in addition, use
or disclose Confidential Information if and to the
extert (1) reduired by any requirement or order
of ahy govemnmental authority, (2) otherwise
required by faw; or (3) necessary to establish its
fghts under this Agreament; provideg thet, In
each case, the Reciplent will first notify the other
Partyli of sudh reguirement, permit the other
Party to cpntest such requirement, and
coopbrate with the other Party in limiting the
scoplb of the jproposed use or disclosure andfor
obtalming @ppropriate  further means for
protecting i confidentlality of the Confidential
[nfortation.

7.3 Retum_of Information. Whenever
requested by a disclosing party, @ receiving

party shall immediately return 1o the disclosing
paﬂgt‘ all manifestations of the Confidential

Information capable of separation and returm or,
at thie discloging party's option or if Incapable of
sapération fram other information, shall destroy
ail such Information as the disclosing parly may
designate, gubject in either case to legal
requirements) as 10 document  retention.
Reciplent's pbligation of confidentiality shall
sutvive this Agreement for a peciod of five (8)
years from |the date of its termination, and
thereafter shiall terminate and be of no further
force ar eff

7.4 medies.  Each party acknowledges
that|any breach of any of Us gbligations with
respect to | the ather party's  Confidential
infodmation hereunder may cause of threaten
irreperable fam to such party. Accerdingly,
each party agtees that In such event each pary
shaﬂ be enttled to seek equitsble refief to
profect iis ingerests, incluging but not limited to
temporary restraining orders, preliminary and
perianent injunctive relief, as well as money
damages.

80! Lmitation of Liabifity, A PARTY'S
TOTAL LIABILITY ARISING OUT OF OR
REUATED TO THIS AGREEMENT WILL NOT
EXGEED THE TOTAL AMOUNTS PAID AND
PAVABLE BY NAMESPACE TO COMPANY
PURSUANT| TO THIS AGREEMENT UNDER
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THE TWELVE MONTHS PRIOR TGO WHEN
THE CLAIM ARQSE, AND NEITHER PARTY
WILL BE UABLE FOR LOST PROFITS OR
ANY CONSEQUENTIAL, SPECIAL,
INCIDENTAL, OR INDIRECT DAMAGES,
HOWEVER CAUSED AND ON ANY THEORY
OF  UABILITY (INCLUDING  WITHOUT
LIMITATION, NEGLIGENCE), ARISING OUT
OF OR RELATED TO THIS AGREEMENT
WHETHER QR NOT [T HAS BEEN ADVISED
OF THE POSSIBILITY OF SUGH OAMAGES
PROVIDED THAT THE  FOREGOING
LIMITATIONS SHALL NOT APPLY TO ANY
BREACH OF THE LICENSING PROVISIONS
OF THIS AGREEMENT, THE
CONFIDENTIALITY PROVISIONS QF
SECTION 7, OR A PARTY'S INDEMNITY
OBLIGATIONS UNDER SECTION 9. THE
PARTIES ACKNOWLEDGE THAT
COMMISSIONS  AGREED  UPON  BY
NAMESPACE AND COMPANY ARE BASED IN
PART UPON THESE LIMITATIONS, AND THAT
THESE LIMITATIONS WILL  APPLY
NOTWITHSTANDING ANY FAILURE OF
ESSENTIAL PURPOSE OF ANY REMEDY.

8.0 Indemnity. Company, at its own
expense, wil defend, indermnify and hold
NAMESPACE, Its officers, directors, employees,
agents, and successors harmiess against any
llability, or any litigation cost or expense
(including attarneys' fees), arising out of third-
party claims against NAMESPACE as & result of
Company's acts or omissions, but solely to the
extent that such claim arising qut of Company's
gross negligence or willful misconduct,

NAMESPACE, at Its own expense, will defend,
indemnify and hold Company, its officers,
directors, employees, agents, and &UCCESE0rS
harmless against any lisbilty, or any ltigation
cost or expense (including attomeys' fees),
arising out of third-party claims agalnst
Company as a result of NAMESPACE's acts or
pmissions, but solely to the extent tat such
clain anslng out of NAMEGPACE's gross

negligence or willful misconduct,

NAMESPACE will also, at its own
expense, Indemnify, defend, and hold harmiess
Company, its officers, directors, agents, and
successors, (the “Company Indemnitees™) from
and against any cleim brought against the
Company [ndemnitess for an actual or alleged
infringement or viclation of any patent, trade
secret, trademark, copyright or other intellectual
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Property Right attributable to Company's uge of
NAMESPACE's Service.

NAMESPACE will also, at its own expense,
indefnify, defend and hold Company and its
officers, diréctors, employees, agents, and
succesors |(the *Company Indemnitees™)
hatmless frolm and against any Claim brought
against the Company Indemnitees by a search
engipe provider, lotemet browser provider or
non-Internet [browser application provider, that
any pf the NAMESPACE Services interfere with
or disrupt such search engine product, Internet
browser prpduct or non-internel  browser
application, respectively.

A party's obllgations of indemnnity and defense
sat iforth above are conditioned on (i) the
indemnified garty having provided prompt written
notide of the claim to the indemnifylng party
sufficient for| the Indemrifying party to file its
tirneE/ respjnse; (i) the indemnifying party
having the sole right to conduct and control the
defenge and|settlement of any such claim at its
discletion: {ily the indemnified party providing
assigtance in connection with such Claim as
reasonably requested by the indemnifying party;
provided thal the Indemnified Party shafl not be
oblidated tao |incur any out-of-pocket expenses
except to the extent the indemnifying party
agrees in wiiting to reimburse the Indemnifiad
pary for suéh expenses as they are incurred,
(iv) the lnden[miﬁed party making no admissions,
axc:}pt as otherwise required by taw, in respect

of such clalm without the indemnifying party’s
priof written | consent; and (v) the indemnified
par%s compliance  with all  reasonable
instructions felating to the clalm glven by the
indemnifying; party. Notwlthstanding the
foregoing, the indemnifying party does nat have
any [right, without the Indemnified party's prior
writhn congent. to settle any claim if such
settizment agises from or is part of any criminal
actidn, suit| or proceeding or contains @
stipylation tq or admission ar acknowledgment
of, jany liabilty or wrongdoing (whether in
contract, tort or otherwise) or the payment of
dan‘iages on the part of the Indemnified party.

10.0,! Ownrlership of materials. Subject to the
licerlse granted to Company in this Agreement,
NA IESPACE rataing all right, title, and interest
in the NAMESPACE Service, and all Intellectual
pr(:aerty rights therein. Compeny will nat, end
will not auttiorize any third parly fo (1) create
derlyative works of, or alter or in any way of
modify the NAMESPACE Service without the
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prior written condent of NAMESPACE, (2) use
the NAMESPACE Service ta construct, reverse
sngineer, or assémble any database, including
without limitation, a URL datebase, or (3)
transiate ar locallze any element of the
NAMESPACE Service without the prior written
approval of NAMESPACE.

11.0  Gaverning Law and Jurisdiction. This
Agreement shail be governed by and construed
under the faw of the State of New York withaut
regard to conflict of laws provisions. The federal
and state courts sitting in New York, New York
shall have exclusive jurisdiction and venue to
adjudicate any dispute arising out of this
Agreement.

120 General. For all purposes of this
Agreement, each party will be end act as an
independent contrfactor and not as partner, Joint
venturer, or agent:of the other and shall nat bind
nor attempt o bind the other to any contract.
This Agreement wilt bind and inure to the benefit
of each party's permilted successors and
agsigns. Neither party will assign or transfer any
rignts or cbllgatlons urider this Agreement, elther
in whole or in pant, without the prior written
approval of the other party, and any attempt to
do so will be void and without effect, except that
& party may assign this Agreement as a resuit of
an acqulsition, merger, or saie of all or
substantially all of the party's assets. Nelther
party will be resgonsible for any delay in the
perfarmance of its obligations hereunder caused
by any acts, omissions, ar events beyond such
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or address as such party last provided fo the

not
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oth
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conditions
exhibits her
een the parties and supersede all previous

be
agr
wril

subject mat!
exeputed In

lidity or
Agreem

deemad
an sent
rier serv

er by wri

J Eq

|
ements

of this Agreement may only be
g writing signed by both parties. The

unenforceabllity of any provision of
ent will not affect the enforceability

Of any other provision. All natices

greement will be in writing, and will
given when persenally delivered, or
by prepaid recognized commercial
ce or prepaid certified or registered
o the address of the party to be

ten notice.
tire Agreement. The terms and
of this Agreemant, including all

oto, constitute the entire agreement

and understandings, whether oral or

an, between the parties with respect to the

or hereof. This Agreement may be
one or more counterpans, each of

whith shall be an original, and all of which taken
tog Ither shall constitute a single Instrument.

m}
rep

Authgrity.

Each party warrants and

Agreement that It s a duly authorzed and valid

Corg

ration

£sents iﬁ a part of the consideration for this

nd that Its agents signing hereto

speclfically represent that they have authority to

bind

authjorized
Agreement.

IN WITNESS WHEREOF, the parties have caused this Agregement to

representatives asiof the ERfective Date.

. COMPANY
Signed: ” (;‘ - 2/
Printed: Mw’ //w,
© Titie: Fres, t}‘:’h é .

Date: |/ / 20 ,/ 0

26-Nov-20078

sald corporation and that the corporation is

to enter info and execute this

be executed by their duly authorized

NAMESPACE
_Signed:

Printed: e Furfier
Title: President

Date: /// %7;/?00 7
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Joe Furrier

AMENDMENT NO. 1 TO DISTRIBUTION AG

This Ameadiment No. | to Distribution Agreem

Wi lEf{EAS, Namespace and Company are partics to t

Agreement ef:fcctive as of November 27, 2007 (“Agree

WIIEREAS, the Parties wish to amend the Agrd
Amendment.

IN¢ )W THEREFORE, for good and vatuable co
sufficiency of, which is hereby acknowledged. the partid

I Capitalized terms not otherwise defined hercin S
in the Agreenient.

P

-

the following:

1 Related Rights and Obligations. Compa

¥2.2

reasonable efforts to implement the NAMESPACE Service ¢

ent (“Am
26th day of January. 2009 (“First Amendment Effective Date’
Inc., & Delaware corporation, with its principal piace of{ business
Plaza. Sterlin!g, Virginiz 20164 (“Company™). on the ofic hand,
Group, L} C, 2 Massachusetts Jimited liability corporation. with
Broadway, Syite 303. Lynnfield. MA (“Namespace™.| Compa
he referred herein to individually as a “Party” and colléctively 2

nsiderati
s hereto

Sectioh 2.2 of the Agreement is hereby deleted in its ent

S7§—581-1357

REEMENT

cndment™), is made this
) bv and between Paxfire
: at 45665 Willow Pond
and Namespace Strategy
its principal place of 200
ny and Namespace may

1s the “Parties.”

certain Distnbution

cnt”l)];acmd

cment a5 sel forth in this

on, the receipt and
agrec as follows:

hail have the meaning given them

rety and replaced with

5 to use commercially
part of Company’s

Y agree

business. (Fompany further agrees 1o use mmmemiqlly reasanable efforts 1o ensurc
that any brand Keywords that are monetized under the Namgspace Service are not
monetized diccctly or through u thicd party for a cusl!tomcr oflCompany in a manner

that contradiets or infringes the trademark rights of
licensors. in the event any brand Keywords that are
Service ar¢ monetized directly or through a third p

4 manner that contradicts or infringes the trademark

party licensors. then and in that cvent NAMESPACE

Oor remove

tie NAMESPACE Service from Compa
upon thirty

LY
3.

This A counlerpa
an originai angi which together shall constituie one instr
executed by faesimile, and each facsimile signature shai

and binding signature of the executing party.

mendment may be excented in

4. Except as amended as set forth hercin, all terms
shall remain ir} full force and effect. In the event of an ¢
of this Amendment and the Agreement, the terms of thi

Nanwspace~f’axl'fre Confidential

' (50) days prior written notice w Company.”

amespace or its third party
monetizeéd under the Namespace

y for a gustemer of Company in
rights of Namespace or its third
shall have the right to deactivatc
y or any| customer of Company

s, cach of which shiall be deemed
ument. This Amendinent may be
1 be deamed to constitute a valid

of the Agreement, as amended,
xpress conflict between the tenns
Amendment shall govern.
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IN WITNESS WHEREOF, he partics have causd

the First Amendment Effective Date.

378-561-1357

d this Agrcement to be effective as of

PAXFIRE INC, (“COMPANY™) NAMESEPACE ST A EGY GROUP, LLC
By: ,/ /.f,-.: 4' By 1\;% ':-J,' _
Name: 4o fo.. Namer oo/ Fr e
Titde: i Title: __r5ees oy
!
i
Namespace-Pax fire Confidential 2




