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The United States of America respectfidlyomits this supplemental reply memorandum
in order to address tl@micussubmissions of the Authors Guild and Mr. Bob Kohn.

.  THE AUTHORS GUILD

The Authors Guild opposes entry of the propdsedl Judgment because it believes that
the settlement will resuih a return to low-cost pricing fee-books that “will dive trade out of
traditional bookstores and into the proprietaryldof the Kindle.” The Authors Guild (Docket
No. 101-1) at 2. The Authors Guild suggests thigtrésult is “destructive” because traditional
booksellers serve as “criticahowrooms for work done by new or lesser-known authors and for
entire categories of books, such as children’s picture bodélsdt 2-3. This essentially is the
same argument the Authors Guild made in its public comnt&ee¢T he Authors Guild (ATC-
0214) at 1-2.

The Authors Guild’s concern that Amazeré-book discounting will harm print book
distribution is nothing ne. As set forth in the Complaint,was the publishs’ fears of the
effect that Amazon’s low prices would havetbeir traditional busings model that motivated
the publishers’ price-fixing conspiracyieeCompl. (Docket No. 1) § 4. But just as fear of
competition is not a defense to price fixisgeU.S. Response (DocketoN81) at 22-23; U.S.
Reply (Docket No. 105) at 1-2, it also has naplan determining whether a government consent
decree is in the “public interestTo hold otherwise would all® Tunney Act proceedings to be
a vehicle for inhibiting the very conduct thagétantitrust laws are meant to encourage, and
thereby “turn the Sherman Act on its heatlvallace v. Int'l Bus. Machs. Corp467 F.3d 1104,
1107 (7th Cir. 2006) (“[T]he goal of antitrust lasvto use rivalry to keep prices low for

consumers’ benefit.”).



The cases cited by the Authors Guild do suggest a different result. In bdthcrosoft
andSBC Communicationsourts declined to make any clgas to government decrees, despite
third-party speculations about anticompetitive conduct in other markekdiclosoft the court
flatly rejectedamiciconcerns that the decree was ingigint because it failed to end other
practices thaamici— not the government — concluded were anticompetitiveited States v.
Microsoft Corp, 56 F.3d 1448, 1455, 1459 (D.C. Cir. 1995). An@&BC Communicationshe
court, relying orMicrosoft made clear that it “cannot reje¢he proposed settlements merely
because the government failed to address asttigssues not raised in its complaintsUnited
States v. SBC Commc'ns, 489 F. Supp. 2d 1, 17 (D.D.C. 200T). short, the Authors Guild
offers no authority for its insistence that theu@ undertake an assessmefnthe entire “literary
marketplace” before it determines that undoingethects of price collusin in the sale of e-
books is in the public interest.

. BOB KOHN

Mr. Kohn’s submission (Docket No. 110) is lahg focused on (1) criticizing the merits
of the United States’ Complaint and (2) e)gsiag frustration with the Court’s Order tlzamicus
filings be limited to five pages. Mr. Kohn’'ssertion that “if the govement’s conclusions are
not reasonable, the Court cannotchthle settlement to be in tpeblic interest,” Kohn at 5, is

just his way of saying the United States has to pitsvease before it can settle it. But it is well

! The Authors Guild alternatively suggests that thar€can consider the effects of the settlement on the
entire literary market because “the limited naturthefcomplaint makes a mockery of judicial power.”
Authors Guild at 3 (quotingBC Commc'ns489 F. Supp. 2d at 13). But the “mockery standard” applies
only where a complaint and proposettleenent are gerrymandered beyond reasam, focused on the
impact of a violation on “a single household residence, but none other in the entire co8BBy.”
Commc’ns489 F. Supp. 2d at 13. That obviously is not the case here.
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established that the United States “need noigits underlying allegens in a Tunney Act
proceeding.”SBC Commc’nsA89 F. Supp. 2d at 26ee alsdJ.S. Response at 6-8. Mr. Kohn's
view of the world “would fatally undermine tipeactice of settling casesd would violate the
intent of the Tunney Act®” SBC Commc’ns489 F. Supp. 2d at 20.

CONCLUSION

For the reasons set forth in this Memmdam, the United States’ Reply, and the United
States’ Response to Comments, the United Staspectfully requests that the Court enter the

proposed Final Judgment without further hearing.

2 Mr. Kohn is well wide of the mark in asserting tRaiC v. Indiana Federation of Dentist/6 U.S.
447 (1986) stands for the proposition that horizoptide fixing is permitted where there is a
countervailing pro-competitive virtueseeKohn at 2. Indiana Federation of Dentiseddressed whether
an agreement among dentists not to submit x-raystwens was subject to Rule of Reason analysis. 476
U.S. at 457-58. The Court held that while the agreement was not horizontal conduct sylgeseto
condemnation, “no elaborate industry analysis isiredquo demonstrate the anticompetitive character of
such an agreementld. at 459 (citation omitted). Here, the otais horizontal price-fixing, which the
Supreme Court has “consistently andhout deviation” viewed as unlawfper seunder the Sherman
Act, such that “no showing of so-called cortifpee abuses or evils which those agreements were
designed to eliminate or alleviate may be interposed as a defdhsiged States v. Socony-Vacuum Oil
Co, 310 U.S. 150, 218 (1940).
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Dated: September 5, 2012
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