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INTRODUCTION

Apple conspiedwith five of the six largest U.Srade book publishets raise the prices
at which consumers purchase electronic books (“e-boaksaleliminateetail price
competition Former Apple CEO Steve Jobs conceded the price-fixing conspiracy when, the day
afterpublicly announcing Apple’s forthcoming iBookstore, he explained to his authorized
biographer that Apple had “told the publishers, ‘We’ll go to the agency model, whesetythe
price, and we get our 30%, and yes, the customer pays a little more, but thaty®uhaint
anyway.” A year later, PenguiSEO David ShankadmittedApple’s role in facilitating the
conspiracy in response to a suggestion that Penguin meet with other major publishers and
booksellers to discuss how they all could work together to raise e-book prices daCaNa
would never meet with Barnes and all our competitors. The Government would be all over that.
We would meet separately with Indigo being the facilitator and go betwi®at is how we
worked with Apple and the government is still looking into tHat.”

Apple wanteda sell ebooks to the public, but did not want to compete against the low
prices Amazonvas setting Apple knewthatthe major publishers also disliked Amazon’s low
pricesandsaw Apple’s potential entry as a pathway to higher retail pnnzhsstrywide.

Against that backdrop, Apple and the “Big Six” publishes, (the five Publisher Defendants
plus Random Housemet in midDecember 2009 to discuss Apple’s potential entry. During
thosemeetingsPublisher 2fendants Hachette and HarperCollins eacip@sed that Apple
adopt amagency modelthen novel to the industrwheren the publisher, instead of the retailer,

would set the ultimate consumer prfoe each ebook. HarperCollins explicitly explained to

1 PX-0514, at p. 503.
2 PX-0542, at PENLIT-00199145.



Apple that the purpose of its agency proposal was “to fix Amazon pricintith Publisher
Defendants believedas injuring theiindustry.

Within 48 hours of concludings initial meetingsApple had embracethe
Hachette/HarperCollins agency proposapple’s lead ebooks negotiator, Eddy Cuepntacted
the CEOs of Macmillan, Simon & Schuster, and non-defendant Random téausange
meetingdo describe the proposal and explain how it could resolve their collective problems with
e-book pricing’ In summarizinghosemeetingsor Mr. Jobs, Mr.Cuenoted that the publishers
“saw . . . the plus” ofhe agencyroposal—aamely, that it “solveAAmazon issue> The
publishergecountedhosesamecallswith greater detail According to Random House CEO
Markus Dohle, Mr. Cue toltim that ‘book prices are becoming too low” atid|herefore he
suggests an ‘agency modef.”Similarly, Simon & Schuster CEO CarolfReidyrelayedthat
Mr. Cue toldherthat “new release eBooks should be priced at $12.99” andtligabnly way”
to get “some levedf reasonable pricing” “is for thiadustry to go to theagency model’’

And, according tavir. Dohle, Mr.Cue counseletdim thatRandom House coultireaten to
withhold e-books from Amazato force Amazon to accept the agency mbdel strategy that
Macmillan would later employ once it signed an agency agreement with Apple.

In early January 2010, MEue emailedasubstantively identical term shett the CEOs

® PX-0036, at APLEBOOKD1601745.

“ Mr. Cue sent substantively identicah®ils to the three publishers’ CEOs, asking for thirty minutes to ‘tepgdzu
all my findings and thoughts.SeePX-0501, at MAC0042796; PR502, at DOBES0075864; PX056, at RH
MDL-00026213.

®> PX-0043, at APLEBOOKD0013734.

® PX-0336, at RHUSDOJ00032366 (“| had a good conversation with Eddy Cue today. He said he had meetings
with all major houses to discuss their positions last week.”).

" PX-0540, at SS00028855 (emphasis added). Mr. Cue also told Ms. Reiyntioat & Schuster would “have to
‘get everyone elsa.g., all other retailers] to go to the agency modeld:

8 PX-0336, at RHUSD0J00032366.
° See infraext accompanying not&8-94.



of each “Big Six” publisher. The introduction to Apple’s proposed terms varied depending on
whether the publisher was among those ®ire had contacted late December (“As we
discussed™C or not (“After talking to all the other publishers?).Apple’s term sheet included
retail price tiers of $12.99 and $14.99, and specifically included, as a condition of selling e
books at those “realistic prices,” that “all resellers of new titles need todgeitty model*

To help ensure that all resellers wareved to an agency modélpple ultimately settled
ona most favored nation (“MFN”) clausewhich Apple attorney Kevin Saul termed “elegant
solution” to address Apple’s concern of having to price compete with Anfazapple’s
“elegant solution” mandated that publishers bound by the kh&bthin the iBookstoreny
lower prices set by retaileisuch as Amazon. Accordingly, as Publishefdbdantadmittedin
their motion to dismiss theddsolidated AnendedClassAction Complaint, the Apple MFN
“heavily incentivizedthem] to attempt to move to the agency model with Amazon and other
large retailerg*

Throughout their negotiations, Apple and Publisheiebgants allunderstoodhat the
common retaiprice tiers they were negotiatimgould bethede factoretail prices for most if not
all of their newly released and bestsellingaoks once the Apple Agency Agreements went into
effect’® And so theyere in the five-month period following Publisher Defendants’ switch to

agency, over 92% of all nereleasee-books and over 99% of all bestseller e-lzofokm

19pXx-0476, at APLEBOOK00434151; RB021, at APLEBOOKO00434150; P0473, at APLEBOOK00434608.

11 pX-0041,at APLEBOOK00012465; PX0040, at APLEBOOKO00434155; P0306, at APLEBOOK00434158.
While Mr. Cue sent Mr. Sargent the “as we discussed” version of the dettlanuary 4eePX-0476, at
APLEBOOKO00434151, for reasons unknown, on January 6, Mr. Cue seaiyent the “after talking to all the
other publishers” version of the lettsgePX-0483, at APLEBOOKD0012471.

12 Seesupranotes10-11.

13 Kevin Saul Dep., at 163:146.

14PX-080Q at 27;see also inframote61.

!> plaintiffs’ Proposed Findings of Fact (“PF”), at 1 £30.
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Publisher Defendants sold on Apple’s iBookstaeresetat the*caps negotiated in the Apple
Agency Agreement¥>

Apple knew that the plan it was proposing involved a “dramatic business change” for
Publisher Defendant€. Accordingly, Applekept eactPublisher Bfendant awarthatit was
orchestrating and coordinating a common approacélifof them. Apple informed each
Publisher 2fendanbf the status of Apple’s dealings with its competitors, and ensured each
Publisher Defendarnhat itwould receive materially the same daalits competitor@ncluding
functionally identical pricing tiers and MFENS). When Publisher Defendants voiced fears that
signing an Apple Agency Agreement would subject them to harsh market conditiorssthales
other Publisher Defendants signed too, A@dsuredhe publishers that they would be acting in
concertto move the industry? As Apple made cleao individual Publisher Defendants, it had

20 and that its deal was “the

“come up with a way that woulthovethe whole marketoff 9.99,

best chancéor publishersto challenge the9.99 price point”?* As Simon & Schuster’sis.

Reidydescribed it, Apple’s role was “herding us c&fs.tUnder the lawApple’s conduct made

it the “ringmaster” of the conspiracyloys “R” Usv. FTC 221 F.3d 928, 934 (7th Cir. 2000).
Stripped of the glitz surrounding e-books and Apple, this is an unremarkable and obvious

price-fixing case appropriate fgrer secondemnationSee, e.gln re Publ’'n Paper Antitrust

Litig., 690 F.3d 51, 61 (2d Cir. 2012). Apple seeks to avaimlity by claiming Plaintiffsmust

1% Richard Gilbert Direct Testimonwt 1139, 142 & tbl.4; see alsaJonathan Baker Direct Testimony, at § 107
This point is not in serious dispute. Even Defendants’ experts concedssthraaprity of Publisher Defendants* e
books were priced at their caps in the iBookst@eeBenjamin Klein Dep., at 184:304; PX0829, at 1 48; PX
0831,at 1 50 & graph 7; PX833, at . 17.

7' PX-0042, at APLEBOOKD0016369.

BPF, at173-74.

YPF, at1154-62.

2 px-0174, at RHUSDOJ00001850 (emphasis added).
21 pX-0521, at HBG00013352 (emphasis added).
22px-0782, at APLEBOOK00414549.



prove “there isho possibilitythat Apple acted in further[ance] of its own independent, rational
and legitimate business interests.However, that argumemtassquarely rejected by this
Circuit last AugustseePubl’n Paper Antitrust Litig.690 F.3d at 63, and especially
inapplicablein circumstances such as exist hevbere there is direct evidence of an agreement
to fix prices seeid., and the alleged conspirator is in a vertical relationsftipits co
conspiratorssee kfneman v. Armstrong World Indus., In880 F.2d 171, 214 n.32 (3d Cir.
1992). Thus,n this civil casePlaintiffs needonly prove by a preponderance of the evidence,
United States v. Visa U.S.A., Int63 F. Supp. 2d 322, 331 (S.D.N.Y. 2001), that Apple and
PublisherDefendants “had a conscious commitment to a common scheme desigbtkeie an
unlawful objective’, Monsanto Co. v. Spray-Rite Serv. Cod65 U.S. 752, 764 (1984)
(quotation omitted) The evidence against Apple here easily satisfies that standard.

Under a rule of reasamalysisthis matteiis equally straightforward and appropriately
resolvedoy a quick look at competitive effects. The sharply higher prices consumers hadve pai
for Publisher @fendants’ ébooks are the direct, quantifiable result of Defendants’ conspiracy.
On the other side of the scafgple offersonly vague, shifting claimwith, at best, speculative
ties to the Apple Agency Agreementdoneof Apple’'sthree experts has even attempted to
balance anyprocompetitive claimagainst thelearharm suffered by consumers.

QUESTIONS OF LAW

This case presents three relativehagthtforward questions of law. First, what evidence
is required to establish Apple’s commitment to the unlawfut@ment alleged? Second, is
Defendants’ priefixing agreemenappropriately subject foer secondemnatiomlespite the

claim that it alsdacilitated Apple’s entry as arl®oks distributor? Third, if not, was the

ZTr. of Telephone Conference, Mar. 13, 204811:1115 (statement of Apple’s counsel) (emphasis added).
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agreement on balance nonetheless anticompetitive?

Long settled principles of antitrust law answer these questidagxplained in the
Argument section of this memorandum, Apple’s conscious commitment to Defenctantaon
scheme designed to raise retall@k prices and eliminate retail price competit®established
through werwhelmingdocumentary and testimonial eviden@ée pricefixing agreement does
not escapg@er setreatment because Apple was aboeks distributor, as opposed to a
competitor of Publisher Defendants. Moreowmgause pricéixing agreements anger se
illegal, Apple’s purported justification for joining the conspiradjrat the agreement was
necesary to bring to the market a new competitas irrelevant. And even if the agreement
were subject to rule of reasanalysis Apple’s justification would carry no weight because its
key condition for entry was that prices be fixed.

STATEMENT OF FACTS

An e-book is a book formadt for displayon a variety of electronidevices, including
dedicated @eaders (such as a Kindle or a Nook), multipurpose tablets (such as an iPad),
smartphones, and personal computers. Until April 2010, e-books were distributed on the same
wholesale basis as had been used to distribute print books for decades. Under the wholesale
model, publishers set a digital list price for abawk and then sold each copy of the e-book to a
retailer for a discount off the list price fggally around 50%). The retailer then took legal title
of the e-book copy and was free independently to set the e-book’s price to the consumer.

Amazonbecamehe first ebook retailer to enjoy a widespread consumer following when
it launched its Kidle ereader device and associateda®k store in November 2007. One of
Amazon’s most successful marketing strategies was to discount the retailf pniest mewly

released and bestselliegbooks to $9.99. Some of those $9.99 e-books were sold below



Amazon’s wholesale cost, especially once publishers began raising thiir Idigprices in late
2008 and early 2009 owever,the $9.99 loss leaders represented a relatively small portion of
Amazon’s e-book sales, and Amazon generally realized positive margins on tieeluHlds e-
book sale$* Until April 2010, Amazon’s $9.99 prices for new releases and bestsellers often
were matched, or at least approached, by Barnes & Noble and -dtbek eetailers?>

l. Publisher Defendants Tried to Raise Retail Prices, but Lacked a Means of
Coordination.

Despite the fact that lower prices led to increased sales of thewolkes, Publisher
Defendants had long been dissatisfied with the prevailing $9.99 price for néseyed and
bestselling ébooks. Publishebefendand feared that $9.99 pricing posed at least three distinct
threats to the viability of their business First, Publisher Defendants feared $9.99 pricing
would lead Amazon to dominatiee sale of @900ks to consumers, allowing Amazon ety
to seeklower wholesale price&® Second, Publishéefendans worried that what they
perceived to be Amazon’s increasing market share would enable Aneazegotiate directly
with authorsand literary agentfor therights to publish their books—cutting them out of the
value chain in @henomenon known as “disintermediatidh. Third, Publisher Defendantvere
concerned that consumers woutimeto expect $9.99 as the market price for all books,
including physicalhardcovergwherePublisher Defenahtsearnedhe majority of their
revenue) makingconsumersess willing to paymorefor those book$®

PublisheiDefendand’ fears played out against a backdrop of a close-knit publishing

4 David Naggar Direct Testimony, 4t 9.

% pX-0180, at BN0001895 (“Can you make money selling books at $9¥&%. Unequivocally. Yes. . our
pricing’s very comparable with theirs.”).

% See, e.gPX-0319, at MCMLNLIT-0007691213; PX0088, at MCMLNLIT-00073®9.
2" See, e.gPX-0505, at DOBS0043165; PX)438, at PEN013191; RB133, at PENLIT-00008100.

8 See, e.9gPX-0129, at PEN013663; RB078, at MAC014608186; PX-0274, at HBGNOUA000049238 (“There
is that wretched $9.99 price point becoming a de fstetodard.”).

7



industry in which competitors frequently communicated about etimely sensitive
information. Through these communications, Publifrefendand learned that they shared not
just an antipathy t89.99 e-book pricing, b#isoa willingness to do something about it. For
example, Publisher Defendants held “CEO dishe private rooms at upscale Manhattan
restaurants in which they discussed the common threat they felt from Amazon arlzlsihess
matters” Publisher Defendantdso frequentlyused telephone and e-mail conversations to
discuss their concerns widach other?

Throughout 2009, Publisher Defendants considered various strategies, in an ingreasing
parallel manner, to pressure Amazon to change its pricing. Simon & Schuster anith HFeng
example, considered setting minimum advertised pri¢i@\P”) policies as a way to raise
e-book prices, and contemplated involving other publishers in their effo@@sher publishers,
such as Hachette, considd implementing forms of resgieice maintenanc& Some Publisher
Defendants also considered forming joint ventures, the ostensible purpose of whioh was
provide an alternative marketing platform to Amazon, but, according to HdshétteNourry,
actually were a collective means to force Amazon to raise prices:

In the USA and the UK, but also inp&n and France to a lesser degree, the “top

publishers” are in discussions to create an alternative platform to Amazen f

books. The goal is less to compete with Amazon as to force it to accept a

price level higher than 9.99. . . . I am in NY this week to promote these ideas
and the movement is positive with [the four other Publisher Defend4nts].

Y See, e.gPX-0219, at HBG00091601 (Arnaud Nourry: “l am told Random House is concerned labéututre

of e-books and the potentially dominant role played by Google and Amazon. Wouldeitserase for the 2 of us to
have meetings / din[n]er with Markus Dohle, Brian Murray, John Sargenwloever, in order to discuss
options?”; David Young: “l am having dinner with that group on January 29 éindige the matter then.”)

N PF, at140-44.

31 pX-0783 at BN00600103; PX)343, at SSO0®b48 (stating that the “only other option” to get Amazon to
change its pricing is establishiMAP, and expressing “hophers would copy us if we move to do this”).

¥ 3ee, e.g.PX-0293, at HBG00266540.
33 pX-0392, at HBGNOUA000016814 (translated fromréhch) (emphasis added).

8



Less than a week after Mr. Nourry ség e-mail, Penguin Group CEO John Makinson
conveyed the same message to his company’s board of directors:

Competiton for the attention of readers will be most intense from digital

companies whose objective may be to disintermediate traditional publishers

altogether. This is not a new threat but we do appear to be on a collision course
with Amazon, and possiblyith Google as well.It will not be possible for any
individual publisher to mount an effective response, because of both the
resources necessary and the risk of retribution, so the industry needs to
develop a common strategy This is the context for the development of the

Project Z initiatives [joint ventures] in London and New Y3tk.

None of these efforts had sufficient backing to get Amazon to raisedéesprin fact, in some
instances, the memncernof possible retaliation by Amazon was enougkdase the Publisher
Defendant(s) to abandon their plans before they were even implemented.

Windowing was another attempt by Publisher Defendants to pool their influence in the
hope of forcing Amazon to raise its $9.99 prices. In late 2009, some Publisher Defendants
“windowed” a small number of e-book titleshkat is, delayed their release until sometime after
the release of each title’s corresponding hardcover ed#mnanad hocbasis, generally
accompanied bgecret disclosures to one anothEBor exarple, Hachette Book Group CEO
David Young e-mailed his corporate superhr, Nourry, to say: “Completely confidentially,
Carolyn [Reidy] has told me that they are delaying the new Stephen Kihghiwifull support,
but will not be announcing this ungfter Labor Day so that she can have an enjoyable vacation!
... I think it would be prudent for you to double delete this from your email files when you

return to your office.®** These efforts intensified iecember 200&hen over a period of less

than two weeks, four Publisher Defendants announcecigmto systematically windowsertain

34 pX-0133, at PENLIT-00008100 (emphasis added).

% pX-0274, at HBGNOUA000049238see alsd®X-0416, at HEDOJ0151338 (email from Arnaud Nourry to
Brian Murray, reacting to HarperCollins decision to wind8wing Rogudoy Sarah Pat: “Well done for the Palin
book and welcome to the Club!”).



forthcoming ebooksin an attempt to force Amazon to change its pricing strategy.

On December 3, 2009, Hachette’s Mr. Nourrgt at breakfast with Amazon executive
David Naggar and told him that Amazon’s $9.99 pricing posed a “big problem” for the industry.
According toMr. Nourry, raising e-book prices by even one or two dollars wiadtye the
problem.” Mr. Naggar, however, did not agréeThe following day, a Friday, Hachette and
Simon & Schuster (along with Penguin) met at Hachette’s offpuaportedly to discuss a joint
venture Hachette informed Amazon later that day that it intended to window several-of its e
booktitles; Simon & Schuster informed Amazohthe samehe following Monday December
7.3 The first public announcement of these publishers’ windowing policies did not come until a
December Vall Street Journahrticle3® HarperCollins followed the next davith its own
windowing announcemefif. And the following week, Macmillan joined the publishérathad
announced windowing policies, despite its CEQO’s belief that windowing was “stoipids own
terms, and useful only as a sht@tm tactical mové® Ultimately, however, those selective
windowing decisions by a subset of the publishers were not sufficient to provoke Amazon to
raise its $9.99 price.

Thus, through 2009, Publisher Defendants learned that in order to accomplish their
shared goal of forcing Amazon to change its pricing strategyntbeged to take dramatic action
and be assured that their fellow publisheoald act with them.As Simon & Schustés Ms.

Reidy wrote to her boss, CBS CEO Leslie Moonves, “[W]e've always known tregsuotler

% pX-0087, at MAC0038800

3" David Naggar Direct Testimony, &t18.

% David Naggar Direct Testimony, &f19, 21 see alsd®X-0437, at HBGNOUA000064463.
%¥PX-0617, at B1.

“0David NaggaDirect Testimony, at { 21

1 PX-0087, at MAC0038800; PR479, at MAC0038907.
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publishers follow us, there’s no chance of success in getting Amazon to changenigs pr
practices.” Ms. Reidy recognized that “without a critical mass behind @wémwon't
‘negotiate,’ so we need to be more confident of how our fellow publishikreact if we make
a move like this. . . . [C]learly we need to ‘gather more troops’ and ammunitioh*first!

Il. Apple Coordinated Publisher Defendants’ Collective Move to the Agency Model and
Higher Consumer Prices.

Apple’s entry into the e-books market provided Publisher Defendants with the
coordinating presence they needed to take the dramatic action necessary toalpllacie
industry e-book prices. On December 15 and 16, 2009, Apple’s Vice President of Internet
Services, Eddy Cue, and others from Apple met in New York City with the CEOslof ea
Publisher Defendant and Random House to discuss Apple’s potential entry bsaknretailer,
to coincide with its muclanticipated, forthcoming tablet devicApple made clear to the CEOs
from the outset that it would be meeting with each of the “Big Six” publistier

Apple entered these meetings assuming that it would purchase e-books underitige exist
wholesale model and resell them, as othkoek retailers did, and as Apple itself did with
music, movies, and television shofifsBut, during those meetings, Apple heard the same

complaints from each publisher: retaibeok prices were too lor. For its part, Apple

42 pX-0344, at SS00028729.

“3 Apple (Eddy Cue) CID Dep., at 12418 (“Q. And were the publishers aware that you were going from one
publisher to the other negotiating the agneats? A. Yes. | certainly let them know that | was in the process of
negotiating.”);see alsd®X-0314,at HGD0OJ0198725 (MrCue “has asked to speak to two CEOs tomor-oyou
and Markus [Dohle]"); PX0073, at MAC0038797 (“Phone just rang. Head deidgunes who reports directly to
Jobs is coming to town next week to see a couple of CEOs. I'm on for Mofiaay...”); PX-0112, at

PENO013176; PX0301, at HETXAG-0547605 (“They met five publishers in NY this week. They're looking to do
direct distribution deals with the top six and maybe source the resgtheodistributor.”); PX0299, at HBG
YOUNGO000103571 (Ms. Reidy requesting Mr. Cue’s contact information fromYBung of Hachette after Simon
& Schuster’s initial meeting with Apple, noting tHate were last and he left here to go to the plane”)

“4 Apple (Eddy Cue) CID Dep., at 44:B3; Eddy Cue Dep., at 3154, 427:710; Keith Moerer Dep., at 174:81.

“5 Apple (Eddy Cue) CID Dep., at 42:343:17. As the meetings progressed, Mr. Cue informegtiblishers what
their competitors had been sayirgee, e.g.PX-0359, at SS00027182 (Elinor Hirschhorn handwritten notes from
meeting with Apple: “other publishers want: $385 range, get by including extra material”).
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desperately wanted to avoid having to compete against Amazon’s $9.99, sfteading,

price*® Therefore, Mr. Cue and his team took the suggestion of Hachette and HarperCollins
during their initial meetings with Apple and began to consider selling e-books umthegeancy

model,” whereby the publishers would set the prices of e-books sold and Apple would take a
commission as the selling agéhtApple presented the agency idea to most of the remaining
publishers in late December 2009, and, in early January 2010, presented it to them all ih a forma
term sheef?

A. Apple Structured the Agency Agreements Knowing That They Would Necessarily
Change the Distribution Model Across the Industry.

In theearly January term sheétsentto the publishers, Apple included the princigiat
“all resellers of new titles need to be in agenmmydel.*® That is, Publisher Defendants were to
take control of and raise retail prices not just on the iBookdtategt all ebook retailers. rl the
substantively identical draft agency agreements that it sent Rigt&x publishersa week later,
on January 11, 2010, Appdeimated this principle witan unusuatetail price MFN. This MFN
was different from the MFN clauses plp employsn its other content businesses, which
require content providers to offer Apple their most attractive wholesatest Theproposed
MFN requiredPublisher Defendants match inApple’s iBookstore loweretail prices of new

release @ooks offered by another retailer for those titlesyen if the other retailer had

6 See, e.g.David Shanks Depat 211:1321 (“Q. And you took that to meathat-- you took that to mean that
Apple didn’t want to enter into the wholesale agreement becauseld hawe to compete on price with Amazon,
right? A. That they-- yes. More or less, yes.”); PX301, 4 HC-TXAG-0547605 (email from Leslie Hulse to
HarperCollins executives, recounting Apple meeting: “Apple teell at a l0s8); PX-0359, at SS00027180
(Elinor Hirschhorn handwritten notes from meeting with Apple: “iveall anything at a loss”).

7 Apple (Eddy Cue) CID Dep., at 44:345:21; Eddy Cue Dep., at 1223, 163:4-7.
“8 See supraotes4—11 and accompanying text.

9 See supraotes10-12 and accompanying text
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remained on the wholesale model and set consumer prices indepentiently

Apple knew that, while Publisher Defendants already desired to wrest pricinglcontr
from their retailers (primarily Amazon), the retail price MFN waosihdirpertheirincentivesto
follow throughon raising prices across all retailétsIf a retailer werallowedto remain on
wholesale terms, and that retailer continued to price new reldaseke at $9.99, the Publisher
Defendant would be forced to lower the iBookstariee to match the $9.99 price, placing two
sources of presse on the publisher. First, because Apple’s commission would be 30 pa&rcent
the matched (lower) pric¢ghe Publisher Defendant’s per-unit revenues net of that commission
would decline. Secondeing forced to set-book prices at $9.99 in the iBookstdo match
anotherretailer’'s price would, as Simon & Schuster CH®. Reidy put it, “undercut[] one of
the reasons for making the deal.” Accordinglls. Reidy concluded that Simon & Schuster
would “need to change our eBook selling terms with our eRettailers before” the iBookstore
became publicly availabl¥.

Apple alsoknew that, in order for its plan to “move the whole market” to be successful, it
needed all Publisher Defendants to accept the MFN. Thus, when HarperCollinsezkpress
hesitance tagree to the MFN, Apple appears to have enlisted another Publisher Defendant to
help close the deal. On January 21 at 3:07 P.M., HarperCollinsBoB®@Murraysent an €
mail toMr. Cue that included two alternative counterproposals, both of which excluded Apple’s

MFN.>® At 3:34 P.M.Mr. Murray andMr. Cue spke on the phone fapproximatelyl 1

0 pX-0248 at APLEBOOKO00012749 (§ 5(b): “If, for any particular New IRase in hardcover format, the then
current Customer Price at any time is or becomes higher than a customerfprax lmf any other reseller (‘Other
Customer Price’), then Publisher shall designate a new, lower Cudtsioeto meet such lower Otheustomer
Price.”); PX0249 at APLEBOOK00012765PX-0285 at APLEBOOK00012781PX-0286, at APLEBOOK
00012813; PX0322 at APLEBOOK00012797.

*1 Apple (Eddy Cue) CID Dep., at 8%¥2; Eddy Cue Dep., at 300:2502:14.
*2pX-0341, at SS00031718eealso David Shanks Dep., at 250:4251:8.
3 PX-310, at HEDOJ0198805.
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minutes® Two minutes after hanging up the phone, at 3:47 AM.Cue called Macmillan
CEOJohn Sargent and the two spoke for three mimitespproximatelytenminutes after

speaking withMr. Cue, at 4:01 P.M., Mr. Sargent called Mr. Murray and the two spoke for eight
minutes>® HarperCollins, of course, ultimately agreed to the MFN and moved all of its other e-
book retailers to agency.

Apple recognized thahe MFNs in the Apple Agency Agreements would commit
Publisher Defendants to moving their other retailers to the agency modekllingaadmission,
Apple executive Pete Alcorn observed how the MFEN “forc[ed] people off the [AJmazon mode
and onto oursand that “any decent MFN forces the modél.Although Apple’s experts now
argue that the MFN could not have servedush a mechanisii,Mr. Jobs (like Publisher
Defendants’ CEOSs) recognized the MFN’s efficacy: “[W]e also asked for a dgearduat if
anybody else is selling the book cheaper than we are, then we can sell thenoaethzice
too. So [Publisher Defendants] went to Amazon and said, ‘You’re going to sign an agency
contract or we're not going to give you the baks Indeed, the fact that Mr. Jobs made this
statement on January,Z8106—the samealay that Macmillan CEO Sargent flew to Seattle to
become the first to givAmazonthat exact ultimatumand three days before he would disclose it

publically’®>—indicates Appl&s foreknowledge that Publisher Defendants would demand agency

> pX-0788.

*d.

*1d.

" PX-0065, at APLEBOOKD0369168
8 pX-0829, at 11 1526.

*9PX-0514, at pp. 504.

89px-0101, at APLEBOOKD3345032.
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terms from Amazon and every other retailer that wanted to sell theikes®*

Moreover, and despite Apple’s protestations to the contrary, the evidence lkstathlat
Apple continued throughotite negotiations to demand explicitly that Publisher Defendants
move Amazon to agency. During the negotiations, when Mr. Cue updated Mr. Jobs on the
higher pricingtiers he proposed offering to Publisher Defendants, Mr. Jobs’s reactiorflwas:
can lve with this, as long as they move Amazon to the agent model too for new releales for t
first year. If they don’t, th not sure we can be competitii."Consistent with that, Mr. Cue
kept Mr. Jobs apprised both when Publisher Defendants indicated thdt they were planning
on moving to agency with Amazdiand when they actually did §b.

In fact, in instances when a Publisher Defendant indicated a reluctance to gndy ag
with Amazon, it appears that Mr. Cue may have forced the isdaemillan CEO John Sargent
told Amazon’s Russell Grandinetti on January 20, 2010 that “he was working on an agency
model but his plan was to offer both an agency and reseller mBd&he next day, MrSargent

abruptly reversed course and told M@randinetti thethe had “realized that the Apple contract

1 pX-0514, at p. 503 (“The day after the iRadnch, Jobs described to me his thinking on books . . . .”). Publisher
Defendants’ executives have recognized, both in contemporaneous dteamein sworn testimony, that their
steadfastness in making the agency demand resulted in large pareingnbdund by the Apple MFN. RB503, at
HC-D0OJ0112604 (recognizing that HarperCollins “would have no flexibility onipgiand would have to exclude
content from anyone who was not on the same agency model for updo @wnazon)”); PX0106, at

HBGO0008B079 (recognizing that the likely implication of the “price matching @airsHachette’s Apple Agency
Agreement was that Hachette would “withhold ebooks from Amazdrotirer retailers unless they play ball with us
on price”); PXx0504, at PENLIT-0003724. (“[Amazon is] indicating we can only switch models at the end of our
current contract term, which is November. Given the clauses aboutnaiching in the Apple contract, this could
mean that we have to suspend or delay certain saleaufkes to Amaon until the contract is renegotiated.”).

52 pX-0055, at APLEBOOKD3345509.

3 pPX-0026, at APLEBOOKD0012481 (noting to Mr. Jobs that Hachette and Penguin had indicated yhabthie
go to agency “with everyone else”).

%4 SeePX-0058, at APLEBOOKD0002151(“We have reviewed all the books on Amazon and they have switched to
agency with the publishers.”).

85 px-0482, at AMZNMDL -0161086.
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required him to only offer the agency mod®&."In between, Mr. Sargent had dinner with

Mr. Cue, and when MSargent explained that “[tlhe stumbling block is the single large issue
that we clearly had a misundinsding about,” Mr. Cue gave no ground in his response: ‘I
understand. | don't believe we are asking you to do anything, you haven't told us ymingre
We are just trying to get a commitmefit.”

B. During Negotiations, Apple Assured Publisher Defendants of their Common
Commitment to Raising Retaitliook Prices via the Agency Model.

Each Publisher Defendant realized that attempting to move alone to agdriugtzer
retail ebook prices would be agairist economic selinterest®® If a singlePublisher Defendant
did so, most of its competitors’ newly released and bestselling e-books woultbeaiatibe sold
at $9.99 under the wholesale model, and so would be expected to take market share from the
lone agency publishéf. Worse, the publisher woutshrnless revenue (net ébmmission) on
many such e-book®. And if a Publisher Defendant tried on its own to force Amazon to accept
the agency model, it knew Amazon couddialiate in ways that were damaginghat Publisher
Defendant'sbusiness? HarperCollins CEO Brian Murray stated the problem succinctly:
In summary, the ecdojm(i] cs for publisher and author are terrible compared to
hardcover economic or current kindle economics. All value accrues to apple and

the consumer. But the strategic value of an Apple bookstore is very high. The
risk of doing this deal is Amaz@hs reactiom. Since we are the fifth publisheif]

1.

7 PX-0037, at APLEBOOKD1274492.

% Richard Gilbert Direct Testimonyt 60
% Richard Gilbert Direct Testimony, §t62.

®Richard Gilbert Direct Testimont §77; PX-0506, at HETXAG-0541238 (HarperCollins would suffer a “profit
hit for switching to the agency model” of “about $3.5M in revenues on $20M or 1P%)719, at PEN015492
(analysis showing switch to aggnwould result in a negative “$415net profit impact” on Penguin’s 2010 budget).

" Apple (Eddy Cue) CID Dep., at 52:383:16 (testifying that Apple was aware that publishers were concerned
about signing on to the agency model alone because it wouldtggrarup to “significant repercussions” from
Amazon); Eddy Cue Dep., at 33681 (testifying that Mr. Cue “want[ed] to get them over” the “fear of being
singled out by Amazon in particular"fee alsddonathan Baker Direct Testimony, at § 75.
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should be muted but we won't know for a few weéks.
Publisher Defendants, therefore, before they were willing to sign the Appteydgreements,
needed assurances that they were not acting alone and would be joined by otHesrpublis
transitioning to the agency modél.

Apple provided the necessary assurances—both that Publisher Defendants would move
as a group and that Apple would support their collective goal of raising consunoek erices
(in exchangdor Apple’s guaranteed margin and protection from price competition). Apple
initially assuredPublisher Defendants that it would launch the iBookstore only if it signed each
of the Big Six publisher&® After Apple later backed off of thaledge, it assed eactPublisher
Defendanthat it would not proceed without “critical mass.”And when Penguin CE®Ir.
Shanks specifically demanded that Apple confirm Penguin would be “1 of 4 before signing,”
Mr. Cue called Mr. Shanks several times to provide that assufamde.Jobsexplained to
James Murdocbf HarperCollins parent News Canation, while trying to persuade him to
direct HarperCollins to sign the Apple Agency Agreement, that “[a]ll the majaighers tell us

that Amazon’s $9.98rice for new relases is eroding the value perception of their products in

2 pX-0526, atHC-TXAG-0008901.

3 Eddy Cue Dep., at 333:2834:9 (“A. In other words, they were fearful of being the only one. v@mt them to
move. So | want them to feel like they're not first. Q. And you doltly telling them we’ve completed our first
deal? A. That'’s right.”).

" Apple (Eddy Cue) CID Dep., at 52:98.

> Penguin (David Shanks) CID Dep., at 84:88:9; PX0018, at PEN013117 (Eddy Cue to David Shanks: “We
completed our first deal and are very close with two other publisheraikSheply:“Do you have any more of the
big six confirmed yet? | have a call today and tomorrow with Londontendare ver anxious about this.”); PX
0784 at APLEBOOK00012513 (Eddy Cue to Steve Jobs, requesting that Mr. Jobs call James Muditieh an
him we rave 3 signed so there is no leap of faith here”y;0BR7, at APLEBOOKD0011122 (Eddy Cue to Brian
Murray: “know that [Apple has] 4 publishers completed”);-6084, at MAC0043583; PR089, at MAC0043602

5 PX-0788 PX-0028, at APLEBOOK0043421®X-0018,at PEN013117; Eddy Cue Dep., at 3584 Indeed,
Apple sequenced its actual signing of the agreements with other Publefleedants on January 25, 2010 so that it
had three agreements already signed when it went to get Penguiatsisign
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customer’s minds, and they do not want this practice to continue for new rel€aggmplealso
consistently assured PublisheefBndants that the deals eawobuld sign with Apple would be
materially the same, including the same agency structure, price tiers, aihprieg MFN.®

Apple knew exactly what it was doindpple assure®ublisher Defendantbat it
understood and would support their goal of raising retail e-book pricestad pafendants’
grand agreement. Eddy Cue communicated to Publisher Defendants from thehatiseple
recognized theicollectivedispleasure with Amazon’s $9.99 pricing and would not seek to
emulate it’”> When Mr. Cue updatedr. Jobs on his initial meetings with the publishers, he
confirmed that for the publishers, “the biggest issue is new release pfitirg part of his
negotiations with Publisher Defendants, Mr. Cuerefore agreed to price tidrgherthan he
had initially proposed and even touted his plas “the best chance for publishers to challenge
the 9.99 price point®?

Mr. Jobs recognized as well as Nhue that the price tiers to which Apple was
committing would serve ade factoretail prices, not only in the iBookstotayt at all other retail
sites as well (because otherwise the retail price MFN would push the Applehaatet®

$9.99)% When Mr. Jobs wrote to James Murdoch, he explained that HarperCollins could either

“[t]hrow in with Apple and see if we caall make a go of this to create a real mainstream ebooks

"PX-0032, 4 APLEBOOK-03345080

8 Eddy Cue Dep., at 300:33 (admitting that Mr. Cue told Mr. Murray “that we were going to tteam, you
know, in a very similar thing- very similar position around all the key points”); %809, at HBG00078033
(“Apple have stad that none of our competitors joining after us will gain an advantagesathe first movers.”).

9 PX-0510, at SS00028954 (“They [Apple] are not interested in a low price point fai digoks . . . . They also
cannot tolerate a market where the prcids sold significantly more cheaply elsewhere . . . i.e., they damit
Amazon’s $9.95 to continue.”); RB336, at RHUSDOJ00032366.

80 px-0050, at APLEBOOK00434143.

8 PX-0059, at APLEBOOKD0012487; PX0120, at APLEBOOKD0012492; PX0511, at APLEBOOKD0003704;
PX-0512, at APLEBOOKD0003706; PX0513, at APLEBOOKD0O003710.

82px-0521, at HBG00013352.
8 Richard Gilbert Direct Testimonyt 1142& tbl.4.
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market at $12.99 and $14.99" or “[k]eep going with Amazon at $9°69.”

Publisher Defendantgecognized and appreciatdtht they were collectively adopting
Apple’s agency model ardk factoretail ebookprices and that Apple was orchestrating and
facilitating their efforts. Macmillan CE®Ir. Sargent understood that Wwasjust “one voice
among manyturing the negotiation¥,and Simon & Schuster CERs. Reidy told Mr. Cue,
four days before Simon & Schuster signed the Apple Agency Agreement, that shedlook]|
forward to an update on [his] progress in herding us &at&nd, of course, Penguin CE®r.
Shanks bluntly described Apple’s role éise‘ facilitator and go betweefi””

C. The Apple Agency Agreements Succeeded in R&lsitagl Prices of Ebooks.

Publisher Defendants signed their Apple Agency Agreements within a three-aaly per
from January 24 to 26, 2010. The following day, at a launch event in San Francisco, Apple
publicly unveiled the iPad, which, among its functions, featured an iBookstore displaying
content from all five Publisher Defendants. At that event, Mr. Jobs stood on stage aad ushe
a new era of higherleook prices by purchasing for $14.99 Senator Edward Kennedy's
autobiographyTrue Compasswvhichwas sellingat the timefor $9.99 on Amazofi® When
asked later by reporter Walter Mossbéyg camerajvhy a consumer would purchase an e-book
at $14.99 from Apple when other retailers charged $9.99, Mr. Jobs replied that “that wbe’t be t

case.” When asked whether that meant, “You won't be $14.99 or they won’t be $9.99?,” Mr.

8 pX-0032, at APLEBOOKD3345078 (emphasis added).
8 pX-0076, at MAC0038862.

8 pXx-0782, aAPLEBOOK00414549.Mr. Cue appears to have accommodated Ms. Reidy’s request for
information. Two days later, Ms. Reidyneailed her boss to sali]t appears they have reached agreement with
four of the five major publishers in time for the announcement next Wealpesbm what | can gather, Random
House and HarperCollins will not be part of the announcement . . .-03BX, at SS00028952.

87 pX-0542, at PENLIT-00199145.
8 px-0365, at 53:56.
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Jobs smiled and responded, “the prices will be the sitme.”

The Apple Agency Agreements (and, with few exceptions, the agency agreements
Publisher Defendants subsequently signed with other e-book retailers) taxiknvigm the
iBookstore became publicly accessible on April 3, 20ADnost overnight, the prices of the vast
majority of newly released and bestsellingaoks jumped from $9.99 to $12.99 or $14.99,
depending on their respective price tigts.

D. With Apple’s Supporfublisher Defendants Moved Together to Export the
Agency Model to All Other E-book Retailers.

Publisher Defendants moved swiftly after the January 27 iPad announcement to expor
the agency model to their othebeek retailers so thalhere would bdigher retail prices
industry-wide as soon as the iPad shipped. Some retailers, such as Barnes, &ebditye
acceptedagency terms, as the new model meant they would no longer have to face aggressive
price competition from Amazott.

Amazon, however, desired to remain on the traditional wholesale model, until Publisher
Defendants’ common, simultaneous demands forced it to ateepgency modelPublisher
Defendants reinforced their demands that Amazon chiantipe agency model withe threat
Apple suggested t@{ least Random House: to withhold their newly released e-books if
Amazon did not comply? The day after the iPad’s public unveiling, Macmil@BEO Mr.

Sargent flew to Seattle to meet with Amazon executives and offerttieeamoiceof adopting

89pX-0615, at 1:57. In a later interview with Mr. Mossbergliine 2010, Mr. Jobs responded to Mr. Mossberg'’s
observation that-book prices had risen from $9.99 to $14.99 by stating that “it's complicated,acknowledging
that “the structure of how the publishers are approaching this has clarageatically.”"SeePX-0348, at 42:08.

% As Professor Gilbert explains, Publisher Defendants’ use of agencyregrseat all their®ook retailers also
resulted in the increased average price of older, or “backlibigbks. Richard Gilbert Direct Testimony, at | 145.
See alsdonathan Baker Direct Testimony, at { 115; Orley Ashenfelter Diretitbesy/, at § 4{price increases
across entire catalogue).

91 px-0515, at BNO0062768.
92px-0336, at RHUSDOJ00032366.
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the agency model or losirige ability to sellnye-book that could trigger Apple’s MFN with
Macmillan—new hardcover titles for the first seven months of their release (while Agdlells
Macmillan ebook9.®® Mr. Sargent has conceded that, because he knew the four other Publisher
Defendants had signed functionally identical Apple Agency Agreements tmiN&acs, “[t]he
optics make it look like | stood alone, but in the end | had no doubt that the others would
eventually follow.®* Indeed, on January 3#iachette’sMr. Nourry promisedVir. Sargent as
much: “l can ensure you that you are not going to find your company alonebiattiee®>

Mr. Sargentnitially kept Mr. Cue apprised of hdealingswith Amazonto “make sure
[he was] in the loop?® and latersought Mr. Cue’s help in hammering out Macmillan’s e-book
terms with Anazon. On January 31, Mraent senMr. Cue an anail (subject line:
“URGENT!") seeking Mr. Cue’s counsel'Hi Eddy. | am gonna need to figure out our
final agency terms of sale tonight. Can you call me please®ir. Cue replied, I'just tried.
Call me on my cell. . . .’

Amazon initially resisted Macmillan’s ultimatum and even fought back by temporaril
ceasing to sell Macmillan’s print books and e-books. But Amazon capitulated once stooder

that all five Publisher Defendants had committed themselves to the agency onosgeladl their

retailers’® As former Amazon executive Laura Porco explaiapresentatives from Hachette,

% RussellGrandinetti Direct Testimonyat{ 45.
% PX-0094, at MAC0039617.

% PX-0091, at MAC0039105. Two days later, Penguin Group CEO John Makinsailezl Mr.Sargent to say
that he was “full of admiration for [Sargent’s] articulation of Macmiligposition on this.” PX0075, at MAC
044175.

% px-0101, atAPLEBOOK-03345032.
9 PX-0053, at APLEBOOKD0012609emphasis added)

% RussellGrandinetti Direct Testimonyat 1 4547 (by January 28, 2010, “it had been made clear to us by Simon,
HarperCollins, Macmillan, Hachette and Penguin that they were aly ¢goirequire us to move to agency . . . .
[m]Juch as we disagreed with the publishers’ decision . . . we coultbretnew titles from five of our biggest
publishers unavailable to our customers, so we really had no choicenagjdiiate” agency terms).
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HarperCollins, Simon & Schuster and Penguin “all made it clear to us thatrésets in any form
were nornegotiable because agencgnie were the only way Ap@wanted to do business®”

After Amazon gave imand reached agency agreements with Publisher Defendants,
Random House was the last remaining Big Six publisher that continued to distriimdkseon
wholesale terms. ApplaeressuredRandom House to switch to ageryy inter alia, threatening
to block Random House e-books that were sold as standalone apps from appearing in its App
Store'®and Penguin tried to enlist non-defendant Barnes & Noble to punish Random House for
not joining Defendants’ conspiracy: Random House eventually gave in, switching exclusively
to agency distribution of e-books as of March 1, 28f1Thus, through concerted action, Apple
and Publisher Defendants succeeded in achieving their common goals.

ARGUMENT

Agreements by which competitors coordinate prices are illegal “contract[s],
combination[s] . . . or conspirac[ies], in restraint of trade,” in violation of SectionHeof t
Sherman Actl5 U.S.C. 8 1. To prove Defendants violated Sectidtaintiffs must show a
combination or some form of concerted action between at least taltyldgstinct economic
entities thatonstituted an unreasonable restraint of trade either per se or under the rule of
reason. Primetime 24 Joint Venture v. Nat’l Broad. C»19 F.3d 92, 103 (2d Cir. 2000)

(quotations omitted). Plaintgfmustshow by a pgponderance of the evidentsited States v.

% LauraPorco Direct Testimonyat 16.

10px-0518, at RHUSDOJ00018790seealso PX-0516, at RHUSDOJ00011099 (“They are emphatic aboat
varying their deal . . . . No interest whatsoever in wholesale terms, emangfices were lower.”). Additially,
Mr. Jobs threatened that Random House might not receive full sdppuarApple personnel if it eventually put its
e-books into the iBookstore at a later daBeePX-0517, at RHUSDOJ00016510; PX0518, at RHUSDOJ
00018790; PX0519, at APLEBOOKD3345736.

191 penguin’s David Shanksraailed Barnes & Noble’s Steve Riggio to express his “hope that B&Ndnmail
equally brutal to Publishers who have thrown in with your competitiimabvious disdain for your welfare. . . . |
hope you make Random Haubkurt like Amazon is doing to people who are looking out for the ovee#thng of
the publishing industry.” PX116, at PEN012999; RB520, at RHUSD0J00018644.

102 px-0006, RHUSDOJ00025408.
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Visa U.S.A., In¢.163 F. Supp. 2d 322, 331 (S.D.N.Y. 2001), that Defendants “had a conscious
commitment to a common scheme desigmeachieve an unlawful objectiveylonsanto Co. v.
Spray-Rite Serv. Corp465 U.S. 752, 764 (1984) (quotation omitted).

Apple’s legal defenses have shifted over time. Apple initially claimed that itsietdr
the ebooks market was procompetitive because it led to innovations such as color e-books and
“enhanced @o00ks” that contain pictures, sound and video. But Apple essentially dropped those
claims once depositions established that most of ttlageed‘innovations” predated Apple’s
entry. Apple then gued that its entry wggocompetitive because diminishedAmazon’s
purpoted monopoly retail position. Apple pivoted fraitmatargument after the Court ruled that
even if Amazon’s actions had been anticompetitive, the “familiar mantradregatwo wrongs’
would seem to offer guidancé® Applenextmoved on to sugge#iat its entry caused a
decline in the average price ofeading devices and an increase in device innovatfoithis
defense lacked factuat legal® foundation when it was first made, and the argument has not
improvedover time Indeed, inits expert reports, Apple has all but abandahesiargument tao
Most recently, Apple has engaged in arithmetic gymnaistiaa effortto show that average
price of all ebooks is lower today than it was prior to Apple’s etfty-even though both fact

and theory show that relevant prices are higher than they would have been but for the

193 Order Granting United States’ Mot. fBntry of Proposed Final J., at 40, Sept. 5, 2012 (Docket No. 113). It is
hornbook law that competitors do not have a legaitsa|i right to collude See, e.gFTC v. Indiana Fed’n of
Dentists 476 U.S. 447, 465 (1986)That a particular practice may be unlawful is not, in itself, a sufficient
justification for collusion among competitors to prevent itlefer-Stewart Co. v. Joseph E. Seagram & SGd9
U.S. 211, 214 (1951).

1947y, of Telephone Conference 17:2%, Oct. 26, 2012argument of Apple’s counse)Our position is that the
increaseccompetition in the market from Apple, both on the device side and orttbekeside, that the-eook

prices as well as the device prices resulted in increased competition, lavest fmiver overall prices to consumers
because you need a device to résdebook.”).

195 Claimed benefits outside the relevant product market are not cognifssee.gUnited States v. Phila. Nat'l
Bank 374 U.S. 321, 370 (1968kjecting argument that “anticompetitive effects in one market dmujdstified by
procompetitive consequences in another”).

196 px-0831, at 1 226 & graphs 1, 2.
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conspiracy®’ Apple’s only consistent position has been that Publisher Defendants never agreed
among themselves taise prices or suppress competition, and that Apglerconspired with
Publisher Defendants axhieve any of those goaléll of Apple’s defenses fail.

l. Apple Conspiredwith Publisher Defendants to Raise Retail Ebook Pricesand
Restrain Retail Price Competition

For Apple to be found liablper seunder Section 1 of the Sherman Act, this Court must
find that “there was a horizontal agreement among the” publishers that has‘iAgb&ecenter
as the ringmaster” to fix thetail prices of ébooks. Toys “R” Usv. FTC 221 F.3d 928, 934
(7th Cir. 2000).

A. Both Direct and Circumstantial Evidence Prove a Horizontal Price-Fixing
Agreement Among the Publishers.

The United States can prove a horizontatesfixing agreement among the publishers
through either “direct or circumstantial evidence that reasonably tends to proveonsceus
commitment to a common scheme designed to achieve an unlawful objeéthaetson News,
L.L.C. v. Am. Media, Inc680 F.3d 162, 184 (2d Cir. 2012) (quotation omitted). Publisher
Defendants’ agreement in this case is amply supported by both typesesfeevid

Here, there is persuasive direct evidence of a horizontal agreement ampublisieers
to raise ebook prices and blunt retail competition. For example,gashToys “R” Us, there
are statements from the publishers that each publisher agreed to Apple’s ageaneats on
the explicit condition that other publishers agree to do the $%h®&eeln re Ins. Brokerage
Antitrust Litig, 618 F.3d 300, 332 (3d Cir. 201(@escribing this type of evidence as direct

evidence of agreemengee also PepsiCo, Inc. v. Coca-Cola,G315 F.3d 101, 110 (2d Cir.

197 Richard Gilbert Direct Testimony, §f 169-80. See alsdonathan Baker Direct $8mony, at § 115; Orley
Ashenfelter Direct Testimony, at { 47.

18 gee, e.gsupranotes74-76 and accompanying text.
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2002) (describing this type of evidence as “strong evideheaehorizontal agreement”). There is
also significant direct evidence thhe publishers believedmazon’s pricing to be “wretched”
and a “big problem for the indtry.”*°® Further, here is significant direct evidence that the
publishers believed that the only way to address the industry’'s Amazon problem desdiof

a commorstrategy” among the largest publish&f$ And, of course, Penguin’s CEO has
admitted thaPublisher Defendantssed Apple as a “facilitator” and as a “go between” in an
attempt tacoordinate whilevoidingantitrust liability***

There also is substantial circumstantial evidence to support a horizontal egreem
among the publishers. To infer a horizontal agreement when faced with evidencdl@f para
conduct, a court may draw inferences from “plus factors” to rule out purely ipgsrdent
decision making by rivalsTodd v. Exxon Corp275 F.3d 191, 198 (2d Cir. 20015lus factors
commonly considered by courts include customary indications of a traditional emyspir
(meetings, phone calls, and the like), a common motive to conspire, acts contrary toi@conom
selfinterest, and the use of facilitating practices such as information shafiriRhillip E.

Areeda & Herbert HovenkamBNTITRUSTLAW 1434 (3d ed. 2010). An abrupt shift from
defendants’ past behavior and neaenimity of action by several defendaalso strengthen the
inference. See Interstate Circyitnc. v. United State806 U.S. 208, 222 (1939)n this case,
there is overwhelming edence of each plus factor supporting an agreement among Publisher

Defendants to raiselmok prices:*?

19 gee, e.gsupranotes28, 37 and accompanying text.
10gee, e.gsupranotes31-42 and accompanying text.
1 See supraote2 and accompanying text

1270 |ist just a few such pieces of evidendéhere wereapproximately 100 calls between Publisher Defendant
CEOs during the time the Apple Agency Agreements were being negotiatedustered around dates when Apple
was meeting with Publisher Defendants, presenting them witht@bteontract terms, and obtaiwgjrfinal

signatures from themSeePX-0788. Publisher Defendants each recognized that signing the Apple Agency
Agreements alone would have run counter to theiristdfest. See, e.g.Penguin (David Shanks) CID Dep., at
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B. Both Direct and Circumstantial Evidence Prove that Apple Knowingly
Participated in and Facilitated Publisher Defendants’ Horizontal Agreement

The direct evidence of Apple’s participation the publishers’ agreement includes, but is
not limited to, Penguin CEO Mr. Shanks’s admission of Apple’s facilitabtegas the “go
between” forPublisher Defendants to ensure that they would move togetres¢oretail doook
prices™*® It also includes Mr. Saul's meeting notes that HarperCollins proposed agehipyle

“to fix Amazon pricing,***

and Mr. Cue’s summary of his calls relaying that proposal to the
CEOs of Macmillan, Simon & Schuster, and rdefendant Random House, in which he
explained that the publishers “saw . . . the plus” of the Apple proposal to be that it “solves
Amazon issue*® Additionally, when Mr. Jobs e-mailed James Murdoch, he took pains to
suggest that HarperCollins “[tlhrow in witkpple and see if we caall make a go of this to
create a real mainstreanbeoks market at $12.99 and $14.9¥”And, as Mr. Jobs reported to
his biographer, Apple realized that, as a result of Publisher Defendantsiveljeemntering the
Apple AgencyAgreements, the “customer paybtte more, but that’'s what [Publisher
Defendantsivant anyway *’

Substantial circumstantial evidence further proves Apple’s participdirongh

“inferences that may fairly be drawn from the behavior of the allegegicatts's.” Anderson

News, L.L.C. v. Am. Media, In€&80 F.3d 162, 183 (2d Cir. 2012) (quotation omittd8gcause

85:10-86:6 (“[W]e were very afrig of punitive action being taken by Amazon and at this point we felt thed th
had to be enough of Amazon’s publisher customers going that way or Amamtthmake a serious example of
anyone who strayed away from the way they wanted to do busine&ad).of course, in the space of three days,
Publisher Defendants abandoned the business model that had stood inigiénguibdustry for decades to adopt
an entirely new business model at the behest of a retsdidrad not yet entered the market.

13 pX0542, at PENLIT-00199145.

114px.0036, at APLEBOOKD1601745.

115px-0043, at APLEBOOKD0013734.

116 px-0032, at APLEBOOKD3345078 (emphasis added).
17px-0514, at p. 503
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Apple is in a vertical relationship with the publishers, there is no nestatgzeparallel conduct
or plus factors to infer agreement. Instead, the Courtsngyly examine the circumstantial
evidence to determine whether Apple shared a “commitment to a common schemeé with th
publishers.Fineman v. Armstrong World Indus., In880 F.2d 171, 212-15 (3d Cir. 1992

As a verticallyrelated firm that signed equivalent contracts with each Publisher
Defendant, Apple’s patrticipation in Defendants’ unlawful agreement ismesedethrough the
actions it took to ensure Publisher Defendants they wouldenating alone and would not be
materially disadvantaged vasvis their competitors’ contractual terms. Theilitating actsof
the verticallyrelated conspirator imterstate Circuifin which the Supreme Court upheld the
finding of an agreemeivased on inferences, 306 U.S. at 282jnstructivehere An exhibitor
of first-run films, Interstate Circuit, sent identical letters to eight film distributors, listind all o
their addresses on the letters, proposing they agree to terms that would lirbilithefa
Interstate Circuit'sow-price competitas to compete in exchange for the distributors’ continued
rights to show their films in its cinema3he eight distributors agreed to the proposal in
ostensibly bilateral communications. The trial court inferred an agreemengahe
distributors to act on Interstate Circuit’s demands, concluding that the natheeexthibitor’s
proposals and the manner in which they were made, together with the near-unanimionof act
by the distributors, supported a conclusion of conspirétyat 221. The Supreme Court
affirmed, reasoning that each distributor knew from the letter that its competrce likely to
accede to Interstate Circuit's demantts. at 222. The Court held that no direct evice of
agreement was necessary to its findifigwas enough that, knowing that concerted action was
contemplated and invited, the distributors gave their adherence to the scheme eipatealrin

it.” Id. at 226.
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Likewise, inToys “R” Usv. FTC 221 F.3d 928 (7th Cir. 200Qpy retailer Toys “R” Us
induced several toy manufacturers to agree not to sell toys to discountingxstpres. Toys
“R” Us orchestrated the manufacturers’ horizontaldmtlyby, among other actionglayingthe
message “I'll stop if they stop” from manufacturer to manufacturer, therebgamerg the
manufacturers’ fears that their boycott would forgo a astving, profitable distribution
channel.ld. at 932. Because “the only condition on which” each manufacturer would agree to
Toys “R” Us’s demands was “if it could be sure its competitors were doingrietbang,”
Toys “R” Us provided those assurances of common action, even though gaiast she
manufacturers’ unilateral interests to boycott potential sources of inci@meales. “That is a
horizontal agreement.td. at 936.

Apple provided Publisher Defendants with similar assurances, in a similar m@anner
those that helped prove agreementsiarstate CircuitandToys “R” Us. At its December 15
16 meetings with the Big Six publishers, Apple told the publishers it was halidiigr
meetings with their direct competitor$. A few days later, feer Apple communicated &
agency proposal to Random House, Simon & Schuster, and Macmillan, Eddy Cubiwrote
Jobs that the three publishers “saw both the plus (solves Amazon issue) and negatiesglit
than they would [[iJke)” of the proposat?

Then, onJanuary 46, 2010 Mr. Cue emailed each of the Big Six publishers’ CEOs
substantively identical term sheets that provided the initial outline of Applerscggroposal.
Theonly variationin the term sheets was Mr. Cu@slusion of the message thpple’s
proposalwas arrived at[a]fter talking to all the other publishers and seeing the overall book

environmernt for those three Publishers to whom he had not previoaklyed that fact.

18 See suprmote43.
19px-0043, at APLEBOOKD0013734.
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Less than a week later, on JanuaryAdple executivekeith Moerer sent-enails toeach
of the CEOof the Big Six publishers, enclosing a pricing analysis conducted by Afpldhe
analysisset forth, for each of the Big Six publishetiles that were listed on thidew York
Timeshardcover fiction or nonfictiondstseller list as of January 1, the hardcover list price,
Amazon'’s hardcover retail price, and e-book retail prices at both Amazon and Badviobte.
Additionally, eachanalysiscontained a column showing how the recipient publishmr&selling
e-books would be priced when sold through the iBookstédfkile the emails showed the
iBookstore price only for the recipient publisher’s books and not for the others, the fact that
Apple otherwise sent the full grid, conweg all the other information relating to all the
publishers’ books on the bestseller list, suggestezhch recipientot only that the other
publishers would be signing with Apple, but that thetail prices would be the same.

As Apple negotiated the Agency Agreementseftieatedly assurdublisher Defendants
thatthey would be joined by, and receive materially the same deatheir competitorsFor
exampleas Mr. Cue conveyed to Mr. Jobs three days before Pesiguadits Apple Agency
AgreementMr. Shanks'wantsan assurarecthat he is 1 of 4 before signing (not in the
contract)’*** Mr. Shanks testified thafir. Cue assured him that three other publishers were
going to participate in the iBookstore lauriéhand indeed, telephone records show biefibre
Penguin signedVir. Cue made four calls tblr. Shanks’s cell phone over January 22, 24, and

25123 Similarly, in response to Simon & Schuster CE&rolynReidy’s contemporaneous

10 g5eee.g, PX-0522, at APLEBOOKD0012826; PX0523, at APLEBOOKD0000362; PX0524, at APLEBOOK
00000366; Keith Moerer Dep., at 122:223:4.

121 px-0028, atAPLEBOOK00434218.
122penguin (David Shanks) CID Dep., at 887, 88:1822.
12px-0788

29



request for “an update on your progress in herding us ttslt. Cue appears to have provided
her with the number and names of publishers with whom Apple had agreed in prifitiMe.
Cue admitted he told the publishers “from very early on” that they would be recdieirfexact
same dedlas their competitors® and that, “in order to cut some of the deals,” he told the
publishers “that they weren’t going to be the only orfé5.”

Just asn InterstateCircuit, Apple knew throughout the negotiatidhat it wasbringing
about a radical shift in the industriylr. Cue updatedr. Jobs hatPublisher Defendants “want
us and see the opportunity we give them but they’re scared to commit” becaustldriredic
business change” the agency model represéftedpple provided Publisher Defendants the
requested assurances ttiety would not facéhe consgquences of signing an Apple Agency
Agreement, includindmazon’s reactioralone?°

Apple does not dispute the many ways in which it operated as an information conduit, nor
that it—and not Publisher Defendants—insisted on inclutivegMFN and price tierthat made

130

the success of Defendants’ agreemmate likely =" Apple admits thatin its negotiations with

Publisher Defendants, it knew that each wanted Amazon to charge e-book prices higher tha

124px-0782 at APLEBOOK00414549.

15px-0351, at SS00028952 (“It appears they have reached agreement with fouiivef thejor publishers in time
for the announcementrt Wednesday-from what | can gather, Random House and HarperCollins will npakte
of the announcement, but Penguin, Hachette, and Macmillan wdldeg with us.”) At 3:01 P.Mhat afternoon,
Reidy and Cue held a four minute conversation on their cell ph@eeR2X-0788.

126 Apple (Eddy Cue) CID Dep., at 94:196:3.
127Eddy Cue Dep., at 129:24.
128pXx-0042, at APLEBOOKD0016369.

129 5ee, e.9.PX-0526, at HETXAG-0008901; Apple (Eddy Cue) CID Dep., 52:53:22 (Apple assured Publisher
Defendants it “would only [launch the iBookstore] if we got them all”).

130 Apple (Eddy Cue) CID Dep., at 78:489:4 (Apple included MFN because it “wanted to make sure that [the
publishers] were setting a price that was competitive in the marketpla8e3}88:3 (describig Apple’s concern
“that, given complete free will of pricing books at whatever, that toelld take certain books or all books and price
them at equal to or higher than a physical book”).
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$9.99, but were afraid to act alone in trying to change the statu$'glroresponse, Apple
specifically assure®ublisher Defendants that they would move as a group.

As a result of Apple’s organizatiom, the space of three daydublisher Defendants
abandoned the business model that had poagailed in te industry and signetthe Apple
Agency Agreementthat all Defendants knew would raise consumer prices muasiklet

C. Apple is Not Immune from Antitrust Liability Because it May Have Been Agting i
its Own Interest

In the fa@ of the overwhelming evidence proviitg participation in the conspiracy,
Apple has sought refuge in asserting Plaintiffs must show there is noilityssicted in its
independent business intereSts Where a plaintiff assertbata horizontabctor is liablebased
primarily on parallel conduct, the fact that the horizontal competitors werg att@nmaner
that would be against their economic seterest (if undertaken unilaterally) may indicate that
the conduct was the result of conspiratorial, as opposed to independent, cQedya.g Apex
Oil Co. v. Dimaurg822 F.2d 246, 254 (2d Cir. 198 re Currency Conversion Fee Antitrust
Litig., 265 F. Supp. 2d 385, 419 (S.D.N.Y. 2003). And that is, in fact, one of the bases to infer a
horizontal agreement among the publishers here.

However, when an accused conspirator is in a vertical relationship to its co-atorspir
a query into the vertical conspirator's economic seHrest carries no weighdsthe allegation
of agreement is necessarily not based on parallel condbeteis no allegation here that Apple,
the sole distributor in the conspiracy, did or could engage in parallel conduct withigsgoef

conspirators, Publisher Defendants. Thus, there is no inference from parallel comdakétor

131 Eddy Cue Dep., at 129:2530:11 (“l just wanted to assure [thebfishers] that they weren't going to be alone,
so that | would take the fear away of the Amazon retribution that theyalleafraid of.”). Indeed, MICue

testified that he knew Publisher Defendants were “te[lirign] that 9.99 is a problem,” but sdi]hat’s not my
concern. | don’t care.” Eddy Cue Dep., at 151

1327, of Telephone Conference, Mar. 13, 2013, at Ht5X argument of Apple’s counsel)

31



to undermine.SeeFineman v. Armstrong World Indus980 F.2d 171, 214 n.32 (3d Cir. 1992)
(distinguishing horizontal case where finding of action contrary to seliestteelps rule out
parallel behavior with case where one firm is in vertical relationship wittonepirators).

Indeed, one is hard-pressed to imagine when a vertical conspirator would join aamynspi
where it wasiotin its economic selinterest to do so. Accordingly, the Supreme Court has held
that it “is of no consequence, for purposes of determiningther there has been@mbination

or conspiracy under & of the Sherman Act” whether a vertical conspiratmtéd in its own

lawful interest. Nor is it of consegnce for this purpose whethbe[challenged conduct was]
economically desirable.United States v. GeiMotors Corp, 384 U.S. 127, 142 (1966).

Yet even if the legal standard Apple has articulated made sense in the context of
analyzing its lialdity here, Apple’s argument thétarticulated to the Courtthat Plaintiffs must
prove “there ish0 possibilitythat Apple acted in further[ance] of its own independent, rational
andlegitimate business interestshas been explicitly rejected by this Qiiic InInre
Publication Paper Antitrust Litigatigrthe court noted that “[rlequiring a plaintiff to ‘exclude’ or
‘dispel’ the possibility of independent action places too heavy a burden on the plaiG®i.”
F.3d at 63. In support of its statement, the Court referenced the articulation sgéofe
Areeda and Hovenkamp that

[[]t is important not to be misled/MMatsushités statement ... that the plainti§’

evidence, if it is to prevail, must “tend ... to exclude the possibility that thesdlleg

conspirators acted independently.The Court surely did not mean that the
plaintiff must disprove all nonconspiratorial explanations for the deferidants
conduct. Not only did the court use the word “tend,” but the context made clear
that the Court was simply requiring sufficient evidence to allow a reasoiaable

finder to infer that the conspiratorial explanation is more likely than not.

See id(citing Phillip E. Areeda &Herbert Hovenkamg;undamentals of Aitrust Law§

14.03(b), at 14-25 (4th ed. 20L1And, in any event, “the standards establishédatsushita
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do not apply at all” when, as isd case here, Plaintiffs hageoduced directvidence of an
agreement to fix pricesSeeln re Publ’'nPaper Antitrust Litig. 690 F.3d at 63.
I. Defendants’ Agreementto Raise Retail Ebook Pricesis Per Se Unlawful.

Horizontal price restraints are “so plainly anticompetitive that no elabdtatg af the
industry is needed to establish théegality” or the “reasonableness of the particular prices
agreed upon.”Starr v. Sony BMG Music Entm%92 F.3d 314, 326 n.4 (2d Cir. 20X6itation
omitted). In particular, pricdixing agreements involving competitors are virtually always
unlawful, without the need for inquiry into any resulting procompetitive benéiigona v.
Maricopa Cnty. Med. Soc'yi57 U.S. 332, 351 (1982). Indeed, any “combination formed for the
purpose and with the effect of raising, depressing, fixing, pegging, or stabtheqgice of a
commodity in interstate or foreign wonerce is illegal per se,” even if the defendants do not
agree on actual pricedJnited States v. Socony-Vacuum Oil,(31.0 U.S. 150, 223 (1940).

The agreement between Apple and Publisher Defendants constitutes a horizomtal pri
restraint. “A horizontal cartel among competing manufacturers or corgpeteilers that
decreases output or reduces competition in order to increase price is, and oughertsde,
unlawful.” Leegin Creative Leather Prods., Inc. v. PSKS,, 1861 U.S. 877, 893 (2007).
Apple’s position at a different level of the market than Publisher Defendantaclo@ésdermine
the horizontality of the agreemeng-party carparticipate ina horizontal price-fixing conspiracy
even if it has only a vertical relationship with the other conspiratdnsted States v. Albtar
Indus, 962 F.2d 465, 473 (5th Cir. 19928ge also Laumann v. Nat'l Hockey League F.
Supp. 2d _ , 2012 WL 6043225, at *9 (S.D.N.Y. Dec. 5, 20125 well established . . . that a
distributor’s coordination of horizontal agreements in restraint of trade ae#telistribution

level by entering into a series of identical vertical agreements with multiplespadiesubject
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all participants to antitrust liability.”}** In this caseApple orchestrated the joint action,
providingthe assurances that were necessary for Publisien@ts to act together and
otherwise disseminiaity information among Publisher DefendanBee Toys “R” Us221 F.3d

at 936 (citing evidence that “the only condition on which each toy manufacturer wouldagree t
TRU’s demands was if it could be sure its competitors were doing the same.thing”)

Courts routinely treat gger seunlawful conspiracies that are facilitated bfiren at a
different level of distribution.See, e.g.Toys “R” Us, 221 F.3d at 938&ffirming Federal Trade
Commission conclusion that “the [Toys “R” Us]-led manufacturer boycott of tihehowase
clubs was illegal per se”)Cf. Rossi v. Standard Roofing, Int56 F.3d 452, 462 (3d Cir. 1998)
(“[A] conspiracy is horizontal in nature when a number of competitor firms agtbeach
other and at least one of their common suppliers or manufacturers to eliminate theuiting
competition . . . .")in re MercededBenz AntiTrust Litig, 157 F. Supp. 2d 355, 362 (D.N.J.
2001)(“[T]he law is settled that where an upstream supplier participates in a @myspir
involving horizontal competitors, it is proper to analyze the entire restraint as bodazontal
price-fixing.”). Here, too, Apple’s conduct should be condemngukaseunlawful.

I1. Under a Rule of Reason Analysis, the Harmful Effects to Consumers of Defeaats’
Agreement Outweigh any Procompetitive Benefits.

Should rule of reason analysis be necessagna quickreview of the evidence
establisheshat the effects of Defendants’ agreement to raise consubmkeprices outweigh
the speculative and attenuated procompetitive benefits Apple claims resumbeithér

agreemers.

133 The fact that Apple is a retailer, rather than a direct competitor, of Publigfemdants iso impediment to its
liability: “a noncompetitor can join a Sherman Act [pribéng] conspiracy among competitorsUnited States v.
MMR Corp, 907 F.2d 489, 498 (5th Cir. 1990ndeed, as in this case, the “noncompetitor” may play an important
role in furthering the conspiracyCf. In re Brand Name Prescription Drugs Antitrust Litid23 F.3d 599, 605 (7th
Cir. 1997)(“There is nothing new about the idea that a cartel might ‘hire’ a custonhedp police the cartel.”).
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A rule of reason analysis, desctiberiginally inBoard of Trade of City of Chicago
United States246 U.S. 231, 238 (1918), and reiterated by the Supreme Court numerous times
since, requires the factfinder to “weighl[] all of the circumstances of a caseithrty whether a
restrictive practice should be prohibitedK.M.B. Warehouse Distribs. v. Walker Mfg. (gl
F.3d 123, 127 (2d Cir. 1995) (quoti@pntinental T.V., Inc. v. GTE Sylvaniz., 433 U.S. 36,

49 (1977). Depending upon the activity in question, the rule of reason magaquaite a
detailed analysis, but “can sometimes be applied in the twinkling of ah Bg#] Collegiate
Athletic Assh v. Bd. of Regents of Univ. of Okl468 U.S. 85, 109 n.39 (1984) (quotation
omitted) So<alled “quick look” analysis is an intermediate standard appropriate Where
elaborate industry analysisrsquired to demonstrate the anticompetitiiaracter’” of an
agreementCal. Dental Ass’'n v. FT(526 U.S. 756, 770 (199€uotingNat’| Soc’y of Prof’l
Eng'rs v. United Stategl35 U.S. 679, 692 (1978)Only when an agement “might plausibly
be thought to have a net procompetitive effect, or possibly no effect at all on tmmpdoes
the court perform a more fulsome inquitg. at 771.

Under a “fulkblown” analysis, establishing a violation of the rule of reason involves three
steps. The plaintiffbears an initial burden to demonstrate that the defendants’ challenged
behavior “had an actual adverse effect on competition as a whole in the relevant’market
Geneva Pharms. Tech. Corp. v. Barr Labs.,,1886 F.3d 485, 506—07 (2d Cir. 2004) (quotation
omitted. Once the plaintiff satisfies its initial burden, therden shifts to the defendants to
establish “the pracompetitive effects of their agreementd. Should the defendants carry this
burden, the plaintiff must then show that taenge praompetitive effect could be achieved
through an alternative means that is less restrictive of compettrdhat those objectives may

be achieved in a manner less restrictive of competithok. Carpenters Health & Welfare Fund
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v. Bayer AG604 F.3d 98, 104 (2d Cir. 2010).

Under either standard, Defendants have violated Sectibtete, theanticompetitive
effect of the conspiraeythat Defendants’ agreement raiseda®k prices to consumers, in some
cases by thirty to fifty percentis not seriously disputetf* 13> While the effects of Defendants’
price hike were most visible fdfew York Timebestsellers and new releases, average prices for
Publisher 2fendants’ dbooksoutside of those categories also increased substanrtially
Defendants’ mantra of “some went up, some went down” simply does not square witleshe sa
data™*® Professor Gilbert’s analysis further establishes that the rise @spris durableten
months after the agency contracts took effect, Publisher Defendants’ e-bemkdltd on
Amazon were, on average, 23.9% higher than theingescy price$®’ Professor Ashenfelter’s
regression analysis similarly find24.6% increase in Publisher Defendantdi@ok prices over
the sameeriod®

Defendants’ agreement alsgsulted in reduced outpudr salespf e-books. After the

Apple Agency Agreements took effect, Publisher Defendants’ average lesibsttade ebooks

134 Richard Gilbert Direct Testimony, §t145 (“[T]he retail prices for-ooks that were set by each defendant
publisher following its assumption of pricetting authority were, on average, significantly higher than the retail e
book prices set by the retailers under the wholesale mijgdeX-0831, at § 25 (“[A]verage prices for Publisher
Defendants’ eBooks increasedh varying amounts-in the period after the Apple agency agreement®fley
Ashenfelter Direct Testimony, at { &7tbl.1 (showing that Publisher Defendants’ averagmek pries rose

16.8% from the preto postagency period).

135 Despite her concession that averagmek prices rose following the initial implementation of the Apple Agen
Agreements, P>0831, at 25, Defendants’ expert, Dr. Burtis, purports to show thatenegawretail price of all-e
books in early 2012 was lower than the average price oftaibés just prior to the switch to agendd. at 1 23,
26. AsProfessor Gilbert explainBr. Burtis contorts the data by (1) including the average price oftelbks
(regardless of whether they were set pursuant to the conspiracy alege@}) choosing inappropriatdiyng time
windows over which to evaluate the effects of the collective move to agénimgp-essentially allowing the wave
to be lowered by #ntide. Richard Gilbert Direct Testimony, at 11 £78. Additionally, Dr. Burtis fails to control
for changes in publisher composition. Professor Ashenfelter migrates that controlling for this factor reverses
Dr. Burtis's conclusionsOrley Ashenféter Direct Testimony, at 1 63 & fig.11.

1% Richard Gilbert Direct Testimony, at  14&e alsdrley Ashenfelter Direct Testimony, at  47.
137 Richard Gilbert Direct Testimony, at  153.
138 Orley Ashenfelter Direct Testimony, at { 53.
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in the United States declined by about 15% from trend for at least six ntdhiiiereas the
sales of publishers who remained on the wholesale model did not dé2limefact, Amazon e-
book sales for non-agency publisher Random House increased 10%, while Publisheaidefend
sales declined 26 overall, during the first week of agency pricitf§. Consumers also suffered
harm to the extent tharice increase caused them twpurchase e-bookhkat they otherwise
would have'*?

Against this clear and substantial harm to consumers, Aagleffere a shifting array
of speculative and attenuated benefits. Ageleerally ha argued that its acions were
procompetitive because its entry improvikd ereading experience. In Apple’s telling,
enhancements in e-reader innovations and the lowering of their consumer cost resdltied di
from the collective move to the agency model in spring 2010. As Professor Gilestitisony
makes clear, however, the qualagjusted price of e-readers has declined and their performance
improved in a trajectory pical of other consumer devicES. Apple’s defense is susceptible to
the classig@ost hoc ergo propter hdallacy, and Apple has never pointed the Court to the
factual link between the collective adoption of the agency model and losgader pricesNor
have Apple’s experts performed any analysis purporting to show how the Apple Agency
Agreements led to any specific innovations.

Moreover, Apple’s argument conflates the distinction between the advent of the
iBookstore (the introduction of which, Apple asserts, depended upon Apple selling e-books

through the agency mod&lomplete with price tiers and MFNand of the iPad (which assuredly

¥0d. at 7 47

140 Id

Y1 pX-0527, at RHUSDOJ00013521.

142 Jonathan Baker Direct Testimony, at 1 116.

3 Richard Gilbert Direct Testimony, at § 248ee alsdonathan Baker Direct Testimony, at § 139.
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did not)** Apple admits that it would have launched the iPad even if it had been unable
simultaneously to launch the iBookstdf8. And, in any event, Apple’s defense claims an
improvement in the innovation and priceseafeadingdevicesa relevant market separate from
that whichthe United Statepleaded and the evidence shotsde ebooks sold in the U.S.
Procompetitive benefits claimed outside the appropriate relevant marlelyypre not
cognizable.See, e.gUnited States v. Topco Assocs., |d05 U.S. 596, 610 (1972)
(competition “cannot be foreclosed with respect to one sector of the ecoeeaysbk certain
private citizens or groups believe that such foreclosure might promote gafetition in a
more important sector of éheconomy”) Phila. Nat'l Bank 374 U.S. at 370 (holding that
anticompetitive effects in one market cannot be justified by procompetitivequaersces in
another). DespiteDr. Burtis's chartsApple does noattempt to claim that its participation in
Defendants’ agreement reduced the average retail pricelsanfks sold to consumers.

Apple has recently added new dimensions to its argument. First, Apple Bxpert
Benjamin Klein now argues that but for the Apple Agency Agreements, consumers would have
been worse off because Publisher Defendants would have simply withheld e-book veralbns of
of their new releases as a means to maintain pressure on Amazon to raisépApgse’s
defense posits an alternative universe that never existed and wobkl/abegenin any

Publisher Defendant’s unilateral interé§t.Macmillan CEOMr. Sargent, for instance,

144 Apple (Eddy Cue) CID Dep., at 28:485 (“Q. So the iPadas intended, among other things, as a device to read
e-books, correct? A. Not when it was originally being developed. Thahwaiaone of its intents. | think asas

we developed it and started using it, we discovered that it could make fata{gook reader, but its primary
purposes were browsing the wekmail, watching video, and using third party apps.”).

145 Apple (Keith Moerer) Dep., at 36:124.
18 px-0829, at 11 3239.

147Even Dr.Klein concedes that Publisher Defendants, in the aggregate, windowe@ditles, ever. Benjamin
Klein Dep., 39:2340:6. And he has pointed to no example of any title being windowed for as pemgpd of time
as he posits faall titles in his speculative bidibr world. PX0830, at 18 (positing a “six seven month([]”
window in which Amazon would not have had access to “any of the neaseethook titles”).
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recognized that windowing was “entirely stupid” and explained that the “ordpmeta do it is

for the short term impact*® Even Mr. Cue conceded that “windowing is not a sustainable
model.”™® The only scenario in which windowing made sense for Publisher Defendants was if
they did it collectively, pursuant to an agreement-agreemenivhose existencapple

otherwise fights tootlandnail to deny. Furthermoreit is highly ironic for Apple to argue that
offering the agency model was necessary to stave off Publisher Defémiantsons to

window e-books, since Apple suggested, to non-defendant Random House and perhaps others,
that itwithhold e-bookgo force Amazon to accept the agency mddel.

Second, Apple expelir. Kevin Murphy now argues that Amazon and other e-book
purveyors were spurred on by the iBooks app to improve their own apps and even their own
devices™* Dr. Murphy points to no evidence that Amazon, Barnes & Noble, Sony, Google,
Kobo, or any other ook retailers were incrementally incentivized to improve théoak apps
in order to compete against the s app beyond what they already were doing in order to
compete against each othel®s. Thereis evidence to support the flip side of Dr. Murphy’s
claims, though: Once Apple added Random House to its iBookstore, and thus could provide its
iPad and iPhoneustomers a fairly complete selection dfaks on its own, it set about
degrading competitive e-book apps (including those offered by Amazon, Barnes & Noble,

Google, and Kobo) by forcing them to remove in-app links to their own e-book Stores.

148 pX-0087, at MAC0038800.
149px-0521, at HBG00013352.

150 px-0336, at RHUSDOJ00032366.
151px-0827, at 11 886.

1521d. at 19 82-83. Dr. Murphy thertries to bootstrap his speculative marginal app competition theory into
innovations in thereadermarket. Id. at 1 84-86. Needless to say, he offers no evidence to support this even
further attenuated hypothesikl. See alsdonathan Baker Diredtestimony, at 1 136.

133px-0258, at APLEBOOKD3478244; PX0256, at APLEBOOKD3478282; PXD259, at APLEBOOK
03478277; Scott Forstall Dep., at 67883:4.
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Finally, as described above, Apple has shown no causal connection between its entry on
the agency model and improvements in e-reader device prices and innovations. Butheven if
Court were to credit Apple’s claimed efficiencies, they could have been adrsmply by
Apple’s entry on the wholesale terms that already existed in the indtistparticular, terms
with lowered wholesale prices, which the evidence shaiiesast one publisher waslling to
offer Apple™* To the extent Apple determined it was naffisiently profitable to enter without
changing terms for all other retailers in the market, this suggests that Agmtie/svas
inefficient. It could instead have remained out of the market and focused on developing othe
aspects of its businesdeaving it to Amazon and other retailers to innovate and imptioge-
reading experience on Apple’s devieeas they had been doifgr years Given Apple’s clear
knowledge that it was assisting Publisher Defendants inghared quest to raisensumer
prices, this would have been the wiser choice from a legal, as well as a bysngssctive.

Even on their own terms, Apple’s proffered justifications for its facilitation of
Defendants’ agreement aten at best, and in no way justify tharm suffeed by consumers.

The Court should reject them.
CONCLUSION

For the foregoing reasons, the Court should declare that Apple has violated tharSherm
Act, 15 U.S.C. 8 1, and order all equitable relief necessary to undo the effects of befenda

agreement angrevent Apple fronsimilarly violating the antitrust laws in the future.

134 px-0528, at RHUSDOJ00014325 (“We would consider lower prices if that brought [Apple] onboard with ou
terms.”).
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