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INTRODUCTION

Apple and Penguin’s joint economic expert, Drchille Burtis, intends to offer at trial
the opinion that the Apple Agency Agreementsrabtl result in anticompetitive effects. Dr.
Burtis’s conclusion is based on her observatibias, by April of 2012 (Wen the Department of
Justice filed its Complaintg-book prices were lower on agge (although not for Publisher
Defendants’ e-books), e-book outpuas higher, and e-reader devices were more advanced
technologically, than they were in April of 200hen the Apple Agency Agreements went into
effect). The problem is that in examining htive competitive landscape changed over those two
years, Dr. Burtis did not even attempt to isolate the impact cdnysée Apple Agency
Agreements from any other trends or chanigding place in the industry. Indeed, in
contravention of basic economic effects analySr. Burtis made no attempt, in any wéy take
into account or control for anxariables that may have affectedce, output, or innovation
during her two-year window. Hus, the testimony Dr. Burtis intends to offer on competitive
effects is at best, unhelpfnd at worst, misleading.

The failure by Dr. Burtis to attempt to acco@or obvious alternatie explanations that
affected price, output, and innowati means that her analysis fdil® employ “the same level of
intellectual rigor that characterizes the piceof an expert in the relevant fieldCumho Tire
Co. v. Carmichael, 526 U.S. 137, 152 (1999), and is so inctatgas to be inadmissible because
it is irrelevant,see Bickerstaff v. Vassar Coll., 196 F.3d 435, 449 (2d Cir 1999¢ generally
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). AccordinglPlaintiffs respectfully

submit that, pursuant to Federal Rules of Euice 702 and 401, Dr. Burtis should be precluded



from offering any opinion at trial relating tmmpetitive effects &m the Apple Agency
Agreement.
BACKGROUND

By Dr. Burtis’s own admission, the averagtareprices of Publisher Defendants’ e-

booksincreased as a result of the Apple AgeAgyeements (Burtis Dep. (Attached hereto as
Ex. 1) 76:2-77:3) and remained higher two yeatsrdhose agreements went into effect (Burtis
Report (Attached hereto as Ex. 2) 1 5a &gr 1; Burtis Dep. 825-82:8). Dr. Burtis
nonetheless opines that anticompetitive effects resulted from the Apple Agency Agreements.
(Burtis Dep. 101:14-102:2.) fiact, Dr. Burtis concludethat the economic evidence is
“inconsistent with allegations that the agencyeagnents had an anticostpive effect in the
alleged trade eBook market (after April 1, 201QBurtis Report 1 23.) In support of that
conclusion, Dr. Burtis states:
Most significantly, the averagretail price of eBooks wdswer immediately prior to
when the DOJ filed its Complaint in April 2012 than when Apple opened the iBookstore
in April 2010; output has increased drarmally—122 million eBooks (including nearly
30 million paid eBooks) were downloadéwm Apple’s iBookstore alone during the
same period; and innovation, in terms of taeety of eReader sgle- and multi-function
devices has continued apace. (Burtis Report T 23.)
In other words, Dr. Burtis has concludedttkhere were no anticompetitive effects from
Defendants’ conduct because: (1) the average price of an e-book industry-wide was lower in

April 2012 than it was in April 2010; (2) there wexdot of e-books sold after the Apple Agency

Agreements went into effect; a(8) there has been a lot of devioaovation since April 2010.



I.  PRICE AND OUTPUT

During the course of her deposition, Dr. Butéstified that, with respect to analyzing the
effects of the Apple Agency Agreements, priaad output prior to the agency agreements did
not constitute a “but-for world.” e, e.g., Burtis Dep. 108:20-109:22.Thus, Dr. Burtis
acknowledges that, even in thksence of the Apple Agency Fegments, prices, output and
innovation would have changed between April 2848 April 2012. But neither Dr. Burtis nor
anyone on her staff conducted a regression analysisdertook any other efforts to attempt to
control for those non-amcy related changés(Burtis Dep. 61:20-62:259:15-21.) Dr. Burtis
fails to control even for the most obvious fastaffecting e-book prices, such as the continuing
growth of low-priced, self-published e-books and tihanging mix of titles that are offered in
digital formats as traditional publisrs continue converting their pripacklists to digital. Given
her failure to control for alteative explanations, Dr. Burtis iaot credibly conclude, as she
nonetheless has, that average retail e-book poigieg lower in April 202 than in April 2010 is
inconsistent with claims of anticompetitiveedts. (Burtis Dep. 80:12-81:3.) Similarly, given
Dr. Burtis’s inability to quantify how much ahe post-April 2010 increase in e-book output
(sales) was due to the Apple Agency Agreetm¢Burtis Dep. 161:19-162:16)—as opposed to,
for example, preexisting trends e growing base of e-readetablets, smartphones, and other
devices on which consumers read e-books—BDrtis cannot credibly conclude, as she
nonetheless has, that the growth in outputdsnsistent with allegations of anticompetitive

effects (Burtis Dep. 164:22-165:8).

! When directly questioned as to what the average reted pf e-books would have been in April 2012 absent the
Publisher Defendants entering into the Apple Agency Agesesn Dr. Burtis testified that she could not answer the
guestion. (Burtis Dep. 128:25-129:12.)



Dr. Burtis’s failure to control for non-ageneyfects is not merely a theoretical problem,
but rather one that has tahlgi impacts on her analy<isAs Dr. Burtis acknowledges, between
2010 and 2012 there was “tremendous growth” lessaf self-published books (Burtis Dep.
162:17-24)—which typically cost less than bedold by Publisher Defendants (Burtis Dep.
212:7-12). Most of this tremendosales growth occurred at Anmag, and Dr. Burtis admits that
at least a large portion of the growth was ttuAmazon sweetening itsyalty terms for self-
published authors. (Burtis Dep39:3-192:9; Burtis Rebuttal Repd@Attached hereto as Ex. 3)
1 19.) However, Amazon changed its royaltyre for self-published authors approximately a

week before the Apple Agency Agreements were ever sigfiattis Dep. 190:4-192:9.Thus,

it is obvious that the tremendous growth in saléself-published books occurred largely, if not
entirely, for reasons other thére Apple Agency Agreements. As such, it makes no sense for
Dr. Burtis to include Amazon self-publisherslesain determining thenpact of the Apple
Agency Agreements. Yet Dr. Bis did precisely that. See, e.g., Burtis Dep. 214:5-19.) Even
more troubling, Dr. Burtis includes those salespite acknowledging thdbing so deflated the
April 2012 average retail pricend inflated the April 2012 output level upon which she bases her
conclusions regarding competitive effectSeg(Burtis Dep. 214:20-25.)
Il INNOVATION

With respect to innovation, Dr. Burtis did rattempt any calculations. The sum total of

Dr. Burtis’s “analysis” is contained in three pawaphs of her initial q@ort (and one chart) in

which she lists the devices that were releasece April 2010 and states: “since the agency

2 What follows is only one example that illustrates theosisriess of Dr. Burtis’s failure to control for alternative
factors.



agreements went into effect, eBook retailgse introduced many new and innovative eReader
devices and tablets at lower @#c” (Burtis Report 1 32-34 &x. 3.) Dr. Burtis acknowledges
that she cannot draw a caukiak between the Apple Agendgreements and the introduction
of any devices identified in her report (Buiep. 116:11-117:2), and thslie did not undertake
any examination to determine which devices wlaubt have been introduced but for the Apple
Agency Agreements (Burtis Dep. 117:22-118:6j fact, falling prices and increased
functionality have long been a hallmakthe development of most technoldly.
ARGUMENT
The problems with Dr. Burtis’s analysisgavident on their facewithout controlling

for other variables, the simplact that e-book prices were lonen average two years after the
conspiracy went into effect says nothing awtether the conspiracy caused consumers to pay
higher prices than they would have otherwiSamilarly, the fact that more e-books were sold
post-agency than pre-agency is not proleatifwhether the Apple Agency Agreements
depressed output in the marké&nd Dr. Burtis does not eveaitempt to compare innovation
pre- and post- agency, but simply draws cosiolus based on the fact that, post-agency, many
devices were introduced at cheap prices. ti@se reasons, Dr. Burtis’'s competitive effects
testimony should be excluded.

For expert testimony to be admissible undeleRi02 of the Federal Rules of Evidence, it

must “rest[] on a reliableoundation and [be] relevatu the task at hand.Daubert, 509 U.S. at

® Indeed, Dr. Burtis indicated that it is difficult to seqte the effects on innovati@aused by the Apple Agency
Agreements from those caused by the introduction of the iPad. (Burtis Dep. 119:23-120:10.)

* See, e.g., Gautam Gowrisankaran & Marc Rysman, “Dynamics of Consumer Demand for New Durable Goods,”
Working Paper 14737, National Bureau of Economic Research, Feb.a2808ble at
http://nber.org/papers/w14737, at 2.



597. A court has an obligation to act as a gateketgpensure the “relmlity and relevancy of
expert testimony.”"Kumho Tire, 526 U.S. at 152. One factor tlwaturts regularly examine in
determining whether expert testimony is sufficieméifable to be consided by the trier of fact
is whether the expert has adequately ac@ulifdr obvious alternative explanatiorisee, e.g.,
Claar v. Burlington N. RR,, 29 F.3d 499, 502 (9th Cir. 1994). Whiliés true that, in general, an
expert’s “failure to includ variables will affect the analysis’ probativeness, not its
admissibility,” the failure to account for majadtors may render an analysis “so incomplete as
to be inadmissible asrelevant” under Rule 401Bickerstaff, 196 F.3d at 449.

Courts in this Circuit, inclding this Court, have ruled thite failure of an expert to
account for alternative explanatiomsan analysis may render tagpert’s opinion inadmissible.
For example, ifRaskin v. Wyatt Co., the Court upheld the excios of an economist’s report
analyzing data in an age discrimtion case on the basis that tkpest had failed in his analysis
to control for factors that could have iagted his conclusions. 125 F.3d 55, 67-68 (2d Cir.
1997). As Dr. Burtis did here, the experRaskin examined data over approximately two years
and reached conclusions by attributingedlécts observed to the alleged condudt. The
Second Circuit held that theqgert’s arriving at his conclusns while making “no attempt to
account for other possible causes” madestt@usion of the report appropriatid.

Similarly, inIn re Executive Telecard, Ltd. Securities Litigation, the court excluded a
damages analysis because the expert “fail[eeijadtely to distinguisbetween fraud related
and non-fraud related company specific influerme$the company’s] stock price.” 979 F.
Supp. 1021, 1025-26 (S.D.N.Y. 1997). In making its ruling, the court tlvd¢the expert’s

failure “to isolate the influences of the imfioation specific” to the company meant that the



expert was employing a “flawed @gsis” that called into questn the “magnitudend direction
of his value estimates” and rendered hiswagn inadmissible under Fed. R. Evid. 708. at
1026 (citingln re Oracle Sec. Litig., 829 F. Supp. 1176, 1181 (N.D. Cal. 1993)). And this Court,
in In re Wireless Telephone Services Antitrust Litigation, found an expert’s regression analysis
“methodologically unsound and therefore [inadsible] pursuant to Rule 702" because the
expert failed to introduce angdependent variables into his aysa to account for alternative
explanations that could have affected &nalysis. 385 F. Supp. 2d 403, 427-28 (S.D.N.Y.
2005);see also Malletier v. Dooney & Bourke, Inc., 525 F. Supp. 2d 558, 667-68 (S.D.N.Y.
2007) (upholding findings of special master th&cause expert testimony “did not take account
of any of these plausible altetive causes, the regression analysust be excluded under Rule
702").

During his deposition, the United States’ expBrbfessor Richardibert, explained the
fatal flaw in Dr. Burtis’s effects analysis:

we all know that many things are happenin the e-book indary. There are new

devices. It's a maturing industry. Tle& all kinds of things coming on -- new

publishers. And what you want to do islate those effects &l are attributable

to the adoption of the agency contra@o the way to do it is -- using classical

event studies is to use narrow windowefore and narrow windows after,

immediately after, in order toapture the effect of that event. Now, you can do it

with longer time frames, provided you can eohfor all these other effects. And

the longer those windows, the more difficitls going to be tocontrol for those

effects. . . . So you can use longendows. But to simply use long windows

without controls, as Dr. Burtis did, @early incorrect. (Gilbert Dep. 350:2-24.)

Notably, Professor Gilbert isot the only expert in thisase who has explained that

failing to control for outside variables (eithea a regression analysis a short window)

renders an opinion unreliable. Penguin’s othayert, Professor DaniB®ubinfeld, has written



extensively on the problem of “spowus correlation” beteen two variables, and the fact that “an
attempt should be made to identify all knowrhgpothesized and measurable major explanatory
variables.® And in fact, in previous work for Appl&r. Burtis herself dticized an opposing
expert for doing exactly what she did here—failingake into account vaables that could have
impacted pricesSee Somersv. Apple, Inc., 258 F.R.D. 354, 360-61 (N.D. Cal. 2009)
(“Ultimately, [Dr. Burtis’s] testimony was th&r. French had failed to propose a model that
could adequately account for the rass of variables that make ugtifod pricing dynamic.”).
While Plaintiffs do not dispute Dr. Burtistgialifications as an expeher analysis here
does not meet the standard for admissibility uizkembert and subsequent cases. Dr. Burtis
could have chosen a short window for analgzihe effects of the Apple Agency Agreement—
thereby minimizing the likelihood that other factavould influence her results. But Dr. Burtis
chose not to. Instead, Dr. Burtis decide@naploy a two-year window. Though Plaintiffs do
not suggest a long window is necessarily inappate for effects analysis, by choosing such a
window Dr. Burtis introduced thlikelihood that her data woutntain a significant amount of
“noise.” At that point, in ordefor her analysis to be reliabiéwas incumbent on Dr. Burtis to
attempt to control for that noise. Most, if radt; of the alternative factors that, due to the
lengthy window, likely affected beok pricing and output were quiiable and cald therefore

have been analyzed in a regression anal\@&sMalletier, 525 F. Supp. 2d at 668. Dr. Burtis’s

® Daniel L. Rubinfeld & Peter O. Stein€uantitative Methods in Antitrust Litigation, 46 Law & CONTEMP. PROBS
69, 90 (Fall 1983)see also Daniel L. Rubinfeld Reference Guide on Multiple Regression, in Reference Manual on
Scientific Evidence 179, 184 (Fed. Judicial Ctr. 3d ed. 2@iA)lable at

http://lwww fjc.gov/public/pdf rsf/lookup/sciman03.pdsfile/sciman03.pdf.



failure to take into account any of the pldulsialternatives makes her opinion unreliable and,
therefore, inadmissiblé.
CONCLUSION
For the foregoing reasons, Plaintiffs respdbtftequest that Dr. Buis be precluded at

trial from offering any opinions on competitive effects.
Dated: April 26, 2013
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effects.
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