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Apple’s motionin limineis nothing more thaa “tit for tat” attempt to deflect attention
away from the seriousifangs that pervadéhe analyses of its owexperts Dr. Murphy and
Dr. Burtis. Plaintiffs disclosedo Apple that they planned to move to excledeaintestimony
on three of Dr. Murphy’s opinions becausger alia, theyrelied onno economic orrapirical
analysis of any kind fathe conclusion that Apple acted in its own interest in fixing the retail
price of ebooks. Appl&s own motionin limine thenarguesthat Professor Gilbert's expert report
is essentially “120 pages . . . much of which merely recount the ‘evidence’ on whi2®fte
case rests™ Similarly, Plaintiffs pointed out to Apple that Dr. Burtis’s decision to analyze
anticompetitive effects usirgtwo-yearwindow without controlling foany confoundingactors
rendered her opinion unreliable under Federal Rules of Evidence 401 and 702. éwaple’s
motionin limine then arguethat Professor Gilbertsutputanalysiswhich examineshe effects
of the conspiracysing ashorer window of time immediately before and after the move to
agencyis “an unreliable empirical analysié

It is unclear how Applean arguen thesamemotion that Professor Gilbert both
(1) conducted no economic analysis and (2) reached conclusions based on improper economic
analyses But, putting that aside, evercarsory glance at Professor Gilbert’s testimony and
report makeglear how baseless Apple’s assertions are. Professor Gitiwkrttookextensive
empirical workand economic analysis this matter, which is reflected inoth his report and
direct testmony. That empirical work includesiter alia: an analysis oPublisher Defendast
adherence to the price caps specified in the Apple Agency Agreefreengmnalysis of the

increase irPublisher Defendantsiverage ook retail prices after switching to the agency

! Apple Inc.’s Motion in Limine to Exclude Certain Expert Testimony of Professoh#dGilbert (“Apple MIL.")
at2.

2|d.
3 Gilbert Direct L39-44 and Table 4.



model? and an analysis ¢fublisher Defendants’ declining outmrowthand declining market
share after they increased their average retail pticesthe extent Professor Gilbert's report
andtestimony refer to facts, those faare includecitherbecause they were considered by
Professor Gilbert in forming hexpertopinions, or because they help inform and confirm his
empiricalconclusions.

As for Professor Gilbert’'s empirical work réilag to output that analysiss based on
generallyaccepted principles of economics, including that economists should attempt to isolate
the effects of what they are attempting to sfuahdshould attempt to account for obvious
alternative explanatiorthat could cast doubt on the validity of their conclusions. Accordingly,
the United States respectfully submits that there is no basis whatsoevelutteeany portion of
ProfessoGilbert’s testimony.

l. PROFESSOR GILBERT'S TESTIMONY IS NOT AN IMPERMISS IBLE
FACTUAL NARRATIVE

DespiteApple’s broad statements, and given the fact thst seeking to exclude some of
Professor Gilbert’'s empirical work, Apple cannot legitimately assert toé$3or Gilbert
“applies no economic analysi8 Thus, Applemug acknowledge thatstmotionin limine
appliesonly to a subsebf Professor Gilbert’s testimonyHowever,Apple has failed to specify
what portion of Professor Gilbert’s analysis it finds to be objectioriéddéual narrative’ That
vaguenesdy itself, suffices to justify the motion’s deniaBeeNat’| Union Fire Ins. Co. v. L.E.
Myers Co. Grp 937 F. Supp. 276, 287 (S.D.N.Y. 1996) (when a matidiminelacks “the
necessary specificity with respect to the evidence to be excluded” the Caud ‘skeerve

judgment on the motion until trial when admission of particular pieces of evidencenis in a

*1d. at 1914650 and Figures 3 and 4 and Table 5.
®|d. at 1168-70 and Figure 2, 935 and Figure 9.
® Apple MIL. at 5.



appropriate factual contex};'see alsoBaxter Diagnostics, Inc. v. Novatkled, Inc., 94 Civ.
5520, 1998 WL 665138, at *3 (S.D.N.Y. Sept. 25, 1998nyingmotiorsin limineto exclude
“all ‘evidence of Baxter’s financial condition™ and “evidence on its pueitlamages claim”
because the motioms limine “lack ‘the necessary specificity”

Apple’s lack of specificity is particularlgroblematic herebecausgof course Professor
Gilbert references facts at various pointdis opinion. That is what he is required to do under
the Federal Rules of Civil Procedur&ccording to Rule 26, gestifying experimustinclude in a
written reportjnter alia, “the facts . . . considered by the witness” in the forming of “all the
opinions the witness will expressPed R. Civ. P.26(a)(2)(B)(i), (ii). Indeed, nany of the facts
thatApple complains Professor Gilbert includes in his report—the bulk of which are notneven i
disputé—fall within that category.

But beyond that'[i]t is well settled that an expert is free to offer testimony to provide a
background for the casell.S. Info. Sys., Inc. v. Int'l Bhd. of Elec. Workers Local Union No. 3,
AFL-CIO, 313 F. Supp. 2d 213, 237 (S.D.N.Y. 20@zhing United States v. Mulde73 F.3d
91, 102 (2d Cir. 2001)Jnited States v. DaJ\842 F.2d 1380, 1388 (2d Cir. 1988And that is
whatProfessor Gilberalsohas done. In order to provide a propentext for his empirical
analysis, Professor Gilbert has provided the Court (&itbackgroundacts that describe
conditions in the e-books market prior to Apple’s entry, and (2) a discussion of the n&gotiat

and implementation of the AppleggncyAgreements

'And are, in fact, found in DMurphy’s direct testimonytoo. CompareMurphy Direct § 47 (referencing Amazon’s
“large share” of ebook sales)with Apple MIL. at 5 (criticizing Professor Gilbert for stating that Amazon “had the
largest share” of-book salespnd compareMurphy Directy 59 (referencing Amazon'’s “$9.99” price for “many
new and popular-books and its discouraging effect that pricing had on its competitite)Apple MIL. at 5
(criticizing Professor Gilbert for stating that Amazon “priced its ebaekg competitively).

8 For example, in order to assess the effects on pnid@atput that resulted froPefendants’ conspiracy, it was
important for Professor Gilbert to understand the state of the maritetxésted before the conspiracy came into
play. To the extent Professor Gilbert relied on those background fadth (wtiude that Amazon had low prices
for ebooks and large market share), Professor Gilbert was correct to refermda this testimony and report.
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Simply put, tle facts includedh Professor Gilbert’s report amet intended to be
substituts for economic analyss, nor could they reasonably be considered as such. Rather, they
both informProfessor Gilbert’s analysis apdovideconfirmaion thathis expert opinion
comports with the real worldl.“The exercise of quantifying damages must be supported by an
in-depth qualitative analysis of the industry, which should help provide the justificatitmef
methodology and specification chosér carry weight, any econometric results will need to be
plausible given the known facts about the indust?y.”

Professor Gilbert uses the factual information “to describe the setting ih thieiparties
were operating. From there he appliesremic principles,” includingnalyzing the economic
incentives created by the Apple Agency Agreements and conducting an engpiakyalisto
determine whether Apple’s agency model harmed consurh&seU.S. Info. Sys313 F. Supp.
2d at 237 Profesor Gilbert’s “ultimate conclusions are based on the application of standard
economic methodology to the facts at handl” Accordingly, it was permissible for Professor
Gilbert to testify about those faats whichhe relia in his analysis. To the extent Apple
disagrees with Professor Gilbert’s understanding of any factualragelisclosure of his
understanding allowed Apple to question Professor Gilbert in his deposition and, of colirse, wil

allow it to do soagain at trial.

° For example, Professor Gilbert's econoranalysis found that each Publisher Defendant lost profit in the short
term by adopting the agency model. Gilbert Direct 18&6That is to say, it was against each publisher’s
unilateral seHinterest. Thus, Professor Gilbert concluded that eaclishabDefendant would not have moved to
agency unless it expected that its competitors were going to do the Baofessor Gilbert confirmed his
conclusion by looking at the factual evidence, which showed that bqtle Apd Publisher Defendants expdcte
that Publisher Defendants would move Amazon and all othélerstto the agency model.

10 peter Davis & Eliana GarcéQUANTITATIVE TECHNIQUES FORCOMPETITION ANDANTITRUSTANALYSIS 353
(2010).

" professor Gilbertoncludedhat defendants’ actions caused “consumerstafaks [to] have paid substantially
higher prices,” Gilbert Direct § 17, but Professor Gilbert, like anggmmnomist, was careful to make sure that his
economic reasoning was both informed by, and consistent witbntterlying eidence: documents, testimony,

and even Defendantexpert reports.



. PROFESSORGILBERT'S OUTPUT ANALYSIS IS RELIABLE
As a threshold matter, Appéeroneously contersdhatunderBrooke Group-td. v.

Brown & Williamson Tobacco Corpb09 U.S. 209, 233 (1993he United States musyen
when “some prices rigeoffer “proof ofanoutput restriction . .to sustain a claim of
anticompetitive effects’* Properly understood, the Court’s actual holding thasa plaintiff's
failure to show a reduction in outpuwrasnot dispositive.” Conwood Co. v. U.S. Tobacco Co.
290 F.3d 768, 789 (6th Cir. 2002) (emphasis added). The C&make Groupvasmerely
observing an economic truism; nam#éiat when pricefor normal goods such as e-books
increase, all other things being equlag outputof the firms that increased their pricdl
decreasé® Here Professor Gilbert's empirical work properly focused primarilytenprice
effectsarising from theApple Agency AgreementsSpecifically,ProfessoiGilbert found as
shown below, that the shift to agency caubedaverage pricesf Publisher Defendants’ e-

booksto increasssignificantly.**

12 Apple MIL. at 7.

13 That hardly means that an antitrust plaintiff must prove that decr@asthe contrary, if a plaintiff can show a
price increase, a decrease in output is assu@edGeneral Leaseways, Inc. v. Nat'l Truck Leasing Ass44 F.2d
588, 59495 (7th Cir.1984). Nor is the fact that output overall continued to increase damaging to rofess
Gilbert's conclusions SeeFleischman v. Albany Med. Cti7.28 F. Supp. 2d 130, 155 (N.D.N.Y. 2010) (expert
opinion that information exchanges softened wage cttigrefor nurses in area hospitals not contradicted by the
fact that overall compensation continued to rise)

14 Gilbert Direct 1 1463.
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Gilbert Direct Figure 3: The average per unit ebook prices at Amazon of each First Wave
Agency Publisher increased significantly when it switched to agency

ProfessoGilbert also found that, as standard economics prediissptice increase
coincided with a reduction in Publisher Defendantst salesand an increase non-defendant
publishersunit sales, resulting in an immediate net decrease in totalaales both sets of
titles. This is sufficient evidence of anticompetitive effects arising from the caaypir

Apple’s motion does natirectly contest Professor Gilbert’s finding that prices increased.
Instead, it oly critiquesProfessor Gilbert’s findings regarding the net output dectbase
accompanied the price increasesich is a minor point in his analysi$o the extent relevant,

Apple’s attacksare misleading and factually incorrect. Though nomiratlyresseds three or



four separate flaws, the essence of eatitasApple disagrees with the window Professor
Gilbert used to analyze the effects of Apple’s conspiracy Rihlisher Defendants.

ProfessoGilbert’s decision to select a short time window was welisidered ands
consistent with genally accepted economic principlegar from being “litigatiordriven,”
ProfessoGilberts use of a short windoallowed himto isolate the direct effects of the
conspiracy, all of which occurred within a few daybjle decreasing the “noise” from other
factors that may have affectedeok prices and sales, including the rapid maturation of the
industryandany life-cycle trend Thus, Applés attack that Professor Gilbert fails to account for
the sales of a partitar title declining over timés incorrect'®

Apple alsomisleadinglycontends that Professor Gilbert’'s analysis regarding output “is
based on 0.4% of the sales of trade e-baoksg the period April 2010 through March 2Q12
to suggest that Professor Gilbert did not show harm to the whole markkis assertion is
irrelevant. Professor Gilbertlid not analyze output over Appleasbitrarily selected time
period!® For the window in whictProfessoGilbertactuallydid analyze output, he looked at

thesales of altrade ebooks sold at the beginning and end of his beémeafter study

15 Notably, and notwithstanding Apple’s contention to the contrary, this doesmmint to an attack dProfessor
Gilbert's methodologyProfessolGilbert used a “beforandafter” approach, which is generally accepted in
economics and validated by couiftthe expert accounts for differences in market conditions across the compared
periods See, e.g.Sun Microsystems Inc. v. Hynix Semiconductor, B@8 F. Supp. 2d 1166, 12(N.D. Cal. 2009)
(citing Pacific Coast Agricultural Export Ags v. Sunkist Growers, IncG26 F.2d 1196 (9th Cir. 1975)).

16 Apple MIL. & 9-10. Moreover, the principglurpose of this particular analysis was to test whether agency
increased the output of those who adopted agency relative to those wiob. diitren agency contracts and MFNs
are procompetitive, they generally keep prices low or increase output es siighe adopting firms. Here, the
answer is clearNot only did the average prices of those who adopted agenciuisheir output also fell relative
to those who did not adopt agereg result Apple has not conteste@ilbert Direct 1 6770, 128,234-38.

Y Apple MIL. at 9 (emphasis added).

18 Apple’s motion includes a citation to “[Burtis trial affidavit]” for thisipt 1d. at 9. Dr. Burtis’s affidavit makes
no reference whatsoever to the point being cited.



In contrast, Apple’s expert Dr. Burtis “offered no rationale for her chdiseich long
time periods, other than it happened to th¢hal data she received® Dr. Burtis’s failure to be
deliberate in selecting an appropriate window to analyze the conspirateysédier analysis
unreliable, because any observed effect may be driven by factors othdremaove to
agency?® These factrs include the upward trend in e-book growth as more consumers adopt e-
reading, a changing mix of titles, and even the peak book-buying holiday seasanis For t
reason, so-called “long horizon” studies like the one conducted by Dr. Burtis §eqtiieme
caution.” Dr. Burtis failed to show that caution here.

Finally, when Appleattacls ProfessoiGilbert’s opinion regarding industmyide growth
in output,its argument actually applies with forcelo. Burtis’s opinions In her initial eport,
Dr. Burtis stated that “[g]les of 8ooks increased dramatically during the pagéncy period-a
result that is inconsistent with allegations that the agency agreements had@netitove
effect.”?? But asProfessofGilbert points out in his testimony:

nowhere did Dr. Burtis show or even argue that the increase in saldsoks is

in any way attributable to defendants’ adoption of the Apple Agency Agreements.

In particular, Dr. Burtis did not isolate any increases-neagling caused by the

launch of thePad (as opposed to the iBookstore) or the continuation of the pre

existing trend, and instead implicitly attributes those increases to the adoption
the Apple Agency Agreements.

19 Gilbert Direct ] 175.

21d. at 17 15-77. Apple’s apparent awareness that external faafferst price and output over time mak@r.
Burtis’ failure to even attempt to control for such factors thraeginession or some other method all the more
inexplicable. SeePlaintiffs Motion in Liminere: Dr. Burtis at 4.

213 P. Kothari & Jerold B. WarneEconometrics of Event Studjés HANDBOOK OF CORPORATEFINANCE:
EMPIRICAL CORPORATEFINANCE, Vol. 1, at8 (B. Espen Eckbo, ed., 2007).

% Burtis Initial Report  27.
% Gilbert Direct 1 228.



That is Dr. Burtis “offer[ed] no opinion that the alleged relevant market would have expanded a
a [lesser] rate btfbor the Apple agency agreementé."Thus, far from “admitting” that one
could not isolate the relationship between the adoption of agency and the industry’s gtewth r
ProfessoGilbert wascriticizing Dr. Burtis’'s analysis because it did not account for the general
growth trend Apparently, Applenow agreesvith ProfessoiGilbert’s criticism

ProfessoGilbert’s only conclusion related to the industry growth rate was that
Dr. Burtis’s opinion was not only irrelevant, baiso inaccurateSpecifically,in an analysis
using Dr. Burtis’ddata,ProfessoiGilbert found that the number of paid e-book purchases of all
titles at all eretailers grew more slowly in the year following the switch to agency thamgdu
the year prior to agendy. By failing to account for industry sales growth over time, Dr. Burtis
underestimates the true competitive harm causatdogonspirag and falsely attributes the
naturalgrowth in e-book sales to the agency agreements. Apple itself concedes thawastput
growing “at very high rates” both before and after the adoption of the Apple Agency
Agreements, so it is inexcusable tlraDr. Burtis’sanalysis this fact was ignorél

CONCLUSION
For the foregoing reasons, the Unitatdhtegespectfully requesthatApple’s motionin

limine be denied.

2 Apple MIL. at 10.
% Gilbert Direct § 233.
% Apple MIL. at 9.
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Dated: May 3, 2013

Respectfully submitted,
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