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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

Lead case: 12 Civ. 3114
IN RE CITIGROUP SHAREHOLDER : (JPO)
DERIVATIVE LITIGATION .

OPINION & ORDER

J. PAUL OETKEN, District Judge:

This is aconsolidated “say on pay” shareholder derivative action on behalf of nominal
defendant Citigroup Inc. (“Citigroup”) against Citigroup’s Board of Direx{tthe Board”) and
certain former and current Citigroup executives. Asserting claims uredawBre law and the
Securities Exchange Act of 1934d Complaint allegethatthe Board’s authorization of pay
increases foiinter alios Defendant¥ikram Pandit and John Haven, was in violation of the
Board’s payfor-performance executive compensation policy. After valulytdismissing their
action, Plaintiffs now move for attorney’s fees in the amount of $6 million. For thenetsat
follow, Plaintiffs’ motion is denied.

l. Background

This case stems from an advisory proposal on Citigroup’s 2011 executive compensation
program, which was rejected by a majority of Citigroup’s shareholders in @fispgy” proxy
vote on April 17, 2012. (Dkt. No. 29, (“Compl.”) at 1 7.) The vote was a major blow to the
Board, because, as one journalist noted, it made Citigroup “the first big bankatpag@lan
get a thumbs down.” (Dkt. No. 55 (“Eaton Decl.”), Ex. 4.)

Two days later, on April 19, 201PJaintiffs initiated this action. (Dkt. No. f.)The

Complaintalleges that the Board had approved excessive compmnaatards for 2011 and had

! More specifically, the first suityloskal v. Pandit, et glNo. 12 Civ. 3114, was filed on April

19, 2012.Sciuto v. Pandit, et gINo. 12 Civ. 322 andKenny v. Pandit, et gINo. 12 Civ.

3453, were initiated shortly thereafter. The Court consolidated the three actiomg ity Ju
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caused Citigroup to issue a proxy statement that was false and misfe&egifically, the
Complaint focuses on th&54 million” in compensation granted to “Citigroup’s five highest-
paid officers,” Vikram Pandit, John Gerspach, John Havens, Brian Leach, and Manuz-Medi
Mora. (d. at J 47(emphasis in original)®

Defendantsnoved to dismiss the action on October 11, 2012. (Dkt. No. 32.) On
October 16, 2012, Pandit and Havens resigned fromréspectivgositionsin the Company.
On October 19, 2012, Plaintiffs’ counsel sent a letter to cofmsBlefendants, Mary Eaton,
which stated in part:

As you know, in the [Citigroup derivative action], Plaintiffs allege
that certain current and former members of Citigroup’s Board . . .
breached their fiduciary duties as a result of the improper and
egregious authorization and receipt of significant 2011 pay raises,
and in particular, the Board’s authorization of increases for, among
others, defendants [Pandit and Havens] . . ..

On October 16, 2012, in a surprise announcement, it was disclosed
for the first time that defendgstPandit and Haven] had abruptly
“resigned”. . . . Notably, ] October 16, 201ZForbesarticle
entitled “Citigroup Loses Top Two Executsjelncluding Pandit”
speculatedhat Pandit’s resignation “may have been as a result of
disagreement over changes to Mr. Pandit's pay package that
investors may be insisting on during the inevitable consultation

2012. (Dkt. No. 7.) Plaintiffs filed an amended consolidated complaint on August 27, 2012.
(Compl.)

2 The Complaint contains four causes of acti®hefirst threeclaims, including théwo breach
of fiduciary duty claims, are state law claims over which this Court has supmignjurisdiction
pursuant to 28 U.S.C. § 1367. By contrast ftheth claim, which alleges that Defendants
issued a false and misleading proxy statement, was brought under Section 14(&ectititees
and Exclange Act of 1934.

% The Complaint contains a copy of the summary chart appearing in the Compensation
Discussion and Analysis of the Proxy Statement, which explains that the exeeattisgue
received thedllowing amounts of compensation in 2011: $15 million for Pandit, $6 million for
Gerspach, $13 million for Havens, $9 million for Leach, and $11 million for Madiowa. For
each of these executives, the abstaed awards wemmposedf base salary,ash bonus,
deferred stock, and deferred cash.



following on from the negative Say on Pay vote,” ethis the
same negativeote challenged in the Action. . . .

Since these “resignations” were announced, there has been
rampant speculation in the financial media that both Pandit and
Havens will soon become the recipients of lucrative “exit
packages” of'separation plans.” . . . To the extent that any such
financial benefit may have already been provided to Pandit and/or
Havens, we hereby demand that these benefits be returned to the
Company immediately. To the extent that no such benefits have
been provided to date, we demand that the Board enter into
“freeze” or standstill agreements with Pandit and Havens
forthwith, holding any such benefits in abeyance until the
resolution of the Action.

Please indicate to us, in writing, whether Pandit and/or Havens and
the Board are willing toenter into the “freeze” or standstill
agreements . . . no later than 5:00 P.M. (Eastern) on Monday,
October 22, 2012. If [they] are unwilling to agree to enter into
such agreements, we will seek all appropriate relief tfmrCourt,
including additional damages and potentially injunctive relief.

To be clear, we are providing this letter . . . to you at this juncture
as a professional courtesy prior to Court intervention. As you
know, in this Action, Plaintiff allege thahey were not required
under Delaware law to issue a “peit demand” on the Board. . .
This letter is not a waiver of [Plaintiffs’] right to allege and argue
“demand futility” in the Action . . . .

(Pls.” Mem., Ex. A.)
On November 9, 2012, Citigroup filed a FornkK8&vith the Securities and Exchange
Commission (“the &”). (PlIs.” Mem., Ex. C.) The 8-K provided in part:

Subject to the conditions set forth in the Agreements, the [Board]
has granted to Messrs. Pandit and Havens $6,653,444 and
$6,792,222 as incentive awards, respectively, for their significant
contributions to Citigroup during 2012 . . ..

Each of Messs. Pandit and Havens will forfeit or continue to vest

in awards previously granted to them, as required under the terms
of thoseawards. Specifically, under the terms of the logrgn
performance retention granted to him in May 2011, Mr. Pandit will
no longer have the opportunity to earn the profit sharing, unvested
stock option, or deferred stock components of the retention award
Under the terms of the lortgrm performance retention awards
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granted to him in February 2011, Mr. Havens will no longer have
the opportunity to earn the profit sharing component of his
retention award and he will no longer have the right to vest in a
portion of his stock option component; in addition, he will forfeit
other awards.
Mr. Pandit will continue to vest in deferred stock and deferred cash
incentive awards . . . that were awarded as part of the regular
annual incentive awards for performance in 2011 . . ..
Similarly, Mr. Havens will continue to vest in deferred stock and
deferred cash incentive awards . . . that were awarded as part of the
regular annual incentive awards for performance in 2011 . . ..
(Id.) The8-K also containedopiesof the separation agreements between Citigroup and both
Pandit and Havensld()
As per this Court’s order, Plaintiffs’ opposition to Defendants’ motion to dsswas due
thirty days after the filing of Defendants’ motion. (Dkt. No. 7.) On November 13, 2012,
Plaintiffs requested a thidgray extension, in order teérefully and thoroughly evaluate the
impact of the Company’s recent actions upon the claims asserted in the Actith.N¢D37.)
That request was granted on November 20, 201@.) During a telephonic conference on
November 28, 2012, Plaintiffs informed the Court that they intended to voluntarily dismiss the
lawsuit. On January 2, 2013, this Court granted Plaintiffs’ voluntary dismissal of this
consolidated action. (Dkt. No. 46.) Plaintiffs never opposed Defendants’ motion to dismiss
On January 25, 2013, Plaintiffs moved for attorney’s fees. (Dkt. No. 53 (“Pls.” Mem.”).)
Defendants opposed on February 25, 2013. (Dkt. No. 54 (“Defs.” Opp'Rlaintiffs replied
on March 15, 2013. (Dkt. No. 56.).
. Discussion
“Under the bedrock principle known as the American Rule, each litigant pays his own

attorney’s fees, win or lose, unless a statute or contract provides otherMiemecV. Gen

Revenue Corpl133 SCt. 1166, 1175 (2013) (internal quotation marks, citations, and alterations
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omitted) There are, however, exceptions to this rule. One such exception iscéilkedo-
“common benefit” doctrine, which applies where an action “confergatantiabenefit on he
members of an ascertainable class . .Rdgdonich v. Senyshyb2 F.3d 28, 31-32 (2d Cir. 1995)
(emphasis added, internal citations and quotation marks omgatsialsdJnited Vanguard
Fund, Inc. v. TakeCarénc., 693 A.2d 1076, 1079 (Del. 199F]C]ourts have long recognized
the ‘common corporate benefit’ doctrine as a basis for the reimbursementioégdtdees and
expenses in corporate litigatidr{citation omitted).

The common-benefit doctrine often applies “in shareholder derivative actiongartd a
fees indirectly against other shareholders benefiting from the law staiking the nominal
corporate defndant.” Christensen v. Kiew#Vurdock Inv. Corp.815 F.2d 206, 21@d Cir.

1987). Under Delaware lawthis exception applies only whéithe suit was meritorious when

filed; action producing benefit to the corporation was taken by the defendamts &¢hidicial
resolution was achieved; and the resulting corporate benefit was caulsadlgl te the lawst”

Allied Artists Pictures Corp. \Barron, 413 A.2d 876, 878Jel. 1980) see also United

Vanguard Fund, In¢.693 A.2d at 107@ame). By contrast, under the federal law of this circuit,
the exception applies irrespective of whether the suit has merit, as longiaigdtierl conferred

a benet on an ascertainable class of shareholders and/or the comigapgel v. Wien743

F.2d 129, 135 (2d Cir. 1984ee alsdBrautigan v. BrattNo. 98 Civ. 9060 (JSM), 2000 WL
1264289, at *1 (S.D.N.Y. Sept. 5, 2000) (“[U]nlike in some other circuits, in the Second Circuit
the plaintiff is not required to show that the complaint had sufficient merit to surmiaian to

dismiss before the plaintiff can recover fees where a common fund case has beshhydioe



defendant corrective actioi (citing Savoie v. Merchants Ban84 F.3d 52, 56 (2d Cir.
1996)))#

A. Mootness

Where a suit halsecome mootithe buden of proof as to causatiorfer purposes of
determining the plaintiffseligibility for an award of attorneys’ feesshifts from the plaintiff to
the corporation.” In re Pfizer Shareholder Derivative Litigi80 F. Supp. 2d 331, 335
(S.D.N.Y. 2011) (citingrandycraftsinc. v. Initio Partners562 A.2d 1162, 1165 (Del. 1989))
see alsdavoig 84 F.3d at 5T*When the defendant has taken action to moot the lawsuit,
defendant bears the burden of proof to establish the absencauga connection between the
lawsuit and the defendastaction.” (citingkoppel, 743 F.2d at 135). Otherwise, “the burden of
showing causation lies with the shareholder seeking to recover fees rather tt@ipdnation.”
In re Pfizer 780 F. Supp. 2dt 335(citations omitted) Thus, at the outset, the Court must
determine whether this action have been mooted, as Plaintiffs contend.

A suit is not mooted unless it “cures the alleged wrong to the corporation’s benéfit . . .
Barron, 413 A.2d at 880see also In re Oracle Sec. Liti@52 F. Supp. 1437, 1446 (N.D. Cal.
1994) (explaining that the mootness exception applies “when the beneficial cogubi@te

completely remediethe wrong complained of and therefpotsthe derivative actioh

* The parties hotly dispute whether federal common law or Delawaragdplies to this petition
for attorney’s feesCompare Absolute Recovery Hedge Fund LP v. Gaylord Container,Corp.
185 F. Supp. 2d 381, 386 & n.15 (S.D.N.Y. 2002) (Delaware law applicable to plaintiffs’
petition for attorney’s fees stemming from common law breach of fiduciarycthity, while
federal law applies to claim under Section 14(e) of the '34 Adth, Brautigan 2000 WL
1264289, at *1 (holding that in nadiversity cases, federal law applies to application for
attorney’s fees). The Court agrees with Defendants that, as to the threavs@tems,
Plaintiffs cannot be awarded attorney’s fees unless they can show thatitimsadt merit. See
Felder v. Casey487 U.S. 131, 151 (1998) (holding that state substantive law appliesEreler
regardless of whether a federal court “exercises diversity oepejuisdiction over state law
claims”). In any eventfor the reasons explained beldWaintiffs’ counsel are not entitled to
fees under either regime.
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(emphasis in originalcitations omittey); Black’s Law Dictionary (9tled. 2009)defining
“moot case” as “[a] matter in which a controversy no longer exists; a case thatpoedgm@man
abstract question that does not arise from existing facts or rights”).

Here, Plaintiffs Complaint contains four causes of action against various directors and/or
officers of Citigroupall of whichprimarily concern “the Board’s recent authorization of
excessive 2011 compensation for executives who have presided over extremely lisgppoi
company performance.” (Compl. at fs2g also id. aff 3536, 43, 47.) According to the
Complaint, the $54 million in 2011 executive compensation arttunfjve executives was
divided as follows: Pandit earned $15 million; Gerspach was awarded $6 million; Haagns w
awarded $13 million; Leach was awarded $9 million; Medina-Mora was awarded $ibh.mil

Despite Plaintiffs’ insistence to the contrary, Plaintiffs’ claseeking damages and/or
disgorgement of excessi@®11 compensation have not been modtétbneof the five above-
named persons hasaid backany of the $54 million at issue in the Complaint. Gerspaelagch,
and Medina-Mora remain Citigroup officers, and their 2011 compensation has not beid affec
in any way. Thus, the portions of the claims concerning the $26 million of compensation
receivedby these individuals have not been mooted in any fashitewise, while Pandit and
Havens have forfeited certdiong-term retention awards specifically,“profit sharing[under
theKey Employee Profit Sharing Plan (“KEPSR )invested stock optioner deferred stock
components of the retention award”—it is undisputed that neithefiolfaged hisannual

compensatiofior 2011° In other words, Pandit and Havens hagereturned to Citigroup any

®> Likewise, Plaintiffs have not obtained any relief for the two causes of dhtibchallenged the
compensatiomelated disclosure i€@itigroup’s Proxy Stéements. Those claims are therefore not
mooted either.

® The Complaint does not even mentthe “‘unvested stock optia# or “deferred stock
components” provided to Pandit and Haven. And while the Complaint does discuss the KEPSP
at length §eeCompl. at 1 55-62), it does not appear to challéng&EPSP as excessive, but
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of their portionsof the $54 million at issue in this casétheir annualcompensation in 2011
was indeed excessive, nothing that has happened since the filing of the Complagntddised
that wrong. Accordin re Oracle 852 F. Supp. at 1447@taclés changes in cporate policy in
this case did not moot derivative plaintift®mplaints of fraud, insider trading and breach of
fiduciary duty by the individual defendants. Corporate policy changes would rembdy
prospective injury and not past damages Oracle saffend thus would not moot the derivative
claims here.Derivative ounsel have pointed to no Delaware cases supporting bshiféing in
the absence of a compdéy moot derivative plaintiffstase. Neither have derivative counsel
proffered a basis fdhe court to extend the ‘mootness téstyond that which the Delaware
courts have heretofore developefdGyimes v. Donald791 A.2d 818, 822 (Del. Ch. 2000)

(plaintiff not entitled to recover fees because his claim was not rendered’'moot).

rather seems to assert that “Defendants issued false and misleading stadess@osdly
understating the compensation defendant Pandit stood to receive under the KEP.ZIPYT (
55.) In any event, as is explained above, the majority of the Complaint concerns annual
compensation, not the KEPSP, and these allegations have not been mooted.

" Plaintiffs rely on a string of cases, which together affirm the unreablgropositionthat a

case is considered mooted even where the benefit coniemetiexacthithe same as the benefit
sought by the ComplaintSee Howie . Elite Info.Grp., Inc, No. 00 Civ. 462, 2001 WL 753803,

at *2 (D. Del. June 29, 2001) (explaining that a case is mooted “where a defendant corporation
takes steps to . . . moot a case and in so doing produces a benefittsithé@isought by the
shareholders’ litigation”). Yet the problem here is siatply that thébenefitsought by Plaintiffs

is slightly different from the benefit received.e., that the Complaint seeks an injunction but

the complaint was mooted by some other means—nbut thaltbged wrong([s]raised in the
Complaint simply have not been “cure[d]Barron, 413 A.2d at 880.

A cursory glance at several of the cases cited by Defendants makes plain theodistinct
Plaintiff relies onUnited Vanguard Fund, Inc. v. TakeCare, |nghere the Delaware Chancery
Court determinethat a claim that a proposed merger was at an unfairly low pricenaated
after the stock was sold at a higher price, despite the fact that the conlgint isjunctive
relief. 727 A.2d 844, 846 (Del. Ch. 1998). There, the exact benefit sought by the complaint—
injunctive relief—was not conferred on the shareholders, buimtomgalleged by the
Complaint—that the stock price was too lowras indeed rendered moot. Similarly, Plaintiffs
rely onKoppel v.Wien which concerned a suit to amend a partnership agreemeftppe|
however, the action was indisputably mooted when the defendants decided not to pursue the
partnership amendment. 743 F.2d at 132. It is worth noting, moreover, Kaipe| it was the
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Plaintiffs’ claims therefore have not been rendered moot.

B. Causal Connection

Because Plaintiffs’ claims are not moot, the burden falls on Plaintiffs to dénaterthat
their actions have securedabstantiabenefit for Citigroup and its sharehold&rsPlaintiffs
argue that “Plaintiffs’ Counsel were, at the very least, a partial cause of'®andiHavens’
sudden ‘resignations,’” and the Board’s subsequent decision to acquiesce to P lkdami&nd
that the Company deny severance and rescind 2011 payments made to the aforementioned
executives.” (PIs.” Mem. at 2.) This contentistoth unsupported arfdrfetched. Indeed, it
reflects gpost hoc ergo propter hdallacy, aschanges to executive compensation were already
underway when the suit was filédPlaintiffs filed this suit immediately after Citigroup
conducted a “say on pay” vote. But evaidre the suit was filed, Citigroup had already made
clear that a major shakeupexecutive compensation was forthcoming. For example, shortly
after thevote, former CitigroufChairmanRichard Parsapublicly statedhat he considered the
vote a “serious matter” and that the Board would take steps to “fix” the Compx@gstive
compensation programSé¢eEaton Decl., Ex. 2-3.) Moreover, after the vote but before this

action was filed, the Board agreed to engage an outside consoladdress the executive

defendantsnot the plaintiff, who moved to dismiss the case as moot. Indeed, the plaintiffs in
Koppelstrenuouslybjectedo the dismissal of the actiond.

In short, Plaintiffs have cited no cases, nor does this Court know of any, holding that a
derivative action should be considered moot where the exact wrong alleged in the Qtomaglai
not been, and could feasibly still be, redressed.

8 Even if Plaintiffs’ actionwerenot moot Plaintiffs’ claim for attorney’s fees would nonetheless
fail, as it is simply inconceivable that this action in any way caused Citigroop’sctive
measuresOf course, the fact that Plaintiffs’ claims are have not be mooted renders Rlaintif
theory that the actions taken by Citigroup were in response to the lawsuit abrin@miikely.

% Indeed, the Court is inclined to believe that Plaintiffs’ theory of events el/éhte cause and
effect: it is not that Plaintiffs’ action caused the reforms, but that indicia oétbensto come
spurredPlaintiffs to bring this suit.



compensation programs in light of shareholder concerns. (Eaton Decl., Ex. 23.) tholeed,
these discussionsand before Rintiffs’ suit hadbeen filed—Mr. Pandit himself acknowledged
that Citigroup needed to “take seriously the results of the Say-on-Pay vote” idecogsfuture
executive compensationld() It was only after these developments that Plaintiffs filed this suit
knowing full well, as one article on tlsay-on-pay vote put it, that while the “vote is non-
binding . . ., [ij]gnoring shareholders’ wishes could put Citi directors on the hot seat. . ..” (Eaton
Decl., Ex. 4.)Plaintiffs’ own Standstill Letter quotes fronFarbesarticle which speculates that
Pandit’s resignation may well have stemmed from thevitableconsultations following on
from the negative Say on Pay vote.” (Standstill Letter at 2 (emphasis aseled)sdabn
Decl., Ex. 4 (noting that both Parson and Citi’'s spokesperson “promise[d] that the boad] w[oul
consult with shareholders”).) In other words, shareholder pressure, not the |avsste in
this action, vasthe cause of Citigroup’s policy changes.

This is particularly clear given the unlikelihood of Plaintiffs’ succagbese lawsuits.
Plaintiffs took the position in this litigation that they were excused from makprgsuit
demand on the Board on the ground that stwders rejected the Board’s executive
compensation proposaBut the vast weight of authority—both now and at the time this suit was
being litigated—suggests thatlaintiffs should not be excused from making a demand on the
board where the shareholders reject proposed executive compensation through pasayete.-
See, e.gRaul v. RyndNo. 11 Civ. 560, 2013 WL 1010290, at *10 (D. Del. Mar. 14, 2013)
(“[T]he Board'’s failure to change course in light of the say-on-pay vote does/aatsg to a
substantial likelihood of personal liability, nor demonstrate that the Board wouldbaare
unable objectively to evaluate a demand to bring suwansorv. Well No. 11 Civ. 2142,
2012 WL 4442795, at *7 (D. Colo. Sept. 26, 20138bhorer’s Local v. Intersjl868 F. Supp. 2d

838, 849 (N.D. Cal. 2032Plumbers Local No. 137 Pension Fund v. DaMe. 11 Civ. 633,
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2012 WL 104776, at *5-8 (D. Or. Jan. 11, 20Iyamsters Local 237 Additional Sec. Benefit
Fundv. McCarthy 2011 WL 4836230, at *5 (Ga. Sup. Ct. Sept. 16, 2088 alsd5 U.S.C. §
78n-1(c) (explaining tlat a sayon-pay vote “may not be construed to create or imply any
change to the fiduciary duties of such issuer or board of directors” or “te are@abply any
additional fiduciary duties for such issuer or board of directdfs”).

In sum, it not plausible that this action caused the Board to terminate Pandit and Haven
and to alter their compensation, particularly given that (1) the Board hadyalredergone the
expense of filing a motion to dismiss; (2) the motion was likely taesed; and (3) the Board
had no reason to believe that the actions taken would end this litigation.

C. The Standstill Letter

Plaintiffs also contend that they are entitled to attorney’s fees for writingtémelstill
Letter. This argument is similarlynpersuasive.

To the extenthatPlaintiffs contend that Defendants have the burden of demonstrating

19 plaintiffs direct the Court tNECAIBEW Pension Fund ex rel. Cincinnati Bell, Inc. v. Cox
No. 11 Civ. 451, 2011 WL 4383368, at *4 (S.D. Ohio Sept. 20, 2@153y on pay caselding
that demand was futile when all directors wiamlapproved the challenged compensation were
named as defendants. However, @ecinnati Bellcourt wasapplying Ohio law, and courts
applying Delaware law have universally distinguis@aacinnatiBell on this ground.See Raul
2013 WL 1010290, at *11 (collecting cases).

1 In their brief, Plaintiffs contend that it would be “wholly misplaced” to arguedeavative
suits such as this one “are incapable of causing the types of benefits that abgettteothis
Motion.” (PIs.” Mem. at 17.) The Court does not questlat tlerivatives suits can have real
effects on corporate governance, or that plaintiffs’ attorneys should be conegenbate
derivatives actions confer a benefit on the corporations they teBgetSurowitz v. Hilton Hotels
Corp., 383 U.S. 363, 3701966) (‘{D]erivative suits have played a rather important role in
protecting shareholders of corporations from the designing schemes amdfviisiders who
are willing to betray their compaigyinterests irder to enrich themselves.9eealso In re
Fuqua Indus., Inc. Shareholder Litjgi52 A.2d 126, 133 (Del. Ch. 1999tir legal system has
privatized in part the enforcement mechanism for policing fiduciaries byiatiqwivate
attorneys to bring suits on behalf of nominal shareholder plaintiffs. In so doing, com®EE
safeguarded from fiduciary breaches and shareholders thereby ben€fe"Court simply does
not conclude that any such benefit was conferred through this litigation.
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that the Standstill Letter did render a benefit to Citigroup, the Court disagisme of the relief
sought by the Standstill Letter appears in the Complaint, despite PlalmNfaghad ample
opportunity to amend. As Judge Rakoff has recently noted, the argument that “D&awese
would extend th[e] burden-shifting framework to parties who took measures other itigaarid
prosecuting a lawsuitdefies both “law [and] logic . . . . To hold otherwise would be an open
invitation for non-parties to engage in frivolous efforts at garnering an undeseare$h
attorneys’ fees in any shareholder derivative settlement, no matter hote rida@ioconnection
to the substance of the litigatidonin re Pfizer 780 F. Supp. 2d at 335.

Plaintiffs havealsofailed to demonstrate a causal connection between any corporate
benefit and the Standstill Letter. Quite the contrary, the notion that any cansaction exists
is simply inplausible. Plaintiffs’ counsel sent Defense counsel the Standstill Let@ctober
19, 2012 warningthat, unlesshe Board agreed to “freeze” Pandit and Havens’ exit packages by
October 22, 2012 at 5:00 p.m., “we will seek all appropriate relief from the Court, including
additional damages and potentially injunctive relief.” (Standstill Letter at 2t OBiober 22,
2012 came and went, and Plaintiffs did not amend their Complaint or seek any additiehal rel
from this Cout. Under these circumstances, it is impossible to conclude that the Standstill Letter
somehow was the cause of the decision to rescind their exit packages. And agaihagjiaesn t
the Standstill Letter notes, Pandit and Haven were likely pushed out as a resutiagf timpay
vote, it is not at all surprising that they were not handed lucrative exit packagegs eratheut

the door'?

2 Moreover, Plaintiffs have cited no cases suggesting that a party may bedfessinder
Delaware law for simply sendiryletter to a company threatening additional litigation, without
providing any additional corporate benef@f. Gilson v. Chock FulD’'Nuts, 331 F.2d 107 (2d
Cir. 1964) (Friendly, J.) (awarding attorney’s fees to shareholder who uncokerediawful
acquisition of short swing profits and then brought the matter to the corporatiemtsoat}.
Courts have granted fees on the basis of pre-suit demand letters, for thes obagmn that it
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D. Request for Discovery

Plaintiffs have also requested discovery in connection with their application for
attorney’sfees, including all documents relating to the resignations and depositions of five
Citigroup directors. In light of the conclusions above that the underlying actionovesndered
moot and that there was no causal connection to a substantial benefit conferred orpémg/com
discovery is not warrantedsee Hensley v. Eckerha#t61 U.S. 424, 437 (1983) (“A request for
attorney’s fees should not result in a second major litigation.”).
1. Conclusion

For the foregoing reasons, Plaintiffs’ motion for attorney’s fees andsefqualiscovery
are DENIED.

The Clerk of the Court is directed to terminate the motion at docket number 52.

SO ORDERED.

Dated:New York, New York
August 19, 2013

%/ Tl —

J. PAUL OETKEN
United States District Judge

“would be penalizing efficiency and expediency” to punish plaintiff's counsel faesading in
their aims “without the necessity of legal proceedings and at less expeo#eriheim v.

Emerson ElecMfg. Co, 7 F.R.D. 195, 197 (E.D.N.Y. 1947). Here, however, the letter at issue
explicitly states that it inota presuit demand letter, but rather that it is provided to Defendants
“as a professional courtesy.” (Standstill Letter-& 2 Again, the Court knows of no precedent
for awardng fees in such a case, even wherenlike here—the plaintiffs demonstrate that their
letter created a benefit to the corporation.
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