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INTHE UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

AMADOU DIALLO ,

S2 09 Cr. 858
12 Civ. 3310

Plaintiff,
V.
UNITED STATES OF AMERICA Hon. Marvin E. Aspen

Defendant.

N e e

MEMORANDUM OPINION AND ORDER

Beforeusis apro semotion, pursuant to 28 U.S.C. § 225%0 ‘vacate, set asider
correct the sententeenderecagainst Amadou Diallon September 30, 2010. 28 U.S.C.
§ 225%a). (Pet.atl, 4.) Diallo is servinga sentence af20 monthsmprisormentfor his
conviction on two counts in violation of 18 U.S.C. 8 1951: one colucwnspiring to commit
Hobbs Act robberies and one countommiting a Hobbs Act robberyU.S. v. Diallo, 461
F. App'x 27, 29 (2d Cir. 2012)The sentence alsadludedforfeiture of$18,000.Id. Diallo
now argues that his conviction should be set aside because he was denied his Sixthelutnendm
right to effective assistance of counatekeveral points throughout the proceedings against him.
(Pet. a2—4.) Diallo’s motionis deniedfor the reasons discussed below.

BACKGROUND

In 2007, Diallo was a member of a robbery cthattargeted traffickers of untaxed
cigarettes and other counterfeit goods thisNew York Cityarea. (Replyat 3.) Diallo’s role in
the crew was to target and lure potential victims to designated meeting @édda®Piallo then
would directhis caconspirators, who posexd police officers, tapproach and remove the

victims from their vehicles(ld. at 4) On at least one occasigDiallo drove another co-

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2012cv03310/395910/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2012cv03310/395910/15/
http://dockets.justia.com/

conspirator to a victim’s vehiclandDiallo took possession of sustblenmerchandiséy
keeping it ina storage facilityocatedin Bronx, New York. [d.)

At trial, the government presented evidentéour separate robberiegld.) Three
robberies took place in 2007 awere part of the charged conspiracy that took place
approximately betwee@ctober 31, 200@dndDecember 42007. (d.) A fourth robbery took
place in Februarg008 that waadmissible “other act” evidence thfe conspiracy.ld.) The
government introduceelvidence thaincludedsixteenwitnesses’ testimony, two @fhich were
Diallo’s co-conspiratorsOfacio Falcon and Carlos JordaRalcon and Jordan testified pursuant
to their cooperation agreements with the governmeld.) (Additionally, the government
presenteaver 80 items of physical evidence, photographs, and documetgsaseagainst
Diallo. (1d.)

In April 2010, gury convicted Dialloof one count of conspiracy to commit Hobbs Act
robberies and one count of committing a Hobbs Act robbery involving untaxed cigarettes,
pursuant tdSection1981. (Pet. at 4; Reply at 3.He was acquitted of a separatéstantive
count of a robbery involving counterfeit goods. (Reply atVlg sentencediallo to 120
months imprisonment on September 30, 2010. (Pet. at 4.) We also ordered a forfeiture of
$18,000. Diallo, 461 F. App’x at 29. The Second Circuit Court of Appeals affirmed Diallo’s
conviction on February 8, 2012d. at 32. Diallo filed the presenBection 2255 petition on
April 26, 2012. (Pet. at1.)

Diallo alleges that higial counsel, Annemrie Hassettyas ineffective because she
(1) did not pursue a plea bargain on his behalf after he requested that sh€iilmggdvised
him of his sentence exposure upgmmviction after trial{3) misadvised him of the strength of

the government’s casand (4) did not object to various pieces of prejudicial evidence used



against him at trial(Pet.at 2-3.) Because Hassett did not pursue a giea on his behalf and
because the government never offered one toDiallo allegeshat he‘did not have a choice
but to proceed to trial.” Resp at 7-8) Diallo also asserts, howevéhat he was “not interested
in proceeding to trial.” Ifl. at 12.) Diallo alternatively arguethat because Hassatisadvised
him of his sentence exposure and the streofgjthe government’s case, he made the
“unintelligent” decision talltimatelygo o trial. (Pet at12) Lastly, healleges that Hassett was
ineffective because she failed to make various evidentiarytaec (d. at 3)

EVIDENTIARY HEARING

Preliminarily, we consider whether Diallo is entitled to an evidentiary heandgr
Section2255. Diallo argueghat he was denied effective assistance of counsel and that he can
prove the merits of his claims by way of an evidentiary hearing befor@atat 20-21.) The
government, howevedjsputes the necessity of a hearfoga determination othe merits.
(Resp. aB4-36.)

Section2255 calls for an evidentiary hearing to determine the merits of such claims
“[u]nless the motion and the files and records of the case conclusively shioivetpisoneris
entitled to no relief. 28 U.S.C. § 225f). Therefore, lte filing of a Sectior2255 petition does
not automatically entitle petitioner taan evidentiary hearingPetrucelli v. United Sates, No.

05 Civ. 9582, 2009 WL 4858081, at *13 n.1 (S.D.N.Y. Dec. 15, 2009) (¢it@mdield v. United
States, 565 F.2d 203, 207 (20ir. 1977)).

To warrant an evidentiary hearingpetitioner needs to “establisimly that he has a
‘plausible’ claim of ineffective assistance of counsel, not that ‘he willssacdy succeed on the
claim.” Puglisi v. United Sates, 586 F.3d 209, 213 (2dir. 2009) (quotingArmienti v. United

Sates (Armienti 1), 234 F.3d 820, 823 (2dir. 2000)). “Objective evidence must accompany



a petitioner’s claimsSee Ortega v. U.S (Ortega l), 09 Civ. 608, 2012 WL 2478277, at *8
(S.D.N.Y dJune 27, 2012jciting Puglisi, 586 F.3d at 216see also U.S v. Gordon, 156 F.3d
376, 381 (2dCir. 1998) (adopting th&objective evidenceule’ for the determination that “a
petitioner would have accepted a plea offeBYakye v. United Sates, 09 Civ. 8217, 2010VL
1645055, at *6 (S.D.N.Y. Apr. 22, 201®etrucelli, 2009 WL 4858081, at *13 n.IThe
procedurausedin determining whether an evidentiary hearing is warranted is analogous to
summary judgment proceduruglisi, 586 F.3d at 213We mustreview the record in a light
most favorable to Diallevhenconsideing whether his claims, if taken as true, woustiblish a
claim for relief. Id. If through this procedure there is a prima facie claim for reéheipwe may
allow an evidentiary hearindd. If a dispute as to material facts remaiasiearing should be
conducted to make relevant findindsl.; seealso U.S v. Aidlo, 814F.2d. 109, 113 (2€ir.
1987) (explaininghat an evidentiary hearingappropriate when the petitioner's motion
includes “assertions of fact that [the] petitioner is in a position to establisbninyetent
evidence”) Petitioner need only “identify available sources of relevant evidenedlis,
586 F.3d at 213-14In additionwe “need not assume the credibility of factual
assertions . .where the assertions are contradicted by the record in the underlying pigceed
Id. at 214.

Diallo’s allegations are not supported by objective evidence aside from his ssif “
serving asartions.” See Melo, 852F. Supp. 2d at 463 (citinGrisci v. United Sates,
108F. App’x 25, 27-28 (2cCir. 2004)). His allegationsalong withHassett’s declaratign
amount to a he said/she said situation between client and cthatse find would not be
better illuminated by a full evidentiary hearin§ee Chang, 250 F.3d 7986 (2d Cir. 2001)

(explaining that the court can reasonably find that “testimony . . . would add litttglong to



the written submissions”)While demeanor evideawould notbe availablgo usfor a
credibility determinationthrough this approach, we find that, given the record and submissions
before us, we would not be swayed othendiga findingof credibility in Diallo’s favor. Id.
Additionally, becausdiallo fails to supply evidence aside from b&reassertions in support of
his claims, any credibility findirgin his favor would be unpersuasivi@ecause we afamiliar
with the present case, it is within our discretion to determine that the watterd before us is
enough to determine the merits, as werddetailbelow, without a full evidentiary hearingee
id.

STANDARD OF REVIEW

We turn then to the merits Bhiallo’s petition. Petitioner is a pro se litigan{Pet. at +
2.) Accordingly, we “must construe [Diallo’s] submissions ‘liberally and imtet them to raise
the strongest arguments that they suggedfdo v. United Sates, 825F. Supp. 2d 457, 462
(S.D.N.Y. 2011) (citingvicPherson v. Coombe, 174 F.3d 276, 280 (2dir. 1999)).

Diallo argues that he received ineffective assistance of counsel at sevetsl poi
throughout the proceedings against him. (Pet. at 2—3.) “In order to prove ineffecsvanassi
[petitioner] must show (1) ‘that counssgliepresentatiofell below an objective standard of
reasonablenessand (2)‘that there is a reasonableopability that, but for counsa!’
unprofessional errors, the result of the proceeding would have been diffefmriiv. United
Sates, 317 F.3d 178, 182 (2dir. 2003) (quotingxtrickland v. Washington, 466 U.S. 668, 688,
694, 104S.Ct 2052, 2068 (1984)}ee also Lafler v. Cooper, — U.S.—, 132S.Ct. 1376,
1384 (2012) (“Defendants have a Sixth Amendment right to counsel, a right that extends to the
pleabargaining process.”Missouri v. Frye, — U.S.——, 1325.Ct. 1399, 1410 (2012)

(“[W]here a defendant pleadmiilty to less favorable ternand claimghatineffective assistance



of counsel caused him to miss out on a more favorable earlier plea thiéeirickland inquiry
“requires looking not at whether the defendant would have proceeded to trial” without the
ineffective assistance “but whether he wolitve accepted the offer to plead pursuant to the
terms earlier proposed;Mill v. Lockhart, 474U.S. 52, 58, 10&. Ct. 366, 370 (1985) (applying
the Strickland two-prongtest to guilty plea challenges alleging ineffective assistance of counsel)
A “reasonable probability is a probability sufficient to undermine confident®ei outcome” of

the proceedingsStrickland, 466U.S. at 694, 104 S. Ct. at 2068.

Because a@etitioner must meet both prongs of ®iackland test, it does not matter
which prongis analyzed first 466 U.Sat 697, 104S. Ct. at2069. Thus, we need not
necessarily consider both parts of 8weckland test if the claim fails at least oné&d. The
Strickland standard is “highly demanding’ and ‘rigorotisBennett v. United Sates, 663 F.3d
71, 85(2d Cir. 2011)(internal citations omitted)Additionally, we “must indulge a strong
presumption that counsel’s conduct falls within a wide range of reasonable iprodess
assistance; that is, .the challenged action ‘@t be considered sound trial strategy.”
Strickland, 466 U.S. at 689, 108. Ct. at2065 ¢iting Michel v. Louisiana, 350 U.S. 91, 101,

76 S.Ct. 158, 164 (1955)).
ANALYSIS

Diallo makes two separate arguments regarding Hasswitfectiveness concerning a
possible pleaehnl with the government-irst, Didlo alleges that he was forcéal go to trial
because Hassdtiled to pursue a plea degResp.at 7-8.) SecondDiallo alleges that because
Hassetfailed to properly advise him of his potential sentence exposure and the strethgth of
government’s case, imeade the “unintelligent” decision to go to trigPet at 12.) In addition,

Diallo argueghat because Hassd#tiled to make various evidentiary objections, he received



ineffective assistance of counsel at triPet at 3) We addresgach of thesarguments in turn
on ther merits

1. Whether Trial Counsel Was I neffective for Failing to Pursue a Plea Bargain

Diallo allegeshatHassett was ineffective because dltenot pursue a plea deal on his
behalfdespite his request for her to do sBef( at3.) According to DialloHassets failure to
pursue a deal was unreasonablel. 4t 16.) He also allegethathe was prejudicetb receive
more time in prison than he wouhdve received had he instead entemedearlyguilty plea”
(Id.) Hassett denietelling Diallo that she would pursue a plea deal on his beftdHssett Decl.
1 5) Rather, Hassettates that because of Diallo’s “consistent representations” of his innocence
to her, she did not tell Diallo that she would “contact the government to negotiateoa pisa
behalf” (Id.) At no time during the proceedings ditetgovernmeninakea plea offetto Diallo.
(Nawaday Declf 3)

“A defendant suffers a Sixth Amendment injury where his attorney fails to cenpiea
offer.” Pham, 317 F.3d at 182%ee also Ortega |, 2012WL 2478277 at*12 (explaining that in
proceedings where no plea is being offered, “it is not even clear under casatlfveth
counsel] had any obligation to inform [the defendant] . . . of the benefits of a ‘straight up plea’
versus the risks of going to trial.”)

Because no deal was eddfered, there is no objective evidence to assessxieat of
anyalleged prejudice toward3iallo. See Ortegal, 2012 WL 2478277, at *&iting Puglisi,

586 F.3d at 21)5 see Boakye, 2010WL 1645055, at *6Petrucelli, 2009 WL 4858081, at *13
n.1. Diallo cites to casedealing with instancesheretrial counselwasalleged to be ineffective
in regards to plea deadstually offered to their clients See, eg., Frye, — U.S. at— ,

132S.Ct. at1408(“[A]s a general rule, defense counsel has the duty to communicate formal



offers from the prosecution to accept a plea on terms and conditions that may abléatmthe
accused); Lafler, — U.S. at— , 132 St at1387 (if a plea bargain has been offered, a
defendant has the right to effective assistance of counsel in consideringneiteept it.”);
Boriav. Keane, 99 F.3d 492, 497-9&d Cir. 1996) (discussing how trial counsel “never gave
his client any advice or suggestiontasiow to deal with the Peopedffered plea bargain”)
McClain v. United Sates, No. 12 Civ. 2205, 2013 WL 116356at*4 & n.4 (D.N.J.Mar. 19,
2013) (“While a defense counsel is obligated to convey a plea offer and disdubsswiient
theconsequences of accepting such offer or declining it, these obligations attath tbely
offers actually made.”)

Because no deal was ever offeredtallo, suchcasesegarding the failure to convey a
plea deabr the failure toproperly advise a clienh regards to an offered desie not applicable.
Even though Diallo maintains that he asked Hassett to pursue a deal on his behalf, he does not
offer any objective evidengevhich in this case would be in the form of a plea deal actually
offered,to measurehe extent to which heas prejudicedby her alleged ineffectivenestat all.
Therefore, his initial plea negotiations argument failshiekland “prejudicé prongof the
necessary twprongtest. Strickland, 466 U.S at 687, 108. Ct. at D64.

While it is notnecessaryor usto do sowe alsoconsider Diallo’s argument under the
“reasonablene$prongof theSrickland standard. 466 U.%t687-88, 697; 10%. Ct. at2064,
2069. “Even when a defendant specifically requests his coungelrgue a plea, simply failing
to do so is not ineffective assistance by counsgéaétranovo v. United Sates, No. 97 Civ.

3781, 2000 WL 22285%t*4 (S.D.N.Y. Feb. 10, 2000%ee also Brown v. Doe, 2 F.3d 1236,
1246 (2dCir. 1993) (explaininghatcounsel’sdecision not to initiate plea bargaining behalf

of a clientmaybe considered reasonable strateg@punsel is under no absolute duty to pursue a



plea deal on behalf of a clientl.S. v. Morel, No. 09 Civ. 8922, 201W/L 2900318 at *4
(S.D.N.Y. July 22, 2010)ee Armienti v. United States (Armienti 11), 313 F.3d 807, 814-15
(2d Cir. 2002);see also U.S v. Wells, 394 F.3d 725, 735 (9%@ir. 2005);U.S v. Boone, 62 F.3d
323, 327 (10tiCir. 1995);Dillon v. Duckworth, 751 F.2d 895, 90[7th Cir. 1985) Beansv.
Black, 757 F.2d 933, 936 (8t@ir. 1985). Where a defendant refuses to plead guilty, counsel
cannot be expected to pue plea negotiations with thevggernment.See Armienti 11, 313 F.3d
at 814-15citing U.S v. Yost, No. 98 CR 974, 2001 WL 536937, at *7 (S.D.N.Y. May 21,
2001)). For instance, “[ihsistence on innocence, although not dispositive, weighs against
finding that p petitioner] would have accepted a plea deklelo, 825F. Supp. 2d at 463 (citing
Cullen v. United Sates, 194 F.3d 401, 407 (2diC1999)). Typically, we will not reviewuch
strategic decisions by an attorneéylorel, 2010 WL 2900318, at *4 (citinGastranovo, 2000
WL 222859, at *4). Finally,téorneys are not expectéi do thatwhich is futile? Welch v.
United Sates, 370F. App’x 739, 743 (7tICir. 2010) (citingArmienti Il, 313 F.2d at 814-15).

Hassett adviseDiallo thata cooperation agreement with the government could yield him
asentence of 21-27 months or lesBet( at10.) Diallo, howeveradmits to rejecting the
possibility of a cooperation agreement outrightl. &t 11) Diallo’s outright rejection of the
prospect of a cooperation agreemettradictshis insistence that he would have accepted any
plea deal in order tavoid trial.

Diallo maintained his innocencertiughout the proceedinggHassett Decly 5;Diallo
Ltr. Br. at 3, filed Feb. 16, 2010.) Diallo’s insistence on innocence during tlvegadongs
“undermines [his] bare assertion that he would have accepted a plea agreementlyf prope
advised.” See Zandi v. United Sates, 460F. App’x 51, 53 (2d Cir. 2012) (citinGullen,

194 F.3d at 407). Additionally, the pursuit of a plea dedbiatio’s behalflikely would not



have madstrategicsenseagiven his insistence on innocenddassett’s alleged failure to pursue
the deal despitBiallo’s professed innocence throughout the proceedintyeisforenot
unreasonable and does not meet3heekland standard.

Finally, Diallo allegesthat his counsel should have interpretedonidfered Defendant’s
Statement of e Offenséto be an assertion of enoughilt to move her to pursueplea deal
for him. (Resp.at 6 & RespAttach. 1 “Defendant’s Statemenj.'Diallo alleges that he “sat
with [Hassett] andigave her the] statement about his involvement in the crime.” (Resp. at 6.)
We do not, however, hawany irdication where this undatestatement came fromwvhen it was
allegedly shavn to Hassettpr how it was usetby her, if at all. Moreover Diallo deniedany
involvement in the cmes charged his motions in limine brief to the cour{Diallo Ltr. Br.
at 3.) We give more weight tBiallo’s pretrial letter brief to the court professing his innocence
than hisalleged saitement of guilt thas undated. 1(d.)

Because Diallo cannot provide wgh objective evidence in the form of an actual plea
deal offer, we are unable to determine whether hepngsdicedior Srickland purposes.As
previously discussed, Diallofgst argument failshe Strickland two-prongtestbased on the
prejudice requiremeralone. Srrickland, 466U.S.at 697, 104S. Ct. at2069.

2. Whether Trial Counsel Misadvised Petitioner asto His Sentence Exposure
and the Strength of the Case against Him

Diallo allegesn his second argumettiat Hassetivas ineffective because she
misadvised him of his sentencing exposure upon a conviction at triaf #mel strength othe
government’s case Pét. at 1719) Diallo alleges that Hassett’s advice regarding both points
wasunreasonable and unprofessionad.)( Based on her unreasonable advidia)lo stateghat

he made théunintelligent” decision to go to triatesulting inprejudice. (Diallo Aff. 1 6-8.)

10



Preliminarily, weperceivethat Diallo’s second argument is inconsistent with his first.
Diallo first alleged that he had no choice but to proceed to trial given that ther®\whesadeal
offered (Resp. Attach. 4,tr. to J.Aspenat 2) In his second argument, howev@rallo alleges
thathe decided to proceed to trial basedHessett’sadviceregardinghis exposure and the
strength of the case against hir(Pet. at 16-19.)

a. Sentencing Exposure

Where there is a “great disparity” between the “actual maximum sentencingiexXpos
and the exposure advice given by trial counsel, there is “sufficient objesitkence to establish
a reasonable probability that the outcome of the proceedings wowd di@ordon, 156 F.3d at
381. Such disparity in combinatievith a petitioner’s statement is “sufficient objective
evidence . . to support a finding of prejudice un@aickland.” 1d; see also Zandi,
460F. App’x at 52 (citingRaysor v. United Sates, 647 F.3d 491, 495 (2d Cir. 20})1)

Diallo asserts that “he would have definitely accepted a timely guiltyifohed for trial
counsel’'s misrepresentation during the plea stagé&sdat5.) Because there was no formal
plea deal ever offered by thexgernment, Diallo’s claim of prejudieebased orHassett’s
sentence exposueglvice—fails. SeeLafler, — U.S. at— , 132.Ct. at 1387 (“If no plea
offer is made, or a plea deal is accepted by the defendant but rejected by the quidgegth
raised here [prejudice resulting from ineffective assistance of counsplysioes not arise.”);
Frye, — U.S.at— , 132 S. Ct. at 1409-10 (discussing applicable prejudic&uinttiand
where an offered plea has lapsed or been rejected due to counsel’s ineffegtiveness

We also briefly consider the reasonablenedsdasfsett’'s advice regarding Diallo’s
sentencing exposut®th before trial and before sentencirigvo years’ difference in sentence

exposure is not a gross disparity under applicedde law See Gordon, 156 F.3d at 377—78,

11



380 (discussing trial counsel’s advice of a T120Ath max sentence exposure after trial was
“grossly underestimat[ed]” when compared to the actual sentence of 210 morghg)Day,
969 F.2d 3940-43 (3dCir. 1992) (discussing trial counsel’'s “substardiadvice” of an eleven
yearsentence after trial when petitioner actually faced a twewbyyear sentenc®r greater
posttrial despite a fiveyear sentence plea bargain offeAdlditionally, advice regarding a
possible sentence efttrial is not gguarantee. “Bcause [@aexposure] assessment requires the
attorney to give [her] client advice on matters that are contingent and, talsgmnee, subject to
chance, an inaccurate prediction as to the sentence a defendant is likely to rezeirial aft
should only rarely be sgeptible to an ineffective assistance clair@dlotti v. United States,
No. 11 Civ. 1402, 2012 WL 1122972, at *14 (S.D.N.Y. Apr. 4, 2(&&ing U.S v. Sveeney,
878 F.2d 68, 70 (2€ir. 1989)).

The difference between Dialfbactualsentence upoconviction (120 months) arttle
sentence thdtlassett allegedly advised him wasraasonable possibility{78—96 monthsis
two years (Resp. at 1(0Resp Attach 3, Handwritten Notes.piallo also allegeshatHassett
told himprior to trialthat an “early plea” could eaimm 57 to 71 months in prisor§Diallo Aff.
1 9.) Diallo states in his petition théhe differenceof pleading guilty for [a] 57—71 month
sentence, to 78-97 months sentence following [a] trialicbam” was“only 21-26 months,” so
he“decided tatake the chance of going to trial ..” (Pet. at 12.)Diallo alleges that he would
have “benefited from a substantiatiuetion of sentence” had he glguilty earlyon instead of
going to trial. (Id. at17.) Hassetdenies Diallo’s allegations arsthiteghatshe informed hinof
the twentyyear statutory maximum for eaciithe courd he faced (Hassett Decl. %.)

Diallo provided the court with evidence of Hassett’'s handwritten notes to him regardin

the alleged advice concerning a “reasonable possibilitgkpbsure postdal, which confirms

12



what Diallo alleged (RespAttach 3, Handwritten Notes.) ¥en if we look at the allegations in
the light most favorable to Diallo, the difference between the sentenddabsett allegedly
advised himwasa “reasonable possibility(78-96 months), anthe sentencBiallo ultimately
received(120 months)is notgrossy differentso ago render such advice unreasonabtiassett
also states that slagljustediallo’s sentence exposure as the case progregbiasdsetDecl.

1 7.) ThusHassett'salleged advice regarding Diallod®ntence exposubmth before trial and
before sentencingzas not unreasonable under 8teckland standard.

b. Strength of th€ase

Diallo also alleges thatassett advised him that the government’s case against him was
“weak.” (Diallo Aff. 1 6.) Hassett denies Diallo’s allegation in her declaration and instead
alleges that she advised hihatthe casegainst himwas “strong.” (HassetDecl. 1 9.) Diallo
does not providanyevidenceor authoritybeyond higlain assertiosi to corroborate his
allegation (Pet. at18-19.)

Defendants makthe “ultimate decision” on whether to plead one way or another, and
trial counsel must beautious not to¢oerce a clieritinto the acceptancer rejecton of an
offered deal.Ortega v. United Sates (Ortega Il), No. 09 Civ. 608, 2014 WL 185785, at *16
(S.D.N.Y. Jan. 17, 2014) (quotimyrdy v. United Sates, 208 F.3d 41, 45 (2@ir. 2000)). A
defendanhas*“the constitutional right to insist on going to triatherthan pleading guilty, even
if the strength of the prosecution’s evidence makerthat insistence seem irrational.”
Gonzalez v. United States, 722 F.3d 118, 132—33 (2d Cir. 2013).

On its face, the case against Diallo waseedstrong since there were three co
conspirators preparing to tdgtagainst him at trialDiallo, 461 F.App'x at 31 (Hassett Decl.

1 9.) Given the lack of esdlence to the contrarg his petitionand Diallo’sfailure to argue his

13



position in response to the government’s brief, we find that Hassett's advicdimgghe
strength of the @vernment’s casagainst Diallo was not unreasonable urfataickland.

Since we find that Hassett’s advice regarding both his sentencing exposune and t
strengthof the government’s case was not unreasonakéecannotieembDiallo’s decision to go
to trial as a product of ineffective assistance of counsglwe previouslystated, the lack of
objective evidence makes a finding of prejudice based on Diallo’s second argusoent
untenable. Diallo’s second argument thus fiesStrickland test

3. Whether Trial Counsel Failed To Make Necessary Evidentiary Objections

Finally, Diallo allegeghat Hassett’s assistance was ineffective because she failed to
make various evidentiary objections, pursuant to Federal Rule of Evidence 403, both in motions
in limine and during trial.Diallo alleges that Hassett failed to object(th admitted “other act”
evidence(2) flight evidence(3) the use of Diallo’s alias, “Mone¥(4) prior consistent
statements from testifyingitnessesand (5)attribution to Diallo ofunauthenticated statements
by government witnessesPé¢t.Attach. | Evid. Objs,, at48-50.)

Diallo argues that his trial counsel should have objected to the testimony of “prior
consistent statements” from @z Jordan, a cooperating witness, who testified as to “planned
statements to the prosecutors when he met them for the first time under the crimish#hato
raised a motive to fabricate.” (Pet. AttachEvid. Objs,, at 49; Reply at 27.piallo also argues
that Hassett should have objected to Falcon’s testimony of unauthenticatatkstatattributed
to Diallo. (Pet. Attach. IEvid. Objs,, at 48-49.)

The government addressed these evidentiary issues in its opposititnakwmid failure
to defend these obgtions in higeply brief amounts t@a concessian (Reply at1-15.)

Consistent with the Second Circuit’s instructtbat ineffectiveness claims be resolved in the

14



district court however, we briefly discud3iallo’s arguments concerning Hassett’s alleged
failure to object to evidenceDiallo, 461F. App’x at31 (citing U.S. v. Salameh, 152 F.3d 88,
161 (2d Cir. 1998))! Diallo’s arguments do not hold water.

Regardinghe pretrialmotions in limine, trial counsdriefedand argud againsthe
admissibility of the “other act” evidence under Rule 403ial{o Ltr. Br. at 2-2.) With respect
to the “flight” evidencethe Second Circuit noted that Diallo’s trial counselidithctobject to
the flight evidencedmitted at triglcontrary to Diallés claims Diallo, 461F. App’x 27 at 30.

Additionally, the Second Circuit did not firle admittance dbiallo’s alleged alias,
“Money,” to beerror. Id. We findthatHassett'sallegedfailure to object tdhe alias wasot
unreasonable @rejudicialunderSrickland. Diallo fails to dispute the governmentisgument
thatat least one of the testifying withesses only knew of Diallo by the alias “MoriBgsp. at
1-15.) t wasnot unreasonable fdtassett to refrain from objecting the usef the alias
becausehe alias’ admission was proger identification purposesSee, e.g., U.S v. Burton,
525 F.2d 17, 19 (2@ir. 1975) éxplaining that bcause defendant’s nicknameas relevant to
the governmens casdfor identification purposes] . reference to the defendant by his
nickname during the presentation of the governnsezase, while certainly not to be
encouragedyas not prejudicial . . 7); U.S v. Parker, No. 88 Cr. 379, 1989 WL 38135} *6
(S.D.N.Y. Mar. 7, 1989t is well-established that aliases and nicknames, even if prejudicial,
are proper in an indictment where they are relevant to the governmoase’d (citing U.S v.

Miller, 381 F.2d 529, 53@d Cir. 1967).

1 The Second Circuit previously expressegiferencahat Diallo’s ineffectiveness claims “be
litigated in the first instance in the district court, the forum best suited to devetbpifacts
necessary to determining the adequacy of representation during an entiteiall o,

461F. App’x at 31 (quotingvassaro v. United Sates, 538 U.S. 500, 504, 123. Ct. 1690, 1692
(2003)).
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We turn next to Diallo’s complaint about the introduction of prior consistent statement
by Jordan and/or Falcon and improper questions dheirtcooperation agreement$he
government points out that becalXallo raised thassueof Jordan’s and Falconigedibility,
including inHassett’'sopening statemengjuestions abouheir motives andagreemergwere
pemissible. Importantly, Diallo does not dispute that Hassett opened the door, in her opening
statementgo this challengé line of questioning odirectexamination Under the
circumstances, we presurat it wasproper for the government to examine Jordan and/or
Falconon direct regarding prior consistent statemektss v. Certified Enwvtl. Servs., 753 F.3d
72, 86(2d Cir. 2014)(explaining that “[i]f the opening sufficiently implicates the credibility of
a government witness .testimonial evidence of bolstering aspects of a cooperation agreement
may be introduced for rehabilitative purposes during direct examifigti@uotingU.S v.
Cosentino, 844 F.2d 30, 33 (2@ir. 1988));see also U.S v. Borello, 766 F.2d 46, 56-57
(2d Cir. 1985) (discussing Second Circuit case law, includingtisently applicablexception
to the general rulprohibiting direct examination of a cooperator’s agreemeh8 v. Smith,

778 F.2d 925, 928-2@d Cir. 1985)(“[The] exception. . .allows a prosecutor to elicit
testimony on the trutkelling portions of a cooperation agreement aedaiexamination if the
witness’scredibility has been attacked by defense counsel in opening argun@yntlie same
token, it was not unreasonable for Hassett to let the questioning continue naibmgf an
objection.

Finally, Diallo does not identifyanyspecific satements iran alleged ca@onspirator’'s
testimony that he claims were misattributed to him. anéetherefore unable to review said
statements In sum Hassett’s failure to object wariouspieces ofadmittedevidence was thus

not unreasonable f@&krickland purposes.
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CONCLUSION

For the reasons discussed abave denyDiallo’s motion pursuant to Section 2255 to

vacate, set aside or correct the sentence against him.
CERTIFICATE OF APPEALABILITY

Although Diallo did notequest Certificate of Apealability(*COA”) in his petition we
sua sponte consider it. Muyet v. United Sates, No. 01 Civ. 9371, 2005 WL 427594t *1
(S.D.N.Y. Feb. 22, 2005) (explaining thastdict courts carsua sponte deny a COA).A
substantial showing @& denial of aonstitutional rights required under 28 U.S.C. § 225%% a
COA. Miller-él v. Cockrell, 537 U.S. 322, 336, 123. Ct. 1029, 1039 (2003%ee also Lozada v.
United States, 107 F.3d 1011, 1017 (Zcir. 1997),abrogated on other grounds by U.S. v. Perez,
129 F.3d 255, 259-60 (Zir. 1997). Diallo has not madke requirecsubstantial showing

through his petition or through his response bridieréforewe deny Diallo’s COA It is so

o 40574-'—'-

Marvin E. Aspen
United States District Judge

Dated: Septembel 0, 2014
Chicago, lllinois
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