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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
KUO R. CHIANG, :
P aintiff,

-against- : 12Civ. 3598(HB)
PATRICK R. DONAHOE, Postmaster General : OPINION & ORDER
of the United States Postal Service, :

Defendant. :
______________________________________________________________ X

Hon. HAROLD BAER, JR., District Judge:

Plaintiff Kuo Chiang brings this action fortediation under Title V1142 U.S.C. § 2000e
et seq Defendant Patrick Donahoe moves for sunymialgment. For the reasons stated below,
Defendant’s motion is GRANTED.

BACKGROUND

Plaintiff is a United States Postal Service (“USPS”) driver basedfdsitacie Station in
Manhattan’s Upper East Side. At the start oheaorkday, Plaintiff picksip his postal truck at
FDR Station, thirty-two blocks south of Graciet®#ta. Plaintiff's typical daily assignment then
involves delivering express mail in the mornifalowed by delivering bags of mail to relay
boxes along foot carriers’ routeBlaintiff is responsible for dpping mailbags at fifty to sixty
relay stops along his assigned routésually, at the end of the d&aintiff then returns his truck
to FDR Station.

USPS pays Plaintiff by the hour. But Pitiif earns time-and-a-half for any hours
worked between eight and ten hours in one dayd if Plaintiff works beyond ten hours in a
day, he receives additional “penalty overtime” at the rate of twice his normal hourly wage.
USPS distributes overtime based on employgesitions on the Overtime Desired List
(“ODL"). Employees list themselves on the ORi_signal that they are available for overtime
assignments. The ODL is arranged by seniauitg drivers are called in for overtime off the
ODL on a rotating basis. And as required urtberagreement betweerethlational Association
of Letter Carriers (“NALC”) and USPS, USPSdsensure that overtime is distributed
“equitably.” (SeeChiang Decl. 1 30 & Ex. G.)
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In 2006, Plaintiff filed a racdiscrimination complaint against his employer with the
Equal Employment Opportunity Commission (“EEOC”). While that campwas eventually
dismissed, a jury later found in August 2010 fR&intiff had been retaliated against for
complaining about race discrimination. And aftes thability determination, USPS settled with
Plaintiff for $185,000 in October 2010.

Plaintiff now identifies multiple incidents & he argues were in retaliation for his
successful lawsuit and for additional complaints to the EEOC following that lawsuit. As
indicated below, many of Plaintiff’concerns arose nearly a yeamore after the conclusion of
his lawsuit in 2010. First, on the morningMéay 28, 2011, Plaintiff requested one hour of
annual leave to be taken that same day. fEgaest was denied, purportedly because of a
shortage of drivers on MemoriBlay weekend. The record makes clear that this was an
exception since all other leavagueests after his lawsuit havedn granted. Second, on July 11,
2011, Plaintiff was directed at theckeaf his tour to leave his tru@ Gracie Station rather than
return it to FDR Station. Thideprived him of approximately thirty minutes of overtime—the
time it would have taken to return the truckrd saved his ailing employer a few dollars.
Nonetheless, like the denial afinual leave, this was tbaly time since his first lawsuibat
Plaintiff was instructed not to return hisitk to FDR Station. Ad in August 2012, Plaintiff
filed a union grievance because an ineligdrieer may have worked two hours of overtime on
July 28, 2012. Plaintiff's supesor claimed that the overtime records were mistaken, and
deleted this overtime entry. As a result, Piffineceived no compensation for these two hours.

In addition to these slights, Plaintiff pointsdther instances that leéaims affected his
overtime. In June 2011, Ladonna Hutchins, ontheffoot carriers on Plaintiff's route, asked
that Plaintiff not deliver mail to her relay boxe&ccording to Hutchins, she feared retaliation
from Plaintiff for her trial testimony agast him during Plainti’s prior action. SeeTrexler
Decl. Ex. K, at USPS 01208.) For example, atandutchins’s relays, Hutchins claimed that
Plaintiff had previously dropped mail for her idsione of the buildings along her routéd.)(

But after the trial, Plaintiff refused to comtie dropping Hutchins’s mail inside that building.
(Id.) And on June 13, 2011, USPS removed this relay drop from Plaintiff's route. This
shortened Plaintiff's daily route by approximgt&0 minutes, potentially affecting overtime
opportunities. After Plaintiff complained, his supsor suggested thatassignment of the relay
be conditioned on Plaintiff agreeing to resudnepping mail inside the building. Plaintiff



refused, citing security concerns. On Octabe2011, he also wrote to his manager, James
Warden, that he viewed the instruction asdfassment and [d]iscrimination.” (Chiang Decl.
Ex. C.) Nevertheless, the rglavas not reassigned to him.

Plaintiff also urges that h&as inequitably assigned overtrin the first quarter of 2011.
He points to the assignment of overtime to Ghun, another driver at Gracie Station. By
Plaintiff's calculations, Lu worked nearly 57 hewf overtime over the first three months in
2011. (Chiang Decl. Ex. F.) Lu was not on @BL list and therefore should not have been
assigned overtime. But there is no evidenceRkaintiff complained about the assignment of
overtime to Lu until this lawsuit. Instead, Plaihidmits that he prepared information regarding
Lu’s inequitable overtime only followg discovery. (Chiang Decl. § 24.)

And on December 17, 2011, one of Plainsiffupervisors, Mildred Brown, failed to
notify Plaintiff of an eight-hour overtime assigant to be performed on December 19. Brown
had testified against Plaintiff at his first trigddecause Plaintiff was unaware of the assignment,
Plaintiff did not perform overtiméat day. Plaintiff also points to seven hours of overtime that
he was owed following a union grievance that d@sided in his favorPlaintiff filed that
grievance on April 9, 2012 for overtime he should have earned in the fourth quarter of 2011.
Two months later on June 1, 2012, the disputdwgsen team determined that Plaintiff was
entitled to seven hours of make overtime in the third quarter of 2012. But according to
Plaintiff, USPS never offered those hours to him.

Plaintiff was also involved in a number osdutes with a fellow USPS driver, Harkeim
Wray. First, on November 23, 2011 and agaifianuary 2012, Wray and Plaintiff argued over
the use of a wheeled palette, or skid, used tep@mn mail bags in Gracie Station. After the first
conflict, a supervisor provided a second skiPkaintiff. And afte the second incident,
management instructed Wray not to retierDR station that day to avoid further
confrontations. In December 2011, Wray alskedsPlaintiff how much money he was planning
to give his supervisor for Christmas. Accordtod?laintiff, Wray further commented that he did
not care if Plaintiff complained about Wray’s wdr&bits or his use of Platiff's skid. Plaintiff
took this conversation to imply that he shoulg p& supervisor for better treatment. But
Plaintiff acknowledges that since the January 20tiént, he has not had any other issues with
Wray. (Pl.’s 56.1 1 37.)



DISCUSSION

“A motion for summary judgment may beoperly granted . . . only where there is no
genuine issue of materitct to be tried, and the facts asatbich there is no such issue warrant
the entry of judgment for the moving party as a matter of ldtaytor v. Elec. Boat Corp609
F.3d 537, 545 (2d Cir. 2010) (citing Fed. R. Civ5B(c)(2)). In analying summary judgment,
“the court must draw all reasonable inferenicefavor of the nonmving party, and it may not
make credibility determinations or weigh the evidendeeeves v. Sanderson Plumbing Prods.,
Inc., 530 U.S. 133, 150 (2000) (citingtle v. Household Mfg., Inc494 U.S. 545, 554-55
(1990)).

At summary judgment, Title VII retaliation claims are subjedfitdonnell Douglas
“familiar burden-shifting approach.Kaytor, 609 F.3d at 552 (citinlylcDonnell Douglas Corp.
v. Green411 U.S. 792, 802-05 (1973)). To establisiphima faciecase aMcDonnell
Douglass first stage, Plaintiff must show “(1) thfte] participated in an activity protected by
Title VII, (2) that [his] participation was known to [his] employer, (3) that [his] employer
thereafter subjected [him] to a materially acbeeemployment actionnd (4) that there was a
causal connection between the protectenincand the adverse employment actidd. If
Plaintiff establishes a prima faccase, the burden of production &hib Defendant “to proffer a
legitimate non-retaliatory reason five adverse employment actiorid. at 552-53.To avoid
summary judgment, Plaintiff thenust point to evidence sufficieto permit an inference that
retaliation was a but-for causetbk adverse employment actioBee Brooks v. D.C. 9 Painters
Union, No. 10 Civ. 7800, 2013 WL 3328044, at *4 (S.D.NXdly 2, 2013) (third stage of
McDonnell Douglasequires “proof that the unlawful réition would not have occurred in the
absence of the alleged wrongful actmmactions of the employer” (quotirgniv. of Tex. Sw.
Med. Ctr. v. Nassarl33 S. Ct. 2517, 2533 (2013))).

A. Material Adversity

The purportedly adverse actions here fishot measure up aednnot support a Title
VIl retaliation claim. To demonstrate materidiarsity, “a plaintiff musshow that a reasonable
employee would have found theatlenged action mateily adverse, which in this context

means it well might have dissuaded a reasonabi&er from making osupporting a charge of



discrimination.” Rivera v. Rochester Genesee Reg’l Transp. Au@i2 F.3d 685, 698 (2d Cir.
2012) (quotingBurlington N. & Santa Fe Ry. Co. v. Whif8 U.S. 53, 68 (2006)).

First, USPS’s one-time denial of a single hoisame-day annual leave falls far below
the threshold for matel adversity. See idat 699 (“one-time refusal to give [plaintiff] a half-
day off for a doctor’s appointment” not materiadlgiverse). Similarly, the one-time directive
that Plaintiff not return his truck to FDR stan—which resulted at most in a deprivation of
thirty minutes of overtime—is also not materially adverdélliams v. NYC Hous. AutiNo. 05
Civ. 2750, 2006 WL 229187, at *9 (S.D.N.Y. Jan. 3006) (no materialladverse employment
action for “the loss of annualdee and overtime for not workirtgyo days . . . and the loss of
undefined compensated daysijf'd in part, vacated on other grounds in pa2ill F. App’x 22
(2d Cir. 2006). One cannot hddpt begin to wonder: Is thesvalid Title VIl action or a
personal vendetta against this USR&ion and its dedicated staff?

In the same vein, the two hours of overtimat thne of Plaintiff's colleagues worked on
July 28, 2012 for which Plaintiff was nobmpensated is similarly minimaSee Sulehria v. City
of N.Y, 670 F. Supp. 2d 288, 315 (S.D.N.Y. 2009) gl failed to demonstrate material
adversity based on “failure to honor his dirae request during a one-month periodierritt v.
N.Y.C. Transit AuthNo. 06 Civ. 5548, 2008 WL 4508258, at *5 (E.D.N.Y. Sept. 30, 2008)
(classifying cancellation of twbours of overtime as “too minor to be actionable” (citientile
v. Potter 509 F. Supp. 2d 221, 239 (E.D.N.Y. 2007))ndAPlaintiff offers no evidence that he
should be credited with those two hours exclusivall other drivers on the ODL list. Indeed,
the evidence indicates that in cases of inequitable overtime assignments, the “fair amount of
overtime” to be awarded is calated on a prorated basis among all eligible drivesgeChiang
Decl. Ex. G.) Given that Plaintiff therefore wouldve received at best a prorated portion of the
two hours of errant overtime, this incident is sofficiently adverse to support Plaintiff’'s claims
here.

Finally with regard to overtime, | turn tdSPS'’s failure to notifyPlaintiff of an eight-
hour overtime assignment on December 19, 2011 andllibged failure to offer Plaintiff seven
hours of makeup overtime following a 2012 union gnee& But like Plaintiff’'s other overtime
claims, none of these overtime denials, eithdividually or taken together, would have deterred
a reasonable worker fronmgaging in protected activitySee Evans-Gadsden v. Bernstein
Litowitz Berger & Grossman, LLP91 F. Supp. 2d 386, 400 (S.D.N.Y. 2007) (describing



twenty-four hour averagevertime decrease from previousay as “a small fluctuation . . .
hardly sufficient to make a showing of atvarse employment action”). Indeed, during the
same period following his 2012 grievance, Plairgdfnits that his overtime hours were in “the
middle toward the upper” of all drivers—evetithout these assignments. (Chiang Dep. 125:18—
22.) These circumstances do natndastrate material adversitaee Tepperwien v. Entergy
Nuclear Ops., In¢.663 F.3d 556, 572 (2d. Cir. 2011) (“Individiyahe actions were trivial, and
placed in context they remain trivial.”). A$ioreau wrote and these claims underscore, “[0]ur
life is frittered away by detail.” Henry DaViThoreau, Walden 119 (Thomas Y. Crowell & Co.
1910) (1854).

Nor was Harkeim Wray'’s treatment of Riiff or management’s response to that
treatment materially adverse. It is well-settleak thitle VII is not a “gesral civility code” and
that “petty slights, minor annoyances, and sariack of good mannersre not actionable.
EEOC v. Bloomberg L.PNo. 07 Civ. 8383, 2013 WL 4799161, at *18 (S.D.N.Y. Sept. 9, 2013)
(quotingBurlington N, 548 U.S. at 68). First, the two conflignvolving the use of a skid were
not materially adverse. Plaintiff was not depdwof the use of a skid and management defused
any further confrontations by providing a replacensd to Plaintiff and instructing Wray not
to return to FDR station. These two minor dets as well as Wray’s negative comments to
Plaintiff on one other occasion are just such pelggranflicts that couls have found are not
actionable under Title VIIBurlington N, 548 U.S. at 68 (*[P]ersonajitconflicts at work that
generate antipathy and snubbing by superviandsco-workers are not actionable . . . .”
(quoting 1 Barbara Lindemann & Paul Grossntamployment Discrimination Law 669 (3d ed.
1996)) (internal quotatromarks omitted))Tepperwien663 F.3d at 571 (“[I]ncidents where
[supervisor] publicly yelled at [plaintiff] for various reasons or called him ‘shit’ . . . constitute, as
a matter of law, the sorts of petty slights @edsonality conflicts tt are not actionable.”
(alterations in original) (quotinylartinez v. N.Y.C. Dep’t of EdydNo. 04 Civ. 2728, 2008 WL
2220638, at *12 (S.D.N.Y. May 27, 2008))). GiveattRlaintiff has not had any further
incidents with Wray, these isolated incidents do not amountitmable retaliation.

B. Inference of Retaliation

And even assuming@ima faciecase regarding Plaintiff's spulative assertions that he
might lose overtime due to the permanent remof/&lutchins’s relay fronhis route, Plaintiff
fails to rebut Defendant’s legitimate reason fattfemoval. Indeed, Plaintiff does not dispute



that his supervisor offered to reassign Hutchinsfgy to Plaintiff so long as he agreed to resume
dropping off mail inside the buildg at which the relay was locdte But Plaintiff refused this
offer. And Plaintiff points tano evidence that refusing to es&gn the relay unless he followed
his supervisor’s instictions was pretextual. AccordingRlaintiff’s claim regarding this relay
assignment failsSee, e.g.Oluyomi v. Napolitano811 F. Supp. 2d 926, 949 (S.D.N.Y. 2011)
(legitimate reason shown where plaintiff “failedftdlow her supervisor’s instructions” (citing
Redd v. N.Y. State Div. of Parpho. 07 Civ. 120, 2010 WL 1177452,*a0 (E.D.N.Y. Mar. 2,
2010))). While Plaintiff urges that there wesexurity concerns with placing mail in the
building, it is not the Court’s role to seud-guess USPS’s business judgment and their
determination that thérop was appropriateéSee Yu v. N.Y.C. Hous. Dev. CpA®4 F. App’x
122, 125 (2d Cir. 2012) (noting that the Court doets“act as a ‘super personnel department’
that second guesses employédnssiness judgments” (quotifyrnie v. Town of Cromwell, Bd.
of Educ, 243 F.3d 93, 103 (2d Cir. 2001))).

Further, Plaintiff's claim that he was inetably assigned overtime in the first quarter of
2011 also fails at the findlicDonnell Douglastep. To the extent Plaintiff points to receiving
fewer than the average number of overtime sauring that period, Defielant explains that
Plaintiff took three weeks of leavduring the same quarter. Thex@o evidence suggesting that
this was not the actual reasonrkeeived 18 fewer overtime houlgn the average driver during
that period. Nor does Plaintiff identify evidertbat the errant assignment of overtime to Lu
was retaliatory. Plaintiff was nairectly denied compensationrfthat assignment because there
is no evidence that he filed any grievance seekamgpensation. And to the extent that some of
Lu’s overtime hours should have been assigndamtiff, those hours also should have been
assigned to many other drivers on the ODL IBecause the assignment of overtime to Lu
affected all ODL drivers equallgnd Plaintiff offers no evidence oétaliatory animus, his claim
cannot survive summary judgmer@ee Chin-McKenzie v. Continuum Health Partn8is F.
Supp. 2d 270, 287-88 (S.D.N.Y. 2012)€wting retaliatiorclaim where action affected all
employees and “there is no evidence that thi®aaevas directed specifically at [plaintiff]”).



CONCLUSION
For the reasons stated above, Defendant’s motion for summary judgment is GRANTED.
The Clerk of Court is instructed to close this motion, close this case, and remove it from my
docket.

SO ORDERED. /
Date: ‘0‘15 l ! ) \
New York, New k HAROLD BAER, JR.

United States District Judge



