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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
RICHARD YOUMANS,

Plaintiff, :

-V- : 12 Civ. 3690 (PAE) (JCF)
: OPINION & ORDER

COMMISSIONER DORA B. SCHRIRO; :
CITY OF NEW YORK; :
MAYOR MICHAEL BLOOMBERG; :
WARDEN LUIS RIVERA; and :
JEAN RICHARDS, :

Defendants. :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

Before the Court is the September 4, 28Eport and Recommendation of Magistrate
Judge James C. Francis IV, recommendingtti@Court dismiss plaintiff Richard Youmans’
third amended complaint (“3d Am. Compl.”) for failuiee state a claim. Dkt. 54 (the “Report”).
For the reasons that follow, the Court adopts the Report.

l. Background

This case is one of moreaih 100 civil actions filed in this District concerning the
adequacy of beds at the New York City Deqpeent of Correction’é&Anna M. Cross Center
(“AMKC”) on Rikers Island. Youmans, an inmédteused at the AMKC ll@ges violations of
his Eighth Amendment and First Amendment riglie seeks injunctive relief, along with
compensatory and punitive damages. Youmans’ first amended complaint was dismissed for
failure to state a claim with leave to amer@ke Cannon v. City of New YpNos. 11 Civ. 8983

et al, 2013 WL 1234962 (S.D.N.Y. Jan. 29, 20¥8port and recommendation adop{2013
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WL 1248546 (S.D.N.Y. Mar. 27, 2013). On#®, 2013, Youmans filed his third amended
complaint, alleging that the AMKC'’s beds usedttresses in a manner contrary to their design
specifications, causing him injury. Dkt. 42. Hlso alleges that, while at AKMC, he was
retaliated against for pursuingénnal grievance procedureksl.

On June 20, 2013, defendants moved to dismiss the Third Amended Complaint under
Federal Rule of Civil Procedure 12(b)(&@ykt. 47. On July 16, 2013, Youmans filed his
opposition. Dkt. 55. On September 4, 2013, MagistJudge Francis issued his Report &
Recommendation to this Courgcommending that the Third Améed Complaint be dismissed.
The Report stated that the partresre required to file any objectie within 14 days of the date
of the Report’s issuancé&eeReport at 12. To date, the Cobds not received any objections.
. Discussion

In reviewing a Report and Recommendation,saridt court “may accept, reject, or
modify, in whole or in part, thndings or recommendations malg the magistrate judge.” 28
U.S.C. § 636(b)(1)(C). When specific objecti@me made, “[t]he district judge must determine
de novaany part of the magistrate judge’s dispositioat has been properly objected to.” Fed.
R. Civ. P. 72(b)(3); 28 U.S.C. 8 636(b)(United States v. Male Juvenit&21 F.3d 34, 38 (2d
Cir. 1997). To accept those portions of the refmwhich no timely objection has been made,
“a district court need only satisfy itself thaeth is no clear error ondHlace of the record.”
Carlson v. Dep't of JusticeNo. 10 Civ. 5149 (PAE) (KNF), 2012 WL 928124, at *1 (S.D.N.Y.
Mar. 19, 2012) (citation omitted3ee also Wilds v. United Parcel SeR62 F. Supp. 2d 163,

169 (S.D.N.Y. 2003).



The Third Amended Complaint alleges twasbtutional claims under 42 U.S.C. § 1983:
(1) a condition-of-confinement claim under taghth Amendment; and (2) a retaliation claim
under the First Amendment.

A condition-of-confinement claim must sayisd two-part test: (1) objectively, the
deprivation suffered must dg “the minimal civilized neasure of life’s necessitiesfilson v.
Seiter 501 U.S. 294, 298 (1991); and (2) subjectivdie defendants must have acted with
deliberate indifference, in that they knew of anstelyarded an excessive risk to inmate health or
safety,Hathaway v. Coughlin37 F.3d 63, 66 (2d Cir. 1994) (citation omitted). Here, Youmans
claims that the AMKC mattresses are intentielde used without a bed frame foundation, but
that the AMKC placed them on metal frames. aA®sult, Youmans alleges, he has suffered an
“alter[ation] of his abilities to walk fast, std [for] long periods of time[,] and run.” 3d Am.
Compl. T 29. However, the warning on the mattressthe effect that the mattress is to be used
without a foundation—relates to firefety, not to chiropractic healtitSee Howard v. City of
New YorkNos. 12 Civ. 406@t al. (PAE) (JCF), 2012 WL 7050623t *6 (S.D.N.Y. Dec. 20,
2012). The Report thus concluded—foe #ame reasons as articulatetioward—that the
Third Amended Complaint did not plausibly @éethat the arrangement of Youmans’ bed
deprived him of the minimal civilized maa® of life’'s necessities. Report at 6-8.

To state a First Amendment riéion claim, a plaintiff musplead plausild allegations
that: (1) the speech or condattissue was protected; (2etdefendant took adverse action
against the plaintiff; and (3) there was a causahection between the protected speech and the
adverse actionDavis v. Goord 320 F.3d 346, 352 (2d Cir. 2003) (citation omitted). An adverse
action is defined as “retaliatogpnduct that would deter a slarly situated individual of

ordinary firmness from exercising constitutional right&ill v. Pidlypchak 389 F.3d 379, 381



(2d Cir. 2004) (quotindpavis, 320 F.3d at 353). Here, Youmans alleges that defendant Dr. Jean
Richards denied a specialist’'s recommenddtorioutside [tjhermotherapy and MRAS” in
retaliation for Youmans’ having filed internal grievances. 3d Am. Compl. § 27. The Report
concluded that an individual of ordinary finess would not have been deterred from the
exercise of his constitutional rights by Dr. Richatenial of certain treatments, and that, in any
case, the Third Amended Complaint failecliege a causal conrntemn between Youmans’
filing of grievances and Dr. Richards’ parted denial of care. Report at 10-11.

Careful review of the well-reasoned Report @dgeno clear error. On the contrary, the
Court agrees with the Reportenclusion that Youmans has failed to state plausible claims
under either the Eighth or First Amendment.e Report, which is incorporated by reference
herein, is adopted without modification.

CONCLUSION

For the reasons articulated in Magistratielge Francis’ Repgrthe Third Amended
Complaint is dismissed. The Clerk of Courtaspectfully directed to close this case and to
serve this Opinion and Order on Youmans at his address of record.

The parties’ failure to file written objectiopsecludes appellate review of this decision.
See Caidor v. Onondaga Counbi7 F.3d 601, 604 (2d Cir. 200§mall v. Sec’y of Health &
Human Servs892 F.2d 15, 16 (2d Cir. 1989) (per curiarithe Court therefore certifies that
any appeal from this order wabihot be taken in good faith amdforma pauperistatus is

denied for the purpose of an appe@bppedge v. United State369 U.S. 438, 445 (1962).

SO ORDERED.



Pl 8 Enphey,

Paul A. Engelmayer
United States District Judge

Dated: December 3, 2013
New York, New York
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