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VERNON S. BRODERICK, Unite&tates District Judge:

Plaintiff Rank Group Limited (“Rank”) bringthis action against Defendant Alcoa Inc.
(“Alcoa”) for breach of contraawith respect to indemnifi¢i@n provisions contained in an
acquisition agreement entered into by plaeties on December 21, 2007 (the “Acquisition
Agreement”), pursuant to which Rank purchasémba’s Packaging & Consumer and Closure

Systems International business (the “AcquisitjorRank claims that Alcoa is obligated under
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the Acquisition Agreement to indemnify Rank for certain Chilean tax liabilities and related
expenses. Alcoa argues that it is not alikgl to indemnify Rank because the Chilean tax
liabilities occurred as a result of Rank’s brleaf a purchaser covenant in the Acquisition
Agreement. The core question that must be ansavto resolve the dispute between the parties
is whether Alcoa’s indemnification obligationegcused by actions taken by Rank. | find that
Alcoa does not owe indemnification to Rank. Awabogly, and for the reasons described below,
| direct that judgment be entered in favor of Alcoa.

I. Procedural History

Rank brought this lawsuit against Alcoa on Mdy 2012. (Doc. 1.) On July 9, 2012,
Alcoa filed a motion to dismiss and supporting@a seeking to dismiss the complaint for
failure to state a claim. (Docs. 15-17.) Spedifijc#@\lcoa argued that Rank’s complaint failed
to state a prima facie claim for indemnoétion under the provisions of the Acquisition
Agreement. (Doc. 17 at 10-17.) Rank filedojgosition brief on July 30, 2012, (Doc. 19), and
Alcoa filed its reply on August 13, 2012, (D@&0). Oral argument was held on August 22,
2012, before Judge George B. Danfel3udge Daniels denied the motion to dismiss stating the
basis for the denial at the conclusion of @a@ument, (Doc. 24 at 65-68), and issued an order
documenting the denial later that same day, (R&§. Alcoa filed its answer on September 7,
2012. (Doc. 23.)

On September 28, 2012, Alcoa filed a motioguesting the issuance of a letter rogatory
and supporting papers, (Docs. 26—28), “for (i) pheduction of documentsnd (ii) the taking of

oral testimony under oath of a represemntd8) of Servicio de Impuestos Internés(Doc. 26.)

1 The case was originally assigned to Judge George BeBarit was reassigned to Judge Edgardo Ramos on July
17, 2013, and reassigned to me on February 5, 2014.

2 The Servicio de Impuestos Internos is the Chilean tax authority.



Rank filed its response on October 9, 2012, ([38), and Alcoa filed its reply on October 11,
2012, (Doc. 31). Rank did not object to the issuaneelefter rogatory, bueserved its right to
object to the disclosure of information as protected or privileged under Chilean law before the
appropriate Chilean judicial udrity and requested that the propdsequest be revised. (Doc.
31 at 1-3.) On December 3, 2012, Judge Darssised an Order Direaty Issuance of Letter
Rogatory, (Doc. 32), and that same day issuediquest For International Judicial Assistance
(Letter Rogatory) To Take Evidence Abroad Oh&=o De Impuestos Internos, (Doc. 33). The
letter rogatory was returned on Mhart2, 2014. (Dkt. Entry Mar. 12, 2014.)

The parties submitted a joint letter on JU®e 2014, requesting a telephone conference to
discuss whether | had a prefecerregarding the filing of summajudgment motions in cases
set for bench trial. (Doc. 74.) | granted thquest and schedulededephone conference for
June 25, 2014. (Doc. 75.) During the June 25earemice, the parties i@gd to postpone the
decision regarding whether to file summary judgment motions until completion of expert
discovery, and | set a confemenfor August 8, 2014. At the Augus conference, the parties
agreed to proceed to triaitivout filing summary judgment motions. By joint letter dated
August 28, 2014, the parties informed me that thexe available for triaduring the week of
January 26, 2015. (Doc. 77.)

On November 26, 2014, Alcoa and Rank each fifeir pretrial memoranda, (Docs. 85,
87), and their proposed joint pried order, (Doc. 86). Alcoand Rank filed thir respective
responses to the other’s pretrial meammla on December 19, 2014. (Docs. 88, 89.)

The bench trial began on January 26 eanded on January 30, 2015. Rank called the
following witnesses: Gregory Cole, a seniffioer at Rank who waswolved in the negotiation

of the Acquisition Agreement as well as other eveelsvant to the claims in this lawsuit; C.J.



Getz, an accounting and tax professional whe aree of Rank’s advisors at Deloitte LLP
(“Deloitte”) at the time of the Acquisition arigy the time of trial had become a senior Rank
employee; Santiago Borja, the former Latin American Regional Finance Controller for Rank;
and Rodrigo Stein, a partner in the Tax anddlalivision of KPMGAuditores Consultores

Ltda, who Rank called as an expert witne&koa called the followingvitnesses: Max Laun,
Esq., Vice President and General Counsel of &l&cott M. Zahorchal§lcoa’s Director of
International Tax; Eduardo S. Doria, Alcoa’s Taixector of Latin America; Francisca Perez, a
partner at Morales & Besa Bantiago, Chile, who Alcoa called an expert witness; and
Fernando Barros, a partner at BaréErrdzuriz in Santiago, Chilevho Alcoa also called as an
expert withess. The parties also submitted dépogesignations in lieu of live testimony for
Marcelo Nascimbem, Legal Counsel for Aledlaminio S.A.; Irene Schmidt, who until her
retirement was in Corporate Development at Alcoa; and Mark Dunkley, Rank’s Global Head of
Tax.

Alcoa and Rank each filed proposed finding$aat and conclusions of law and a post-
trial memorandum on March 13, 2015. (Docs. 116, 117, 118, 119.) Alcoa requested leave to file
a response to Rank’s post-trial memmmham on March 26, 2015, (Doc. 121), and Rank
responded to that request that same day obgetdithe request but aking leave to file a
response to Alcoa’s post-trial merandum if | granted Alcoa’s geest, (Doc. 122). Because |
believed that short responses by the parties dmiidformative | grantéboth parties leave to
file responses of no more than six pages. résponses of Alcoa and Rank were filed on March
27, 2015, and April 3, 2015, resgively. (Docs. 124, 125.)

This Opinion & Order constitutes my findings of fact and conclusions of law pursuant to

Rule 52 of the Federal Rules of Civil Procedure.



II. Findings of Fact

A. The Acquisition and Claims of the Parties

On December 21, 2007, Rank, a New Zealbased investment company, and Alcoa, a
Pennsylvania corporation, entered into the Acquisition Agreement whereby Rank paid Alcoa
$2.7 billior? to acquire Alcoa’s Packaging & Consumer and Closure Systems International
business. (Jt. Fact Stip. 11 1£4The relevant parts of the Acquisition closed on February 29,
2008 (the “Closing Date” or “Closing”), and Rankgaaed more than 25 subsidiaries previously
owned by Alcoa (the “Transferred Subsidiaries{(id. 11 3, 6;see generallf?X6 (Acquisition
Agreement)y One of the subsidiaries Rank acquired was Alcoa Latin American Holdings
Corporation (“ALAHC”).” (Jt. Fact Stip. 15.) ALAHC, a British Virgin Islands corporation,
owned 99.3% of Alusud Chile Embajales Ltda. {isuid Chile”), an entity formed under Chilean
law. (d.)

The Acquisition Agreement identified various transactions that Alcoa had the right to
execute in the period between the signing efAlequisition Agreement and the Closing Date.
(Id. 1 7;seePX6 § 7.03(a) (“[Alcoa] shall have the riglafter the date of this Agreement and
prior to the applicable Closing Date, to undertakats own expense, those restructuring steps or

other transactions in respectasfy Acquired Asset or TransfedrS&ubsidiary . . . that are set

3 Unless otherwise noted, all references to currency are to United States dollars.

4“Jt. Fact Stip.” refers to Section II, Stipulations of Faéthe Stipulations of Law a@nFact attached as Appendix
A to the parties’ Joint Pretrial Order. (Doc. 86-Ihe parties entered into this stipulation prior to trial.

5> “Transferred Subsidiaries” is a defined term in Alvguisition Agreement, and expressly includes ALAHC and
Alusud Chile. (Jt. Fact Stip. 1 18ce alsd®X6, Annex 1 at ALCOA_RANKO0013573.)

6 The parties submitted two sets of exhibits. The “B&Signation refers to Plainti®ank’s trial exhibits. The

“DX” designation refers to Defendant Alcoa’s trial exhibiBven if the parties have designated the same document,
| cite the document only as “PX” or only as “DX” for easf reference. For example, throughout this Opinion &
Order | cite to the Acquisition Agreement as PX6—the Plaintiff's designation.

7 After Closing, Rank changed ALAHC's name to CSI Latimerican Holdings Corporation (“CSI LAHC"). (Jt.
Fact Stip. 1 5.) For clarity | refés both CSI LAHC and ALAHC as “ALAHC".



forth in Section 7.03 of the Seller Disclosure kefieach such step, transaction or Tax election,
a ‘Post-Signing Restructuring Action’).”).) @rof the Post-Signing Reucturing Actions was
the $34,409,550.52 loan from Alusud Chile to ALAH&usud Chile’s direct parent (the “2008
Loan”). (Jt. Fact Stip. { 8.)

In September of 2010, more than two yester the Closing Date, the Chilean tax
authority, Servicio de Impuesttsternos (“SlI”), commencedn audit of Alusud Chile (the
“Audit”). (1d. § 15.) As a result of the Audit, ti&#l found that the 2008 Loan was a hidden
distribution of profits and re@nacterized the loan under theilan tax laws, thus subjecting
Alusud Chile to a tax. 1d.  16; PX32.) Rank ultimately settledth the SlI by paying a total of
$10,139,882.24 in taxes, fines, and interest fo20G8 calendar year related to the 2008 Loan
(the “Chilean Tax”). (0 Fact Stip. 11 15-16.)

Rank claims that Alcoa is obligated talemnify Rank for the Chilean Tax pursuant to
two of the Acquisition Agreementiademnification provisions. JeeRank Mem. at 42—44.)
Those provisions—under Article Xlll, Section.03, titled “Tax Indemnification"—state in
relevant part that:

(a) From and after the applicable Ciog, [Alcoa] shall indemnify [Rank]
and its Affiliates (including the Transferred Subsidiaries) against and
hold them harmless from any Lossthe extent attributable to:
® any Taxes imposed on or wittespect to any Transferred

Subsidiary (or for which any Traferred Subsidiaris otherwise
liable), as the case may be, widspect to any Pre-Closing Date
Tax Period (including, for the awtance of doubt, any interest,
penalty or addition to Tax accruing after the Closing Date on any
Taxes for which [Alcoa] is liable under this Section 13.01(a)(i)),
including any such liability arieg under principles of transferee

or successor liability . . . .

(iv) Taxes arising from or atbutable to any Post-Signing

8 “Rank Mem.” refers to Plaintiff's Postril Memorandum of Law. (Doc. 119.)



Restructuring Action other thgA) any such Taxes for a Post-
Closing Date Tax Period arisingofn or attributable to [Rank]
or any of its Affiliates (including any Transferred Subsidiary)
having a lower Tax basis in amcquired Asset or in the stock
of any Transferred Subsidiaryatwould otherwise have existed
if no Post-Signing Restructug Actions had been undertaken,
(B) any such Taxes for a Post-Closing Date Tax Period that
would not have arisen but fonyaction taken by [Rank] or any
of its Affiliates (including any Transferred Subsidiary) other
than in the ordinary course bfisiness (and, for the avoidance
of doubt, any restructuring condad by [Rank] or any of its
Affiliates (including any Transferred Subsidiary) after the
applicable Closing shall not e the ordinary course) and (C)
any such Taxes for a taxabfgeriod (or portion thereof)
beginning after December 31, 2008 . . ..

(PX6 § 13.01(a)?)

The “Pre-Closing Date Tax Periods” for Te@rred Subsidiaries such as ALAHC and
Alusud Chile include “all Tax pewsds ending on or before the dippble Closing Date . . . and
the portion of any Straddle Tax Periaitleng on such applicable Closing Dat.{ld., Annex 1
at ALCOA RANKO0013568.) A “Straddle Tax Ped” is, with respetto a Transferred
Subsidiary, “any complete Tax period that imdgs but does not end on the applicable Closing
Date with respect to [the] Country Unitbvering that Transferred Subsidiaryd. @t
ALCOA RANKO0013570.) The portion of a Tax thatpayable for a Straddle Tax Period that
relates to the Pre-Closing Ddtax Period is “the amount thabwld be payable if the relevant

Tax period ended . . . on the applicable Closing Datlel”§(13.01(c).) The Chilean tax year for

® The Chilean Tax is a “Loss” and a&¥” under the Acquisition AgreementS€ePX6, Annex 1 at
ALCOA_RANKO0013567 (stating that “Losseate “all losses, liabilities, claims, causes of action, costs or expenses
(including reasonable attorneys’ fees, accountants’ fees and costs of investigation), whether angnéoanisi

third party claim”);see also idat ALCOA RANKO0013571 (stating that “Tax” includes “all . . . profits, . . .
withholding, . . . and other taxes . . . (including any anfireds, penalties, and additions attributable to or otherwise
imposed on or with respect to any such taxes, . . . and interest thereon) imposed by or of drghalf

Governmental Entity”).)

10“post-Closing Date Tax Periods” are, conversely, “all Tax periods beginning after the applicable C#isin. .
and the portion of any Straddle Tax Period beginning after such applicable Closing Date.ArfRX%6,1 at
ALCOA_RANKO0013568.)



2009, which corresponded to calendar year 2008—the year of Closing—was a Straddle Tax
Period. (Jt. Fact Stip. 1 16, 31.) Rank nieded for Section 13.01(a)jis indemnification
covering taxes arising from the P&igning Restructuring Actions.SéePX1 at
ALCOA_RANKO0008580;see also idat ALCOA_RANKO0008471 (“[W]e revised [the tax
indemnification provision] to ensure it covergieas pre-Closing Taxemnd Taxes attributable
to certain actions taken at prior to the closing.”).)

The tax indemnity provisions encompass a “watch/my watch” principle pursuant to
which Alcoa would be responsible for taxes imed prior to the Closing Date and Rank would
be responsible for taxes incurred subseqteetiie Closing Date. (Tr. 361:7-2%e also idat
65:22-66:33! Alcoa acknowledges that the ChilearxBaose during a Pre-Closing Tax Period.
(See, e.g., icat 391:8-11; Alcoa Mem. at 3¢?)

Alcoa claims that it is not liable for ind®ification based on an exception to Section
13.01, which provides:

Notwithstanding anythingontained in this Section 13.01, [Alcoa] shall not

be liable under this Section 13.01 for anyiligy to the extent attributable

to or resulting from . . . a breach by fikd or an Affiliate of [Rank] (other

than the Transferred Subsidiaries), after the applicable Closing, by any

of the Transferred Subsidiaries, of any Tax-related covenant contained in

this Agreement.
(PX6 8§ 13.01(a) (the “Section 13.01 Carve-Out™lpx-related covenant” is not defined in the
Acquisition Agreement. Alcoa argues that Bection 13.01 Carve-Out applies because Rank

breached Section 9.02 of the Acquisition Agreement—titled “Performance of Obligations by

[Rank] After the Closing Dat8—by amending and failing to pahe 2008 Loan. Specifically,

14Ty refers to the transcript of the bench trial held on January 26, 28, 29, and 30, 2015.

2«pAlcoa Mem.” refers to Defendant Alcoa Inc.’s Post-Tigalefing Responding to Questions Included in February
5, 2015 Order of Court. (Doc. 116.)



Section 9.02 states:
From and after the applicable ClogjrjRank] shall cause the Transferred
Subsidiaries to duly, promptland faithfully pay, honor, perform and
discharge all the Assumed Liabilitiegth respect to each Country Unit
transferred at such Closing.
(Id. 8 9.02.) In other words, “if Rank causesa by breaching a tax-related covenant, then
Alcoa doesn’t owe indemnity for it.” (Tr. 363:5-14.) The parties agree that the 2008 Loan was
an Assumed Liability under the Acquisiti Agreement. (JEact Stip.  195eePX6 § 2.02(b).)
The parties also agree that tlanguage contained in Secti9.02 was not the subject of
negotiation or discussion betwettye parties, (Tr. 682-69:22 (Cole testifyig that he did not
recall any negotiation or discussiohSection 9.02 and that “[iJt dn’t mean a lot to me at the
time”), 366:3-5 (Laun testifying #t he did not recall discussis regarding Section 9.02),
404:4-7 (same), 476:7-16 (Zahorchaktifying to the same)and was not changed between
Alcoa’s initial draft and the final Acquisition AgreemerdpparePX1 at
ALCOA_RANKO0008553 with Acquisition Agreement § 9.08ge alsdlr. 403:11-14). There
also was no suggestion during the trial or inghgies’ post-trial subrasions that the parties
specifically discussed whether, amder what circumstances, an amendment or alteration to an
Assumed Liability would, or would not, rdsin breach of Section 9.02.

In addition to the provisions under which Rank claims indemnification rights, the
Acquisition Agreement also contained an imsigfication provision in favor of Alcoa.
Specifically, that provision provides:

From and after the applicable ClosiRyirchaser shall caa the Transferred
Subsidiaries to indemnify [Alcoa] and its Affiliates against and hold them
harmless from any Loss to the extentibtttable to . . . any Taxes resulting
from a breach of any Tax-related caaat contained in this Agreement by

[Rank] or any Affiliate of [Rank] (otér than the Transferred Subsidiaries)
or, after the applicable Closingy any Transferred Subsidiary.



(PX6 § 13.01(b).)

B. Negotiation of the Acquisition Agreement and the Alcoa Restructure
Plan

On November 9, 2007, Rank submitted an offer to Alcoa to undertake the Acquisition for
$2.7 billion. SeePX1.) The final purchagarice did not change from Rank’s initial offer, but
the parties heavily negoted the structure and nuances & ttansaction through the discussions
and negotiations related to the Acquisition Agreement.

In Alcoa’s initial draft of the Acquison Agreement, dated October 29, 2007, Alcoa
contemplated undertaking PosyBing Restructuring Actions.Sge idat
ALCOA_RANKO0008545.) Similarlyduring the early stages tife parties’ negotiation, Rank
contemplated contracting away its right to object, post-signing, to Alcoa’s implementation of any
(or some, or none) of the PosgBing Restructuring Actions.Sée idat
ALCOA _RANKO0008470, ALCOA RANKO0008545.) Theontours, scope, and language of the
provisions related to the Post-Signing Redinting Actions changkeduring November and
December 2007, but Alcoa’s basic right to undereakeries of specific gt-signing actions did
not change from Alcoa’s initial draft and wiasluded in the final version of the Acquisition
Agreement. Compare id.with PX6 § 7.03.)

Although Rank did not have the right to objezspecific Post-i§ning Restructuring
Actions it was nevertheless involved in and awair Alcoa’s development of its plan for the
Post-Signing Restructuring Aotis. Furthermore, certain tife Post-Signing Restructuring
Actions were, at least in pafgr Rank’s benefit or designed tacilitate Alcoa’s efforts to
accomplish at least two of the goals of thejisition Agreement. First, the Post-Signing
Restructuring Actions allowed and created a redanAlcoa to move—and thus make available

for Rank’s purchase—certain assets that Rank wighedrchase that were embedded in entities

10



that the parties intended for Alcoa to rata(Tr. 349:1-8.) Second, because Rank was
purchasing the Transferred Subsidianesa “cash and debt free basisd’ @t 54:7-16), Rank

did not want to purchase assets veitibstantial amounts chsh on their booksid( at 52:25-

53:11 (stating that cash is subject to exchaatgs and can become “trapped,” meaning that it is
hard to remove from a country), 53:17-1f{mg that when you purchase cash, “you have
money sitting in the bank earning . . . nothing sou’re going to borrow money at interest to
buy it[, which is] not a good deal”), 117:24-118:As Cole testified;[y]ou typically don’t

want to borrow money to buy casig.(at 52:10-21), and thus “[d]uring the course of the deal, in
discussions with Alcoa, [he] madeclear that [Rank] didn’t ward lot of cash” remaining in the
subsidiaries Rank @uld be acquiring,id. at 54:9-16). In other wordas a general rule of the
acquisition, Rank did not want to pay cash foh¢casd it made this known to Alcoa in various
ways.

On November 28, 2007, after the parties hatharged early drafsf the Acquisition
Agreement, Alcoa provided Rank’s tax and leghlisors with a draft plan for the Post-Signing
Restructuring Actions Alcoa intendé¢o take and/or implementitlv regard to its intercompany
arrangements in nineteen countries (fRestructure Plal). (PX2A; PX2;see alsdlr. 105:20-
106:25.% Getz, at that time a membof Rank’s Deloitte tearf,forwarded the draft to Cole
and Dunkley of Rank.SeePX2.) Among the more than 100 contemplated Post-Signing
Restructuring Actions included the Restructure Plan was a loan from Alusud Chile to

ALAHC. (PX2A at 43.) The draft Restructupdéan’s proposal for repayment of loans from

B PX2 and PX2A contain the same draft Restructure PBeeT(. 59:7-18.) Because Rank referred throughout
trial to the enlarged version of the draft Resture Plan contained in PX2A, | do so here.

14 Both Rank and Alcoa engaged Deloitte with respettidcAcquisition; Deloitte operated two different teams who
worked separately. (Tr. 57:15-18, 181:16-18.)

11



Alusud Uruguay, S.A. (“Alusud Uruguay”) and Alumerie Lauralco Inc. (“ALI") to Alusud
Chile, followed by a loan from Alusud Chile & AHC—an Alcoa British Virgin Islands-
entity—thereby removing cash from Alusud Chiland, finally, resulting in a dividend to
Alcoa—thereby removing cash from ALAHCId(at 42—43.) Alusud Uruguay and ALI were
not being sold to Rank asmpaf the Acquisition. Id.)

On November 29, 2007, Rank, Alcoa, and thespeetive tax advisors met in Pittsburgh,
Pennsylvania to discuss the draft RestritePlan (the “Pittsburgh Meeting”)SéeTr. 105:20-
24,188:8-189:10, 210:25-219:2, 355:5-12, 412:1-11, 4747263.) Negotiabns regarding the
Restructure Plan were‘eollaborative effort,” (d. at 212:25-219:2), with both parties seeking
various concessiongd(at 217:12-14see also, e.gDX17). Rank understood that the
Restructure Plan either created or identifieahlpositions that Rank would want to unwind after
the acquisition without triggeringtax. (Tr. 218:17-220:8.)

At least as early as the Pittsburgh Meeting, Ipathies were aware tiie possibility that
the SlI could recharacterize a loan from Alu&iidle to ALAHC as a taxable withdrawal of
profits from Chile. In fact, a note that was inaddas part of the draff the Restructure Plan
circulated in connection with ¢hPittsburgh meeting stated that:

Chilean Income Tax law expresshatgs that amounts transferred by a
Chilean limited liability partnership to if®reign partners in the form of a
loan will be considered a withdrawal of profits if the Chilean IRS
determines that the loan is a disgpd profit distribution, which would be
subject to an overall tax burden of 35%.
(PX2A at 43 (Step 13).) The ndigther explained that “[t]herare four factors that may be
relevant in determining whether the loan iarged under market conditions, which may decrease

the potential for reclassdation of the loan.” Ifl.) The four factors iderfted were: if the loan

is a “documented loan,” if the loan was subjecnd'arm’s length rate of interest,” if payment

12



of both principal and interest ‘isffective[] and timely,” and if “he loan is not to the direct
parent.” (d.) It was also noted that Alcoa should adies having Alusud Chile loan cash to a
Hungarian subsidiary of Alcoa as a wayaooid loaning to [Alusud Chile’s] parent,”
ALAHC.* (1d.)

Underlying the parties’ discussiodaring the Pittsburgh Meeting was the
acknowledgement that the Acquisition Agreemgauld grant Alcoa the right, but not the
obligation, to undertake any of tpeoposed transactions. As Gé&tstified, Thomas Weglewski,
Alcoa’s tax counsel, “explaineddahwhat they wanted to do [providing the draft Restructure
Plan and at the Pittsburgh Meeting] was givamsinderstanding of the structure overall so that
we could make our plans.” (Tr. 188:25-189:4he discussion during the Pittsburgh Meeting
was “at a high level” becauslee document wa“evolving,” (d. at 188:25-189:12), and because
the parties undersbd that the Restructure Plasas Alcoa’s responsibilityjd. at 193:6-9).

Alcoa was not asking for approval of the RestiuetPlan, but Alcoa was willing to discuss with
Rank “if the structure didn’t work for Rank”Id at 189:5-10see also idat 337:22-338:5

(Laun testifying that Rank did not have rightagiproval but “[w]e were sring [the Restructure
Plan] to give them . . . information . . ., and @ected that if Rankad questions, they would
revert”).)

While the record is not clear regardingetier Alcoa and Rank specifically discussed
the Alusud Chile-ALAHC loan at the Pittsburgh Meetirggd idat 190:12-18, 472:5-8), the
parties continued to communicate regardirggRestructure Plan fowing the Pittsburgh

Meeting, (d. at 190:19-191:9).

% There is insufficient evidence in the record to support a finding as to why Alcoa did not undertake the alternative
to loan cash to the Hungarian subsidiary or whether Rank was involved in that de@&eRark Mem. at 19 n.7;
Alcoa Mem. at 40.)

13



One issue the parties discussed during and after the Pittsburgh Meeting was the potential
tax consequences of the Restructure Plan amdtdaddress those potential consequendes. (
at 190:5-8see alsdX14; DX17.) These discussions inckdj among others, Rank’s request to
change the structure of the Post-Signing Resitrung Actions in certaijurisdictions because
Rank was concerned about adverse consegsegpost-closing. (Tr. 190:21-191:9.) For
example, the parties addressed issues with regptet Restructure Plan’s treatment of assets in
Mexico, (PX14; PX17; Tr. 63:16-25, 186:25-189), and Hungary, (PX14; PX17). The
Acquisition Agreement ultimately included a sifiedax indemnification provision regarding
Mexico. (PX6 8 13.01(a)(xii) (“Taxes arisifigpm the purchase and sale hereunder of a 5%
interest in Grupo Alcoa, S. de R.L. de Cand any Taxes arising from the Mexican 338
Elections.”).)

Alcoa and Rank understood prior to signthg Acquisition Agreement that the 2008
Loan would result in a deferred tax liability on Rank’s books following closiBgeflr. 472:2-8
(Zahorchak testifying that the parties “genesdlficknowledge[ed] that éhplan we were putting
forth with BVI accomplished the goal of cash extion, but . . . was moving the issue of the
profit distribution tax down the road”), 191:20-19ZGetz testifying that Deloitte provided to
Rank its observation that the 2008 Loan wouéVéea deferred tax liability on the books for
Rank to address post-Closing), 193:17-196e& alsdX10 (email from Getz to Cole
explaining that “Chile has lent $31m to BVI, garent. If Chile pai@ dividend we understand a
35% withholding tax would be due. So, whifere is no immediate trapped cash, there is
approximately a $10m deferred tax liability”).)

Although Rank and Alcoa were aware of théeded tax liability, they did not discuss

the other potential adv& consequences of the Chile lo&wetz testified that he did not recall

14



that the 2008 Loan between Alusud Chile &hdAHC was part of their discussions, (T91:7-
9), and explained that in providing observatiosgarding the potentialxtdiability, he was not
considering the risk afecharacterizationid. at 195:9-196:5). Ineked, while Getz was not
providing advice regarding the Acgttion Agreement itself (and had not seen it), Getz testified
that he understood the possibility of racdicterization to be Alcoa’s concernd. @t 204:25-
206:8.) Similarly, Cole explaingtiat he viewed any possible taxsing from the treatment of
the loan as dividend as sometithat would be Alcoa’s respsibility should it arise. I4. at
72:13-73:19see also idat 149:9-19 (stating that post-sigig, no one from Rank asked
guestions about or requested aesto the terms of the 2008 Loan).) Zahorchak testified that
he could not recall any instana&sRank requesting that Alcoa nexttract cash from Chile using
aloan. [d. at 472:12-19.) Individualsdm Alcoa also testified th&®ank did not ask questions
or offer comments about the 2008 Loard. 4t149:9-19, 338:6-10; P54 at 113:23-114:199
Based on the foregoing, I find the followingl) Alcoa and Rank understood that certain
of the Post-Signing Restructuring Actions waeeessary to permit Alcoa to move—and thus
make available for Rank’s purchase—certain aghatsRank wished to purchase that were
embedded in entities that the parties intendedlooa to retain; (2) Rank wanted to purchase
the Transferred Subsidiaries as part of thguAsition on a cash and ddbée basis, because
Rank did not want to purchase assets withstantial amounts of cash on their books; (3) Rank
contemplated that if it agreed to the Acqtiisi it would be acquiringhe Alusud-ALAHC loan;
(4) the loan would be betweémwo entities that, post-CloginRank would control; (5) Rank

could have, but did not, attempt to negotiategi@ater protections reghng the extraction of

16 PX54 contains the parties’ designations from the dépof Marcelo Nascimbem that were submitted in lieu of
live testimony.
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cash from Chile; (6) Rank knew it would be acqugra deferred tax liability in the amount of
$10 million; and (7) Rank knew that there was theptial for an adverse tax consequence if the
loan contemplated in the Rastture Plan was not repaid.

C. Alcoa and Rank Sign the Acquisition Agreement

The parties signed the Acquisition AgreemenDatember 21, 2007. (Jt. Fact Stip. 1 3.)
Attached to the Acquisition Agement is a Seller Disclosucetter, which includes a copy of
the Restructure Plan as itisbed at the time of signingld( § 7; PX6 at
ALCOA RANKO0013806-92.) This draft of the Rastture Plan—Ilike thdraft circulated in
connection with the Pittsburgfieeting—included as one ofdlPost-Signing Restructuring
Actions the loan from Alusud Chile to ALAHC SéePX6 at ALCOA RANK00013849-52.)

The Acquisition Agreement requirelde parties to “cooperate good faith in respect of any
Post-Signing Restructuring Action.’ld( § 7.03(b).)

Throughout the negotiation of the Acquisitidgreement up to and including the days
immediately before signing, Rank expressedceom about the amount of cash Alcoa would be
leaving in the acquired businesses. In,fantDecember 19, 2007, two days prior to signing the
Acquisition Agreement, Cole explaith¢o Getz that “it is the nate of these businesses” that you
cannot remove all the cash, but the $26 milliotrapped cash Alcoa intended to leave in the
Transferred Subsidiaries at that time was “an issue.” (D¥d€Ir. 54:9-16, 111:23-112:12.)

As a result, Rank negotiated for a $10 million caphe amount of cash that Rank would pay for
without a dollar for dollareduction in the purchase pric€lr. 54:9-16, 83:16-84:9, 115:4-17;
PX6 § 7.03(b).) The practical rdswas that, while Alcoa was natquired to take all (or any)

of the Post-Signing Restructuring Actions, Adomas heavily incentivized to do so by the

negotiated terms of the Acquisition Agreemer8edTr. 54:17-24 (“There is no particular magic
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about $10 million . . . [b]ut that means that Aoeas strongly incentivizetd ensure that there
was not more than $10 million left in the busisgbecause | wouldn’t pay them for it.”), 353:15-
354:12 (“Alcoa did not have a legal obligationder 7.03(a) to implement the [Post-Signing
Restructuring Actions but was] commercially inteized to do so . . . . We wanted to do as
many of [the steps] as we possibly could in otde=xtract the cash sbat we would get down
at or below the $10 million threshold.5ee alsd®X3 (Cole explaining to Irene Schmidt that
because of problems like “sticky cash” or tragppash, “the main point is the road map should
not be seen as a set of optiosi@ps but an integral part okttransaction. We can always
engage post signing if you decide you don’t wardo particular things or a problem emerges
but, once we accept the plan, it shouldn’t be vieag&d set of options.”).) Indeed without
Rank’s insistence on a $10 million cap as pathefAcquisition Agreement, Alcoa would not
have had as much reason téragt cash from the Transfed&ubsidiaries. Instead, Alcoa
would have preferred in at leagime cases to “just leave theltéghind and be paid for it.”
(Tr. 352:9-17see also idat 117:11-14.) Ultimately, prior tGlosing, Alcoa did in fact succeed
in reducing the amount of cash to below $10 milliokdl. 4t 87:8-18.)
D. The 2008 Loan and the Closing of the Acquisition

Discussions concerning the Restructure Rlaghthe Post-Signing Reucturing Actions,

including the 2008 Loan, ctinued after the AcquisitioAgreement was signed.
1. Extracting Cash From Chile
In January 2008, the Chilean office of ths firm of BakerMcKenzie (“Baker”}’ sent

representatives of Alcoa in Latin America twmemoranda providing advian the tax effects of

7 Prior to December 2016 Baker McKenzie was known as Baker & McKenzie. Aebrav@p&iglLaw Is Kicking
Surnames & Ampersands To The GwAW360 (Jan. 5, 2017, 5:07 PMtps://www.law36.com/articles/
877285/why-biglaw-is-kicking-surnames-ampersands-to-the-curb.
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extracting cash from Chile (tf8aker Memos”). (PX8; PX9'§ Baker did not participate in the
negotiation or drafting of the Acquisition Agreememor did Baker participate in drafting the
Restructure Plan.SgeTr. 478:7-11, 484:14-21.) Nothing the Baker Memos suggests that
Baker was aware of, or considered, Rank’s oblugetiwith respect to €h2008 Loan as set forth
in the Acquisition Agreement. Zahorchak testftéat he was “surprised” to receive the Baker
Memos because Alcoa “had not asked for them and . . . [already] had a plan establlghad.” (
478:14-21see also idat 478:2-6; PX54 at 110:10-111:14.)

The first memorandum, dated January2@)8 (the “January 18 Memorandum?”),
explained that “the simplest way” of tragsfing funds out of Chile would be to make a
distribution or withdrawal okéarnings by ALAHC from Alusu@hile, and such a withdrawal
would result in a tax of up to 35%. (PX8 (Trgret 1.) Baker’s advice confirmed what Alcoa
(and Rank) already knew: thextracting cash by declarimgdividend would trigger an
immediate tax consequence. There is no ecelémthe record suggkng that Rank proposed
that Alcoa declare a divideraohd pay the tax up-front.

In the January 18 Memorandum Baker also noted that a cash loan from Alusud Chile to
ALAHC was “legally feasible,” but acknowledgedatithere was a risk d the loan would be
recharacterized as a hidden distribution affitg under Article 21 of the Chilean Income Tax
Law (“Article 21”). (Id. at 2.) Baker identified two factoitsfelt would increase the risk of
recharacterization—(1) a high loan amount é)dAlusud Chile’s history of making loans
abroad—and two factors that would decrethgerisk of recharacterization—(1) formally

documenting the loan, including paying the staenpand setting market conditions for the

8 The Baker Memos were translated for purposes of thistldgigérom the original Spanish. “Trans.” refers to the
translated portions of a trial exhibit.
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operation of the loan, and (2) se¢f a short term and making perioghayments of interest and
capital. (d. at 3.) With regard to the length thfe term and periodic payments, Baker
emphasized that “long terms and a lack of pecigdiyment would go against” the argument that
the Sl should not recharacterize the loall.) (Baker also pointed otitat the Sl had already
reviewed Alusud Chile’s foreign loans with an eye to recharacteriztinhose loans did not
involve a subsidiary-parent relatiship so the Sll ultimately focused on stamp tax issues instead.
(Id.) Baker recommended against a subsidpasent loan because of the risk of
recharacterization, and noted that an intercomjb@anry to an entity other than Alusud Chile’s
parent would “v[e]ry significanyl decrease the tax risks”ld(at 4.) After reviewing this advice,
Doria, who was a member of the Alcoa Latin American team, ackdgetethat he “now”
understood the recharacterizatisk associated with an Alusud Chile-ALAHC loand. (at
RANKO0003053-54.)

Although not identical, the factors Bakeeidified in the January 18 Memorandum are
similar to the factors identified by Deloitte time draft Restructure Plan provided on November
28, 2007 in advance of the Pittsburgh meetirgeeP X2A at 43 (Step 13).)n particular, Baker
and Deloitte both identified as significant steps to reduce the risk of recharacterization: (1)
documenting the loan, including paying the stamxp (2) setting markebased conditions; and
(3) timely repayment of the interest and princip&orfipare id.with PX8 (Trans.) at 3.)

The second of the Baker Memos, dbfanuary 29, 2008 (the “January 29
Memorandum”), reiterated Baker’s advice th&an from Alusud Chile to ALAHC was legal
but carried a tax risk, arekplained four options—undertak the 2008 Loan, declaring a
dividend, undertaking a loan with a Peruviatitgnand assigning credit from Alusud Chile to

ALAHC—for extracting cash from Chile. (PX9 RANKO000128.) Baker ab explained in the
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January 29 Memorandum that the SlI had ndtlighed clear guidelines on recharacterization,
but noted that Alusud Chile’s history similar loans “does not help.ld.) Baker explained:
This, added to the fact that [Alusud Chile] is being sold jointly with
[ALAHC], and that the sale is being a@on a cash-free basis, allows us to
understand that a prompt repaymenttlaé loan by the new owners of
[Alusu_d Chile] seems unlikely, a fact that would increase the tax risk of this
operation.
(Id.) Although there was some internal discaegiegarding the options presented by Baker,
Baker’s analysis did natffect Alcoa’s plans regding the 2008 Loan.Sge, e.g.Tr. 482:5-8
(“The factors noted and the isswgisk were similar to what Datte had described to us. At
this point we had an agreed upon plan Wtnk, and there was nothingw here that would
cause a re-thinking.”).) Doria téfted that after readging the Baker Memos he saw “no risk at
all” or, at most, “minimal, minimal risk” of igharacterization becauselie profits were put
back under the terms of the loan, it would noailfpermanent distributioof profits” and thus
“the tax authorities couldn’t claim that a dibution of dividend was made because the cash had
returned to the subsidiary.1d( at 557:6-17.) While there i® evidence suggésg that Alcoa
provided either of the Baker Memos to anyonRaik prior to ClosingiAlcoa not doing so is
consistent with Zahorchak’s view that thealysis regarding the 2008 Loan was unchanged
following receipt of the Baker Memosld(at 481:11-482:11, 485:8-14.)

On February 6, 2008, Nascimbem informed Baker in Chile that the United States Alcoa
team had decided to move forward with #8888 Loan—i.e., an intercompany loan between
Alusud Chile and ALAHC. (PX12 atAANK0021808.) Nascimbem explained they
“certainly know all the risks” dated to recharacterizationld(, see alsdr'r. 487:13-488:10.)

2. The Acquisition Closes

Alcoa did not formally document the 2008 Laganor to Closing. (Jt. Fact Stip. [ $ge
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alsoPX54 at 53:18-54:5.) Prior to Closing, howevNascimbem drafted an agreement for the
2008 Loan with input from Doria and BakeiSeePX54 at 44:22-45:14; Tr. 565:7-10.)

Alcoa informed Rank of the terms of the 2008 Loan in the weeks leading up to Closing.
Specifically, in emails on February 11 and keby 12, Laun and Weglewski forwarded a draft
of the agreement for the 2008 Loan to Rank and its tax and legal advisors. (PX37 at
RANKO0000001-02.) Alcoa’s draft included, among ottiengs, an interest rate of LIBOR plus
.25%, a one-year term with a maturity datdahuary 28, 2009, and a provision barring renewal
“in any event.” [d. at RANKO000018.) Alcoa’s draft alswovided that no amendments would
be effective unless made by tharties in a signed writing.ld. at RANKO0000021.)

Doria, who was responsible for the decisiomidude at least some of the agreement’s
terms, (Tr. 565:7-10), believed that the shamtethe specific maturity date, and the market
interest rate were important teriaasd should be propg documented,id. at565:19-22, 597:2-
598:2). Doria explained that his decision tolunle these terms was based on a combination of
Baker’s and Deloitte’s advice, as las his experience in the regiord.(at 597:16-598:2see
also id.at 607:7-10.) Doria selected a one+yteam despite it not being specifically
recommended by Baker—who advised “a short f&(@X8 (Trans.) at 3)—or Deloitte—who
simply advised that principal and interest shdagd'effectively and timely paid,” (PX2A at 43).
Doria explained his reasoning folegting one-year as follows:

[Rank] knew that we would make aalo from Alusud Chile to the parent
company ALAHC for a short term. It seemed to me that one year was a
reasonable time to put in the agreetmemthat Rank . . . would have one
year to put cash into Alusud Chile ioto ALAHC to repay the loan with
Alusud Chile and deploy that cashdther entities within the system.

(Tr. 578:17-23.) In other wordthe one-year term was includixbe “short”—consistent with

the advice that had been received—and malet-consistent with allowing Rank time to
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repay*®

Although Alcoa informed Rank of the contplated terms of #2008 Loan and asked
whether the terms were “acceptable” taaRaPX37 at RANK0000001), both parties understood
that under the Acquisition Agreement Rank dad have a right to approve or request
modification of the terms of éhloan, (PX10 at ALCOA RANK0029030,
ALCOA_RANKO0029035; PX12 aRANK0021805; PX54 at 91:4-17; Tr. 338:2d&e alsd®X6
8 7.03 (stating that Alcoa has thght to perform the Post-Signing Restructuring Actions)).
Rank received a copy of the draft loan agreenimritthe parties did not stuss the terms of the
2008 Loan prior to Closing.SeeTr. 149:14-19, 337:22-338:25, 489430:8, 610:9-19.)

The relevant portions of thcquisition closed on FebruaBg, 2008. (Jt. Fact Stip. 1 3,
6.) At the time of Closing, Alcoa haattcomplished the 2008 Loan by causing ALAHC to
assume Alusud Uruguay’s and ALI's obligats to Alusud Chile in the amount of $31,407,384
and causing Alusud Chile tcamsfer $3,002,166 to ALAHC.Id.  10.) Alcoa accomplished
these steps without formal documentation. ALAHEnthas part of Closg, issued a dividend to
Alcoa for the total amount of the 20Qoan—$34,409,550.52. (Tr. 394:25-395:5, 83:7-10.)
Although the mechanism for the 2008 Loan differedame respects from that described in the
Restructure Plan appended to the Acquisifigneement at the time of signing, the 2008 Loan
resulted in what had been contemplated in the Restructure Plan: Alusud Chile made an
intercompany loan to ALAHC, which was tiferred to Rank as a holding company, with no

cash and no source of incoméd. @t 82:19-23, 508:14-21.)

¥ The terms Doria selected fthre 2008 Loan were consistent with whnatividuals at Alcoa termed “template” or
“example loans”. (PX37 at RANKOOO0O0(ke also idat RANKO0000011-12 (Alusud Argentina-ALAHC draft
loan containing interest rate of no Iélsan LIBOR plus .25% and a one-year terith) at RANK0000024 (Alusud
Peru-ALAHC draft loan containing same terms).)
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3. The 2008 Loan Document

On June 25, 2008, Borja emailed Doria requesting a signed copy of the 2008 Loan.
(DX102.) He explained Rank hath unsigned copy of the loan, but that Rank needed a signed
copy to present to the Chilean authoritielsl.) (In late July or earlyAugust, Alcoa executed the
signed 2008 Loan, dating it as of January 29, 2Z0@Bspecifying a January 28, 2009 maturity
date (the “Loan Agreement”). (Jt. Fact Sfi@; PX43.) Consistentith the draft agreement
Alcoa sent Rank prior to Closy, the executed Loan Agreement specified an interest rate of
LIBOR plus .25%, a one-year term with a matudate of January 28, 2009, a provision barring
renewal “in any event,” and a provision bagiamendment except for in a signed writing.
(ComparePX37at RANK0000018, RANKO0000021yith PX43 at RANK0000378-80.)

The fact that the Loan Agreement was not signed until approximately six months after the
Closing Date did not affect Rank’sewi’ of or treatment of the lo&h. (SeeTr. 153:7-12.)
Moreover, Rank’s post-Closing actions are cdesiswith Rank’s understaling of the existence
and terms of the 2008 Lo&h.At some point after ClosingRank did the following: accounted
for the loan on its Chilean books as a lo&h,qt 131:8-10 (“We absolutely from day one we
accounted in our Chilean books we accounted fas & loan.”)); recorded the deferred tax
liability on its books, ifl. at 138:21-139:3); recorddbe periodic interegiayments due from
ALAHC on the 2008 Loan as a receivable on AlusudeZhbalance sheet,t(Fact Stip. T 13);

and paid the stamp tax on the loan, registerirddan as a debt instrument with the Chilean

20 |n failing to formally document the 2008 Loan for approximately six months Alcoa did not strictly adhere to the
advice from Deloitte and Baker that formal documentationld/reduce the risk of recharacterization. (PX2A at

43; PX8 (Trans.) at 3.) However, there is no evidence that delaying the formal dociomeritdite 2008 loan was

a factor in the SlI's laterecharacterization.Sge infraPart 3.D.)

21 Upon Closing Alcoa’s employees at Alusud Chile becamployees of Rank, thus transferring to Rank their
knowledge of the 2008 Loan. (Tr. 235:7-13, 631:14-18.)
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Central Bank, (Tr. 131:11-13R:Jt. Fact Stip.  1%¥.
4. Rank’s Assessment and Treatment of the 2008 Loan

Rank viewed the 2008 Loan as inefficient fotegist three reasongirst, Alusud Chile
had to include interest on the loan as taxaldenme, but for commercial reasons had no need for
additional cash. (Tr. 72:13-73:2e also idat 163:7-16 (Cole testifyinthat Rank wanted to
get the 2008 Loan off of itsooks), 199:24-200:15 (Getz eapiing that the 2008 loan to
ALAHC created negative tax arbitrage).) Second, ALAHC had no cash and no taxable income
against which interest coulte deducted or offsetld( at 82:5-83:10.) Thd, Alusud Chile also
experienced unpredictable gaindasses depending dluctuations in the currency exchange
rates. [d. at 82:14-18, 240:17-241:2.)

Because of these inefficiencies, once Rassumed the 2008 Loan, as well as similar
loans involving entities in four or five othgirisdictions, Rank and isdvisors considered
various strategies for eliminating these loarseg(idat 200:16-21.) Rank understood that these
loans, including the 2008 Loan, could havedarsequences, and Rangsal was to find a way
to “unwind” the loans vthout triggering a tax. Id. at 220:1-8.)

Of the various options Rank considereddbminating the 2008 Loan, repayment was
“never seriously an option.”ld. at 157:3-6see also idat 156:17-157:6, 158:4-8, 169:4-13.)
Indeed, Rank never intended to repay the 2008 Ldaee idat 140:3-6.) Rank did not believe
it made sense from a tax or commercial pecsive for it to repayhe 2008 Loan, because
although Rank had the cash to repay the &ahcould have put cash in one subsidiary,

ALAHC, to move it to another subsidiary, Alusud Chile, it did not want to provide cash to

22 Because the stamp tax was incurred pre-Closing—andAlicbnot invoke an exception to its indemnification
obligation—Alcoa agreed to and did reimburse Rank for the amount of the stamp tax. (Tr. 13ZF2a;Ship. |
11)
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ALAHC for repayment because Rank did noédéo put $34 million into Alusud Chileld( at
81:3-7.) Thus, if Rank had repaid the loannRaould have been left with an undesirable
commercial position—cash in Chile—and an undédgrséax position—a future tax obligation if
it withdrew that cash from Chile. Cole explad that this result véadoubly undesirable because
if Rank repaid the loan and w#axed, Rank would incur a taxathwas “[w]ithout a doubt . . .
shift[ed] . . . to my watch.” Id. at 95:14-17.) However, Col®rceded that he did not know if
anyone from Rank ever asked the Sll what thiew would be if the 2008 Loan was repaidd. (
at 95:18-23.)

Like with the other loans involving Latin Aenican entities, Rank knew, at the time of
Closing, that the 2008 Loan could result in negatax consequences. Unlike with the other
loans, however, Rank was not able to find whaoitsidered to be a commercially viable way to
unwind the 2008 Loan without triggering an immediate tada. at 200:22-201:17, 203:6-9.)
Faced with no commercially viab#dternative and not wanting to repay the loan, Rank decided
to leave the 2008 Loan in placeSeg idat256:1-16 (stating that Borjaised the possibility of
declaring the 2008 Loan a dividenith individuals at Rank in July of 2008 and again a year
later, but did not receive a response).)

5. Rank Amends the 2008 Loan

The 2008 Loan reached maturity on Jan8y2009, but was not paid or otherwise
eliminated. In or around May 2010, with tlean still outstanding, Rank caused ALAHC and
Alusud Chile, both its subsidiarig® execute an amendmenthe Loan Agreement (the “Loan

Amendment”)?® (Jt. Fact Stip.  14; PX44.) TheamAmendment, which was dated as of

23 Borja testified that he executed the amendment to th& [284n shortly after the Sll selected Alusud Chile for an
audit, (Tr. 284:9-17), but the recosinot clear as to when, precisely, the Loan Amendment was put into place—
before or after Alusud Chile was officially notified of the audit.
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January 29, 2009, (Jt. Fact Stip. { 14; PX44), medlifhe terms of the original Loan Agreement
by: (1) increasing the interesite to 4.4375% per annum; (2) incsew the term of the loan to
four years, with a maturity date of Janpa8, 2012; and (3) deleting the provision barring
renewal. (PX44.)

E. The SII Audit

In 2010, Alusud Chile requested a taxured for calendar year 2009—corresponding to
tax year 2010—for losseslated to the 2008 Loan. (DX116 at 21, Y96 alsalr. 257:21-
258:15, 283:19-284:8, 298:7-12.) The 2008 Loan wasmnated in United States dollars, and
the tax losses arose from fluctioais in the associated foreigxchange rate between United
States and Chilean currencietd. &t 258:13-15, 283:25-284:8, 298:7-12.)

On September 27, 2010, the Sll issued a fomo#acte that it had itiated a tax audit of
Alusud Chile (the “Audit”). (X15.) The Audit was for Chileatax year 2010 (calendar year
2009) and focused on Alusud Chile’s activities for calendar years 2008 and 3@@9id\( The
refund request triggered thaudit. (Tr. 257:21-258:15.)

In response to the letter rogataequest issued in connemtiwith this litigation, the Sl
was asked why it undertook the Audit, and the SlI's representative statédsitlected Alusud
Chile for an audit “along with many othexfayers . . . under a routine inspection program
related to [Alusud Chile] . . . asking for return of an interim payment for absorbed/lost profits.”
(DX116 at 21, 1 13.) The Sl representativetfartclarified that théudit was “carried out
because [Alusud Chile] ask[ed] for a provisional returid’ &t 22, 1 15.)

On October 29, 2010, Rank notified Alcoa of thedit and explainedhat it related to
calendar years 2008 and 2009. (PX16.) Rank regghéisat Alcoa “confirm” that it would be

assuming control of the defensetioé audit “to the extent [it] fates to [the] Pre-Closing Date
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Tax Period.?* (1d.) Alcoa did not assume control of tAedit. Instead, durig the final months
of 2010, representatives of Alusud Chile discugkedorogress of the amavith the SlI without
representatives of Alcoa presengeég, e.gPX17; PX21.) During that time, individuals at
Alusud Chile and Rank understood the SiI's inteiresthe 2008 Loan related to whether the loan
was in fact a bona fide loan or a prafistribution that kould be taxed. SeePX17 at
RANK_0018626.01 (Borja explainirifpat the SlI’s opinion wathat the 2008 Loan was an
extraction of profits on which no taxes had yet been ps@d;alsd?X21 at RANK0019562,
RANKO0019566.) Borja testified that durimgDecember 13, 2010 meeting between himself,
Loreto Miranda, Alusud Chile’s controllemd the SlI Audit manager, the SIl manager
explained that he had lookedthe history of Alusud Chileral the fact that the 2008 Loan
involved a switch of debtor to Asud Chile’s parent companyydbelieved that the purpose of
the 2008 Loan was to extract prefit(Tr. 265:11-23.) Borja sent a summary of that meeting to
Doria, Alcoa’s tax director for LatiAmerica. (PX21 at RANK0019562.)

Representatives of Alcoa did not attend thiéahmeetings with the Sl despite Rank’s
invitation, (d. at RANK0019563), and despite Zahorchak’sideto have Doria “involved in the
audit and defense,” (PX17 at RANK 0018631.01),Alaba did engage Alvaro Mecklenburg, a
tax advisor at Deloitte in Chilég assist with the audit, (T525:10-17). Mecklenburg attended
a meeting with the Sll on December 28, 201d), 4t 525:10-17; PX19 (Trans.) at
RANK18704.01), along with Mirandafter which Miranda reportetiat the Sl had indicated
that it planned to recharacize the 2008 Loan as a profiithdrawal, (PX19 (Trans.) at

RANK18704.01).

24 Rank’s request for Alcoa to lead the defense was lmasédcoa’s contractual obligation to “at its own expense,
assume control of the defense of” “arigim, or the commencement of any &uslit, action or proceeding . . . in
respect of which indemnity may be sought.” (PX6 88 13.07(apé®)alsd®X16.)
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On January 29, 2011, as a result of an eadiephone conversatioBaker sent an email
to Rank outlining a legal argument Rank could agrsas a defense in connection with the
Audit. (PX24.) This argument relied on tteef that only $3 million of the approximately $34
million 2008 Loan was disbursed in 2008, andréraaining $31 million was disbursed in years
prior. (d. at RANK _0000604.01.) Baker believed thanRanay be able to argue that because
the applicable statute of limitations was threargeall but $3 million would be outside of the
SlII's recharacterization powersld(at RANK _0000603.01-604.01.) In the same email,
however, Baker advised that if the SlII werteathe whole amount Rank should not pursue this
argument in litigation because thie substantial risks associateith not reaching an agreement
with the SllI. (d. at RANK_0000604.01.) Rank did not makestargument to the SllI. (Tr.
589:17-592:3.)

On January 29, 2011, Alcoa formally rejected Rank’s indemnity ci(BeePX25.)

Alcoa explained that while it was “preparedctmoperate with Rank and édud Chile in the joint
engagement of Baker & McKenzie Chile to assist” with the Audit, Alcoa “believe[d] that the
unauthorized post-closing amendment of the Loan Agreement” made indemnification by Alcoa
“inappropriate” under Section 9.02 of the Acquisition Agreemelat.af RANKO0000375.) On
February 2, 2011, Rank responded to Alcoa’s lefieX26.) Rank reiterated that it disagreed

with Alcoa’s conclusion, confirmed that it would be assuming control of the Audit, and stated
that “[g]iven the present dispute” a joint engagatred Baker was not “msible or appropriate.”

(Id. at RANK0000469.)

At that point, Rank adopted a strategyendby it would attempt to resolve the Audit

25 Alcoa’s letter was dated January 28, 2011, but was sent to Rank by email on the morning of January 29, 2011.
(SeePX25 at RANKO0000375.)
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prior to litigation with the SlI. (Tr. 93:10-98.) In doing so, Rank hoped that it would be able
to avoid the substantial costs associatél litigation and to reduce penaltiedd.( see also
PX27 at ALCOA_RANKO0014105.) However, to tartent that Rank sugges that the decision
to resolve the Audit prior to litigation meant tlitatould not raise factual and legal defenses as
part of the negotiations with tt&ll, there is no suppofor that position in the record. There is
no dispute that Rank engaged in a negotigit@meess with the Sll since Rank negotiated a
settlement with the Sl whereby interest andgites would be reduced by 93%. Therefore,
Rank could have raised factualdalegal defenses as part oé thegotiations with the SlI.

Rank’s defense of the audit did not focus on putting forth evidence that would have
supported finding that the 2008 Loan was a bonaldide or that the ammts being sought were
legally improper. With regard to supportitige legitimacy of the loan, since Rank did not
contemplate repayment of the 2008 Loaee{lr. 140:4-6 (Cole testifyig that “[a]s a general
statement, we had no intention of repayin@56:22-157:6 (“[I]n the end of the day . . .
[repayment] was never seriously an option.”)iatld not have effectively argued that it
intended to pay the loan regardless of the terntiseofoan. Indeed, | find no evidence in the
record that Rank attempted to defend the 20GLar dispute the amount of the loan that
should legally be subjetd recharacterization.

Moreover, there is no evidence that thevias aware of the Loan Amendmengeg
DX116 at 22, 11 19-28ge alsalr. 98:5-7, 160:10-13, 306:15-1815:2-4.) In fact, the
evidence in the record suppottt® conclusion that €éhSll was not provided with a copy of the
Loan Amendment. SeeDX116 at 22, 11 19-2@ge alsdlr. 98:5-7, 160:10-13, 306:15-18,
715:2-4; PX15.) The Sll expressly denied reitej a copy of the Loan Amendment, and it is

reasonable to expect that the Sll would havatioeed the Loan Amendment at some point in
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the course of the Audit. Rank did not piany evidence—other than the speculative
testimony of Borja, (Tr. 304:14-17 (Borja resypling “no” to the question whether he could
“think of any explanation why Alusud Chileonld not give the Chilean IRS a copy of the
document that showed the loan was still fdiyndocumented as a loan”))—that it had either
provided a copy of the Loan Amendment, or othise disclosed its sutasce, to the Sll.
Therefore, it is more probable than not that Rank did not provide the Loan Amendment—Rank’s
evidence that the loan was not past maturity+h&oSIl. This conclusion also makes logical
sense since Rank had no intentof repaying the 2008 Loan; tleéore, providing a copy of the
Loan Amendment would have provoked a dsstan concerning Rank’stention to repay the
loan, and Rank would have had to admit to the Sllthéoextent it had not already done so in its
meetings with the Sll—that it was not going to repay the 2008 Loan regardless of the loan terms.
On the record before me, | find Rank’s argumeéimés it sent the Loan Amendment to the SlI not
supported by the record and unpersua&ive.

By early April 2011, Rank had negotiated a sattat with the Sll whreby interest and
penalties would be reduced by 93%eéPX45 (describing, by Afir5, 2011, negotiation of
waiver of 93% of interest and penaltieBX32 (Trans.) at RANK0001002-07.) On April 29,

2011, Rank, on behalf of Alusud Chile and ALAHC, paid $10,139,882%i24axes, fines, and

26 Specifically, Rank argues: (1) that it did not have an opportunity to challenge the SlI's statement that it had not
received a document labeled “loan amendment,” (2) thad nali have an opportunity tefresh the recollection of

the Sl official who responded to the letter rogatory with the Loan Amendment or ask her to review the audit file,
and (3) Borja, the former Latin Americ&egional Finance Controller for Rank, testified that he could not think of
any reason that Alusud Chile would not have given the 8bpy of the Loan Amendment to demonstrate that the
2008 Loan was still formally documented. (Rank Mem. at 29.) These arguments lack merit, and, in addition to the
reasons cited above, there is contemporaneous evittetingerecord that the SlI did not receive the Loan
Amendment. In its Notice Letter of Review Completidated August 12, 2011hé “Final Notice”), the SlI

identified the loan terms contained in the Loan Agreement not the Loan Amendment; this is further proof that the
Sll was not given the Loan Amendment. (PX32 (Trans.) at RANK0001007-08 (“[U]nder the coatledtLoan
Agreement’, dated January 29, 2008, executed with ALAHC, establishing a single loan imtimt ahtuS
$34,409,550.52 with an interest rate of LIBOR plus 0.25%, and within one year for payment.”).)

2" The Chilean Tax was assessed in Chilean pesos, (X&%.) at RANK00010112), but the parties agree on the
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interest. (Jt. Factti. § 16; PX32 (Transgt RANK0001012; PX36.)

In its Final Notice the SlI informed Alusud Céithat the audit, the purpose of which was
to “validate transactionelated to loans made by [Alusud Chile] to related companies domiciled
in a foreign country,” had concluded. (BX(Trans.) at RANKO0001007.) The SlI concluded
that the precursor loans to the 2008 Loan, wiiehe originally granted to Alusud Uruguay and
ALl were transferred to ALAHC producing a change of debtor . [and] establishing a single
loan in the amount of US $34,409,550.52 with arregerate of LIBORplus 0.25%, and within
one year of payment.”ld.) Based on the information pralad during the Audit, the SlI found
that the loans were, “in fact, withdrawals ahdrefore should be sudgt to the Additional
Withholding Tax” provided for under Article 21 of the Income Tax Lad.)(The SlI
described the following “reagss” for its decision:

e From the date of incorporation, that is, since 1991, Alusud Chile has
accumulated profits in the Taxable Profit Ledger (hereinafter “FUT”),
profits that the partnetsave never withdrawn.

e In commercial year 2008, Alusud Chile taxpayer, a Legal entity other
than a corporation granted a loan to its head office ALAHC, through the
direct delivery of remittancesor US $3,002,166, and indirectly,
through Alusud Uruguay and AlusudliAlnc., the amount of US
$31,407,384.

e On January 29, 2008, Alusud Chile and ALAHC entered into an
agreement called “Loan Agreement”, in which is evidenced the loan
granted by Alusud Chile to its head office ALAHC for a total amount
of US $34,409,550.52, with a rate of LIBOR plus 0.25%.

(Id. at RANK0001007-08.) The SlI's Final Notice provides the basic facts underlying its

decision to recharacterize the 2008 Loan, but doegprovide a detailed afysis as to what

factors were or were not relevantits determination. In pacular, the SlI's Final Notice did

amount in dispute in United States currensgg(t. Fact Stip. 1 16).
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not discuss lack of repayment of the 2008 Loatherexistence or effedf any, of the Loan
Amendment. $ee generally ijl.

Rank never repaid the 2008 Loan. After techaracterization of the 2008 Loan as a
hidden distribution of profits by the Sl andi&s payment of the Chilean Tax, Alusud Chile
and ALAHC entered into an “Agreement toriRer No Effect” to the Loan Agreement.
(DX125.) The Agreement to Render No Effederenced the Loan Agreement but did not refer
to the Loan Amendment.d{) In doing so, they agreedti@at the 2008 Loan as a distribution
of profits as of the date oécharacterization and thus eliratad the loan from both Alusud
Chile’s and ALAHC'’s books. I{.; see alsalr. 153:13-155:20.)

F. Alcoa Refuses Rank’s Request for Indemnification

After the Sll issued its Final Notice, Alaaontinued to refuse Rank’s request for
indemnification related to recharacteripatiof the 2008 Loan. On November 5, 2011, Laun
informed Cole that Alcoa’s basic position haat changed stating thé&his liability got
triggered post-closing as a résof the local folks removing the one-year limitation that was
contained in the inter-company loan agreemamd, extending its tenure. The potential for that
liability was EXACTLY the reason that the oneayr limitation was put in place at the time of
closing.” (PX31 at ALCOA RANKO0028949.) Avedays later, on November 7, 2011, Cole
provided the SlI's Final Notice to LaunSde idat ALCOA_RANK0028948.)Cole explained
Rank’s position that the Final Notice “makieslear that the offending act to the Chilean
authority was the original loan (disguised diemd) made by Alcoa” and thus the Chilean Tax is
Alcoa’s responsibility. 1€l.)

On November 18, 2011, Rank formally prded Alcoa with the Final Notice and

reiterated its demand for indemindtion of the Chilean Tax agell as the costs and expenses
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associated with the indemnification dispu{®X32 at RANK0001000-01.) On February 2,
2012, Alcoa responded to Rank’s letter, restatingatstion that it is nobbligated to indemnify
Rank for the Chilean Tax. (PX33.) On May 2012, Rank initiated this lawsuit by filing its
Complaint. (Doc. 1.)

III. Conclusions of Law

| am satisfied that | have subject matter jurisdiction over this lawsuit pursuant to 28
U.S.C. 8§ 1332(a)(2) because tlas civil action between a citizeri a State and a citizen of a
foreign state and involves an amountantroversy in excess of $75,00&eglt. Fact Stip.

19 1-2.) The parties do not dispptrsonal jurisdiction and venusgePX6 § 17.11see also
D.H. Blair & Co. v. Gottdiener462 F.3d 95, 103 (2d Cir. 2006) (“Parties can consent to
personal jurisdiction through foruselection clauses in contractagreements.”)), and prior to
trial the parties stipulated that New Ydaw governs Rank’s claims, (Jt. Law Stip. fsée also
PX6 § 17.12)8

A. Tax Indemnification — Section 13.01 of the Acquisition Agreement

Rank’s claim for indemnificatin is based on a breach of contract theory. Rank claims
that Section 13.01(a) of the Acquisition Agreemaligated Alcoa to indemnify Rank for the
Chilean Tax, and that Alcoa therefore breached the Acquisition Agreement by failing to fulfill
that obligation. Rank asserts that it has staf@dhaa facie case that it is owed indemnification
under both Sections 13.01(a)(i) and 13.01(a)(ivhefAcquisition Agreement. With respect to
Section 13.01(a)(i), Rank argues that it statpsima facie claim for indemnity because the

Chilean Tax was “imposed on or with respecaty Transferred Subsidiary [such as Alusud

2843t. Law Stip.” refers to Section Stipulations of Law, of the Stipulations of Law and Fact attached as Appendix
A to the parties’ Joint Pretrial Order. (Doc. 86-1.)
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Chile] . . . with respect to any Pre-Closingt®aax Period [in other words, the portion of 2008
preceding closing]”. $eePX32 at RANK0001007-08 (describing imposition of Chilean Tax for
2008 Loan entered on January 29, 2088)kewise, Rank assertsahit states a prima facie
claim for indemnity under Section 13.01(a)(iv) besmthe Chilean Tax “aros[e] from or [was]
attributable to a[] Post-§ning Restructuring Action,” ithis case, the 2008 LoanS€ePX6 §
13.01(A)(iv), 7.03 (“Post-SigninRestructuring Actions”)see also idat
ALCOA_RANKO0013687, ALCOA_RANKI013847-52.) In other words, Rank has alleged and
established a causal connection betwidenChilean Tax and the 2008 Lo&df. In re Lehman
Bros. Inc, 519 B.R. 434, 443 (Bankr. S.D.N.Y. 2014p{ing that “typically the terms *arising
from’ . . . imply a causal connection”).

Alcoa does not argue thae&ions 13.01(a)(i) and 13.01(a)(do not, without reference
to other sections of the Acquisition Agreemeamovide a basis for Rank’s indemnification
claims. Gee generalllcoa Mem.; Alcoa Findingssee alsalr. 391:8-16 (Laun
acknowledging during his testimony that thal€m Tax is within Rank’s prima facie
indemnification rights)¥ Instead, Alcoa asserts that itist liable because the Section 13.01
Carve-Out eliminates its indemnification obligatifor taxes “attributabléo or resulting from

... abreach by [Rank] . . . or, after tipplcable Closing, by any of the Transferred
Subsidiaries, of any Tax-related covenanttamed in this Agreement.” (PX6 § 13.01();
Fact Stip. § 25see also, e.gAlcoa Findings § 141.) Alcoa fumér argues that the Chilean Tax

arose from Rank’s breach of Section 9.02—Aksumed Liabilities covenant—which Alcoa

29 Under the terms of the Acquisition Agreement, the @hil€ax was assessed “with respect to a[] Pre-Closing
Date Tax Period.” $eePX6, Annex 1 at ALCOA RANKO0013568 (“Pre-Closing Date Tax Periods”),
ALCOA_RANKO0013570 (“Straddle Tax Period"$ge alsd®X6 § 13.01(c); Jt. Fact Stip. 11 16, 31.)

30 “Alcoa Findings” refers to Defendant Alcoa Inc.’s Proposed Findings of Fact and Conclusioms ofDac.
117)
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argues is a “Tax-related covenatitat triggers themplication of the Sewn 13.01 Carve-Out.

“[llIndemnification clauses (like most otheontractual provisionsghould be read to
implement the parties’ intentions, to the extent possildBank of N.Y. Trust Co. v. Franklin
Advisors, InG.726 F.3d 269, 283 (2d Cir. 2013). New Ydav requires that indemnification
clauses “be strictly construed as not to read into [themahy obligations the parties never
intended to assume Haynes v. Kleinewefers & Lembo Cqrg21 F.2d 453, 456 (2d Cir. 1990);
see also Hooper Assocs., Ltd. v. AGS ComputersS#@.N.Y.S.2d 365, 365 (1989). The party
seeking indemnification must show that theafic language of theomtract entitles it to
indemnification,Zastenchik v. Knollwood Country Cluds5 N.Y.S.2d 640, 640 (2d Dep’t
2012), and must prove by a preporadee of the evidence thaistentitled to indemnification,
V.S. Int'l S.A. v. Boyden World Cor@62 F. Supp. 1188, 1195 (S.D.N.Y. 1994). However, a
party who seeks to invoke a coatttual exception to liabilityred indemnification has the burden
of proving that the eception appliesSee Barton Grp., Inc. v. NCR Carg96 F. Supp. 2d 473,
498 (S.D.N.Y. 2011) (“[W]hen a defendant alledkat a plaintiff's breach of a warranty
contained in the contract exaas the defendant’s nonperformartbe, defendant has the burden
of proving that defense.”see als®9 George Blum et al., American Jurisprudence Evidence 8
176 (2d ed. 2018) (“A party seekitgtake advantage of an extiep to a contract is charged
with the burden of proving facts necessargame within the excejon.”).

The parties agree that fortisection 13.01 Carve-Out to apply in this case, | must find
the following: (1) that Section 9.02 is a “Taxatdd covenant;” (2) that Rank breached Section
9.02; and (3) that the Chilean Tax was “attributable to or resulting from” that brezadAl{oa

Findings 1 141; Rank Findings 1 F7.) find that Alcoa has méts burden to prove each of

31 “Rank Findings” refers to Plaintiff's Proposed Fingnof Fact and Conclusions of law. (Doc. 118.)
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these elements. | discuss each ekthrequirements in turn below.
B. Section 9.02 is a “Tax-related covenant”

The Section 13.01 Carve-Out only appliebteaches of “Tax-related covenant[s]”.
Section 9.02 of the Acquisition Agreement regaithat Rank cause Alusud Chile and ALAHC
to “duly, promptly and faithfully pay, honoperform and discharge” Assumed Liabilities,
including the 2008 Loan.Sgelt. Fact Stip. 19 (stating ththe 2008 Loan is an Assumed
Liability).) Although the partie agree that the 2008 Loan was an Assumed Liability, they
disagree about whether Section 9.02 is a “Tedated covenant” withithe meaning of the
Section 13.01 Carve-Out.

To resolve this dispute, | first must detgne the parties’ intended meaning of “Tax-
related covenant.” Basicipciples of contract interptation govern this inquiry.

Under New York law, the fundamental, neutral precept of contract
interpretation is that agreements aomstrued in accord with the parties’
intent. Typically, the best evidence of intent is the contract itself; if an
agreement is complete, clear andambiguous on its face, it must be
enforced according to the plameanings of its terms.
Eternity Global Master Fund Ltd.. Morgan Guar. Trust Co. of N,Y375 F.3d 168, 177 (2d Cir.
2004) (internal citations and quotatimarks omitted). The intent of the parties is “revealed by
the language and structure of the caaitr giving terms their plain meaningFrontline
Commc’ns Int’l Inc. v. Sprint Commc’ns C&78 F. Supp. 2d 432, 436 (S.D.N.Y. 2001) (citation
omitted). Accordingly, when a term is not defined iretbontract, it is apppriate to look to its
ordinary usage or plain meaning,vasll as to the contract as dole, to determine the parties’
intent. See Katel Ltd. Liab. Co. v. AT & T Corp07 F.3d 60, 64 (2d Cir. 201@;X.M.S. Corp.

v. Friedman 948 F. Supp. 2d 319, 332 (S.D.N.Y. 20IRpntline Commc’'ns178 F. Supp. 2d

at 436. In doing so, it is a basic principle of caat interpretation that@ntract should be, if
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possible, interpreted to giveeaning to every provisiorSee, e.gN.Y. Univ. v. Galderma

Labs., Inc, 689 F. App’x 15, 16 (2d Cir. 2017) (summanyler) (stating thapursuant to the
normal rules of contract interpretation under Néovk law, “a contract should be construed so
as to give full meaning and effect to all of its provisions”) (quo@nghard Hill Master Fund

Ltd. v. SBA Commc’'ns Cor@30 F.3d 152, 157 (2d Cir. 2016)); 11 Samuel Williston, Williston
on Contracts § 32.5 (4th ed. 1999) (“To the exparssible, and except to the extent that the
parties manifest a contrary intent . . . everydy@hrase or term of@ntract must be given
effect.”). Moreover, courts should avoid irgestations that would render a term or terms
superfluous or meaningleskaSalle Bank Nat’'l Ass'n Womura Asset Capital Corp424 F.3d
195, 206 (2d Cir. 2005)ee also Kateb07 F.3d at 64. Parties advised by sophisticated lawyers
are “presumed to know how to use parallel carston and identical wording to impart identical
meaning when they intend to do so, and how &dierent words andonstruction to establish
distinctions in meaning.Int’l Fid. Ins. Co. v. Cnty. of Rocklan@8 F. Supp. 2d 400, 412
(S.D.N.Y. 2000).

If, however, “a contract term could suggastre than one meaning when viewed
objectively by a reasonably intelligent perseimo has examined the context of the entire
integrated agreement and who is cognizantefctistoms, practices, usages and terminology as
generally understood in thertiaular trade or businesgfie contract is ambiguou&ternity
Global Master Fund375 F.3d at 178 (citation omittedge alsdJ.S. Naval Inst. v. Charter
Commc'ns, In¢.875 F.2d 1044, 1048 (2d Cir. 1989) (“The magrof a contract term that is
susceptible to at least two reasble interpretations is generadly issue of fact, requiring the
trier of fact to determia the parties’ intent.”YChapman v. N.Y. State Div. for Youbd6 F.3d

230, 236 (2d Cir. 2008) (“[T]he presence or absence of ambiguity is determined by looking

37



within the four corners of the doment, without reference to extsic evidence.”). A contract is
not ambiguous simply because the parties argtevor of different interpretations; instead,
ambiguity “is the inadequacy of the wordingdassify or characterize something that has
potential significance. A conttamay be ambiguous when apgli® one set of facts but not
another.” Eternity Global Master Fund375 F.3d at 178 (internal quotation marks omitted).
This is true, at least in paliecause ambiguity with respecta@ontractual term can arise from
the inferences that can be drawn from and impboa of the language of the contract, as well as
from the language itselfAlexander & Alexander Servs., Inc.T\hese Certain Underwriters at
Lloyd’s, 136 F.3d 82, 86 (2d Cir. 1998). If a cautris found to be ambiguous, courts may look
to extrinsic evidence to ascertain thereot and intended meaning of a ter&ternity Global
Master Fund 375 F.3d at 177—78ge also Golden Pac. Bancorp v. FDEZ3 F.3d 509, 517

(2d Cir. 2001).

With these principles in mind, | first exameinvhether the Acquisition Agreement is clear
on its face as to the meaning of “any Tax-relat@zenant contained in this Agreement”. While
| find that a “Tax-related covendris one that is connected Tax (as defined in the Acquisition
Agreement), | cannot determine the partiegmled scope of this connection or whether
specific covenants are includedtims definition based on thanguage and structure of the
Acquisition Agreement alone. cgordingly, it is appropriate fane to consider extrinsic
evidence when determining whether a particatarenant is included within the scope of the

term “Tax-related®?

32 Alcoa argues that the Acquisition Agreement is “ambigasu which covenants fit within the scope of the

phrase ‘any Tax-related covenant contained in this Agreement.” (Alcoa Mem. at 14 (flekiagder &

Alexandey 136 F.3d at 86).) While Rank contends thati¢hm “any Tax-related covenant contained in this
Agreement” “refers to covenants byrikathat by the [Acquisition] Agreemgs express terms relate to taxes,”

(Rank Mem. at 13), it does not unequivocally state that that phrase is unambiguags, reither the term
“ambiguous” nor “unambiguous” appear in Rank’s post-trial memorandum’s discussion of the phrase “Tax-related
covenant”, (d. at 12—-15), and Rank references prior drafts of the Acquisition Agreement, and itati@gotiith
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As an initial matter, “Tax-related covenant™ et defined in the Acquisition Agreement.
(SeeTr. 365:20-21; Rank Findindgs25; Alcoa Findings 1 1433 In the absence of a contractual
definition, | look to the plain meamg of the terms at issue in determining whether the meaning
of “Tax-related” is unambiguous.

“New York courts will commonly refer to dictionary definitionsonder to determine
[the plain and ordinary] mearg” of words and phrasesSummit Health, Inc. v. APS Healthcare
Bethesda, In¢993 F. Supp. 2d 379, 390 (S.D.N.Y. 20k8e also Mazzola v. Cnty. of Suffolk
533 N.Y.S.2d 297, 297 (2d Dep’t 1988). Alcoa agytieat “related” means “connected in some
way,” (Alcoa Findings Y 153), and, similarly, “connected or having relation to something else,”
(id. 1 154), and that “Tax-related” thuseans “connected in some way” to tad, [ 152). Rank
offers a more specific definition for the tefnelated,” arguing that it means “connected by
reason of an established or digerable relation,” (Rank Findings27), which it argues supports
finding that a covenant is “Taxelated” if “the Agreement’s feguage connects the covenant to
tax”; therefore, according to Rank, it is only endhat definition that an “established or
discoverable relation” can be deteéned based on the terms of the Acquisition Agreement itself,
(id. 1 28)3* In other words, Alcoa argues, in ess@rthat the covenant must be, practically
speaking, connected to tax to‘fi@x-related” and Rank argues,eéssence, that there must be

something in the Acquisition Agreement’s langadhat connects the covenant to tax.

Alcoa in its post-trial memorandum, as part of its discussion of the phichsa, 13-14).

33 There is no question that the Chilean Tax‘{§ax” as defined in the Acquisition AgreemenBegPX6, Annex 1
at ALCOA_RANKO0013571.)

34 In addition to the definition offered by Alcoa, the OxfdEnglish Dictionary defines “related” “[a]s the second
element in compounds formed with a noun"—such as “Tax-related”—as “having a connection or relation
(sometimes causal) to the thing specifieB&lateqd Oxford English Dictionary, http://www.oed.com/view/Entry/
161808?redirectedFrom=related#eid. In other words, under this definition a “Tax-related covenant” is a covenant
that, at least sometimes, has a causal connection to a tax.
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Rank argues that its definition‘iswore consistent with the plain meaning of ‘Tax-related
covenant” because it allows the reader teedaine whether a covenant is Tax-related “by
looking at the terms of the Acquisition Aggment itself”—to deterime a “discoverable
relation”—whereas Alcoa’s defition requires examination of #&nal facts and subsequent
events. (Rank Findings 1 28.) Rank’s argunagptears to put the proverbial cart before the
horse, because under the relevant case law |firgtsietermine whether the contract itself is
ambiguous rather than reverse engineer to make that determination. If | determine the contract is
ambiguous | then look to extrimsevidence to determine meanifigMoreover, the Acquisition
Agreement does not support Rank’s narrow megdiTherefore, | find that the Acquisition
Agreement does not by itself define the meaninfrak-related covenant” but suggests a broad
meaning such that consideration of extrinsic enk to determine the specific scope of the term
is appropriate. | reach this conclusion for a variety of reasons.

First, reading the Section 13.01 Car@ex in the context of thether provisions in which
the phrase “Tax-related covenaagipears suggests that the scopélax-related” was intended
to be broad. The term “Tax-related covenapears two times other than in the Section 13.01
Carve-Out: (1) in the provisiaobligating Rank to indemnify Ala@for taxes “resulting from a
breach of any Tax-related covem@ontained in this Agreement,” (PX6 § 13.01(b)); and (2) in
the provision providing that Al@must indemnify Rank for tax&wesulting from a breach [by
Alcoa] of any Tax-related covenants contaiimethis Agreement (including, for the avoidance

of doubt, the covenants caimed in Section 7.03),id. § 13.01(a)(ix)). Section 13.01(b)

35 This does not mean that Rank’s definition—havingemtablished or discoverabielation’—is not a reasonable
interpretation of the term “related”. Instead, where Rank’s argument falls short is in suggesting that this definition
requires that the term be defined with referencedditguisition Agreement only. The parties could have, and
indeed | find that they did, intend that a covenant have a relation to tax that is discomeesitddlished with

reference to circumstances not descriggglicitly in the Acquisition Agreement.
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explicitly carves out from Rank’s indemnity lafations, among other things, breaches of “any
covenant contained in Section 14.02,” which istld “Certain Tax Covenants”. To render the
word “certain” meaningful, there must be @lproader set of provisions that are “Tax
Covenants” and (2) a broader ssdit of provisions that are notesjifically “Tax Covenants” but
are “Tax-related covenants”. Furthermorect®n 13.01(a)(ix) explas that Tax-related
covenants at leasiclude those contained in Section 7.03—akhare related to the Post-Signing
Restructuring Actions—and thedif the avoidance of doubt” langyaconfirms that there are
Tax-related covenants beyond thos&ettion 7.03; if it were otheise, this language would be
superfluous, and the parties would have tyeggplicitly defined Tax-related covenarifsNone
of these provisions expressly limits the scope of “Tax-related”.

Secondthe parties, on a number of occasionsluding with respect to the provisions
containing the phrase “any Tax-rdd covenant in this Agreentghdemonstrated their ability
to reference specific provisioifghey decided to do so.Sée, e.gPX6 § 13.01(b) (referencing,
among other things, Section 14.02, the “Certain Caxenants” provision).) The parties easily
could have defined the term “Tax-related’thvieference to specific provisions of the
Acquisition Agreement, but did noMMoreover, as a corollary this point, the Acquisition
Agreement does not make explicit which covenantymes of covenants anet “Tax-related”.

Third, ascribing a broad meaning to “Tax-rel#iteloes not mean that | read certain

words of phrases out of the Acquisition Agresr Rank is corre¢hat “any Tax-related

3¢ Rank argues that the “for the avaida of doubt” language “mak clear that [the covenants in Section 7.03] are
at the outer reaches of the term ‘Tax-related covenari though some of them clearly involve tax matters, which
Section 9.02 does not.” (Rank Supp. Mem. at 3.) Rank’s argument assumes that the termetiacoralatint
includes more than just provisions that explicitly say “tax-related” or mention the word “tax”. In any event, while
Rank identifies one possible meaning of “for the avoidance of doubt,” | find teanitrie probable in the context of
the other terms of the Acquisition Agreement that the phrefterts the parties’ understanding that Section 7.03
was a particularly important Tax-related covenant. “Rank Supp. Mem.” refers to Plaintép®fse to

Defendant’s Post-Trial Brief. (Doc. 125.)
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covenant” cannot mean any covenant that coatdy has an effect on taxes because such a
meaning would render “Tax-related” surplusagéhe context of Seion 13.01’s carve-out for
taxindemnification. $eeRank Mem. at 54-56.) However, | agd@uch an untenable reading by
defining “Tax-related covenants” asly those that the parties undeml and intended to have a
connection to tax, referring only to what th&rties understood and intended to have a
connection to tax. Accordinglynecessarily look to extrinsic evidence to determine whether a
particular covenant is “Tax-related.”

Finally, I am not persuaded that the languagstarcture of the Acquisition Agreement
requires that | find that “Taxelated” covenants are onlydse covenants that expressly
reference taxes or that the Acquisition Agreenaxpressly defines as such. Rank offers a
number of examples of covenants that “e@gsty connect|[] to tax,” including Sections 7.03,
10.08(i), 14.01(b), 14.01(c), 14.01(e), 14.02, 14.03(b), 14.09(ii), and 14.09(iii). The fact that
these covenants are “Tax-related” does not mean that a third category of covenants—such as
those that the parties undetl to have tax consequencessigot be “Tax-related”.

Having found that | must look to extrinsic egitte because, applied to the facts of this
case, “Tax-related covenant” is ambiguous, | now ta the question affhether the evidence in
the record supports finding that Section 9.02 indact tax-related. | find that it does.

In negotiating the agreement, the parsipscifically modifiedthe Section 13.01 Carve-
Out to broaden its applicatiorin the November 19, 2007 draft duisition Agreement, Alcoa’s
release from indemnification was limited to Rankreach of the “Tax Ge@nants” contained in
Section 14.02. SeeDX117 at 81 (“[Alcoa] shall not bedble under this Section 13.01 for any
liability to the extent attributable or resulting from . . . a breably [Rank] . . . of any covenant

contained in Section 14.02.”).) By the timetloé circulation of the December 3, 2007 draft, the
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language was broadened to reflect the language final versan of the Acquisition
Agreement. $eeDX129 at 85 (“[Alcoa] shall not bedble under this Section 13.01 for any
liability to the extent attributable to or resalj from . . . a breach by [Rank] . . . of any Tax-
related covenant contained in this Agreemenség alsd®X6 § 13.01(a).) While this drafting
history does not mean that Section d@2stbe included in the definition of “Tax-related
covenant” it does demonstrate thiae parties (1) revised thenlguage in Section 13.01 to make
the carve-out more expansive) (@ended “Tax-related covendmd be broader than Section
14.02 (which was, during the drafting procesterahtively titled “Purchaser Tax Covenants”
and “Tax Covenants”), (3) rejected delineating $ipecific covenants thatould be Tax-related,
and (4) added a specific term—“Tax-relatedhat they chose to leave undefined.

The parties were aware when they sigtieAcquisition Agreement that the Assumed
Liabilities referenced in S&on 9.02 carried with them poteal or actual tax issues. In
particular, the parties und#ood that the 2008 Loan was Assumed Liability under the
Acquisition Agreement and carried withaitb10 million deferred tax liability. SeeTr. 133:1-10,
138:9-23, 191:20-192:5, 193:17-196:5, 478:2-Both Rank and Alcoa also understood that the
2008 Loan and other elements or results efRbst-Signing Restructng Actions that Rank
would be acquiring as Assumed Liabil#ienight have tax consequenceSed, e.gPX2A;

DX10; DX14; DX17.) In other words, the padianderstood, at the tintieey entered into the
Acquisition Agreement, that a number of th&sumed Liabilities, ad specifically the 2008

Loan, were intimately connected to tax. Taeties also understoodathRank’s post-Closing
actions with respect to the Assudnigiabilities would have a direct impact on taxes. Indeed, the
record shows that the parties focusebssantial attention on this issue.

Section 7.03, which relates to Post-Signegstructuring Actions, is a “Tax-related
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covenant”. $eePX6 § 13.01(b).) Specifically, the agreement of the parties to “cooperate in
good faith in respect of any PeSigning Restructuring Action” is a Tax-related covenaBee(
id. 8 7.03(b).) Alcoa argues that it would be oddtha parties to have considered an agreement
to cooperate in good faith regarding the 2008 Lasbeing a “Tax-related covenant” “while at
the same time . . . [considering] Rank’s 88tH.02 obligation to ‘pay, honor, perform and
discharge’ the very same 2008 Loan . . . ‘non-fledated.” (Alcoa Fndings 1 169.) While |
agree such a reading is strained and not ctimgethis is not the only fact that supports a
finding that Section 9.02 is a Taxtaied covenant. When this reéaglis considered in light of
the parties’ broadening of tigection 13.01 Carve-Out during the period in which they also
considered an array of potential consegasrarising from Rank’s assumption of various
liabilities, it lends further support to findirtbat Section 9.02 was fact “Tax-related”.

C. Rank Breached Section 9.02

Based on the evidence presented at triahdl that Rank did not cause Alusud Chile and
ALAHC to “duly, promptly and faithfully payhonor, perform and discharge” the 2008 Loan,
and in failing to do so, Rank breached Section 9.02.

The parties agree that tB808 Loan was an Assumed Liability under the Acquisition
Agreement. (Jt. Fact Stip. T 1ePX6 § 2.02(b).) There is no dispute that Rank did not “pay”
the 2008 Loan either before or after the SlI recharaetthe loan. Indeed, the testimony at
trial unequivocally demonstrates thatriRanever intended to pay the 2008 LoaSedTr.

140:3-6, 156:17-157:6, 158:4-8, 169:4-13.) Instead, after Rank was not able to find what it
considered a commercially viable way to umavthe 2008 Loan “that would not trigger an
immediate tax obligation or ddle Rank with a future obléion to pay tax on Alcoa’s

accumulated (and withdrawn) profits’as it had with other loans-s€eRank Mem. at 24-25;
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Rank Supp. Mem. at 2—3)—Rank amended the ternttsasahe loan would not be unpaid past-
maturity. Itis not clear from the record wRyank amended the terms of the loan when it never
intended to repay the loan.

The amendment of the 2008 Loan did notenedi Rank of its obligaons to Alcoa to
“pay, honor, perform and discharge” the 2008 Lo&he parties to the Loan Agreement and the
Loan Amendment were Rank subsidiaries post-Closing and thus the Loan Amendment was
executed in a transaction thatsvaot done at arm’s length. Raslcontrol of bothparties to the
Loan Agreement means that Rank, practicalgeging, could amend the Loan Agreement at any
time. See, e.qg.Tr. 141:9-24.) Thus, while the recordedonot contain angvidence suggesting
that the parties paid specific attentiorotanegotiated the langge of Section 9.02¢cdmpare
PX1 at ALCOA_RANKO0008553with PX6 § 9.02), to give each word in the phrase “duly,
promptly, and faithfully pay, honor, perforamd discharge” meaning, the Transferred
Subsidiaries were required to “pay, honor, perform and discharge” an Assumed Liability—here
the 2008 Loan—not merely eliminate that liability.that were not th case, Rank could fulfill
its obligation with respect to any intercomgaAssumed Liability by simply canceling or
indefinitely amending the liabilityithout regard to Rank’s obligat to cause its subsidiaries to
“duly” and “faithfully” “honor” that liability. Cf. Bayer Corp. v. Chésut Acquisition Corp.
189 F. Supp. 2d 153, 159 (S.D.N.Y. 2002) (noting thatovenant to ‘perform and discharge’
.. . would be entirely meaningless unlesmjorted something more than the release of the
obligation”).

The fact that Alusud Chile and ALAHC coudanend the 2008 Loan without breaching
their obligations to eachther (under the Loan Agreemedtes not mean that Rank could cause

Alusud Chile and ALAHC to amend the 2008 Lagithout breaching its garate obligation to
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Alcoa (under the Acquisition Agreement).Even though the parties did not explicitly address
whether Rank could amend any of the Assumed Llifedsi) the record demonstrates that, in this
context, the amendment and failure to pay20@8 Loan constitutes a breach of the Section 9.02
covenant. The record is clear that priosigning the Acquisition Agreement, Rank was aware
of Deloitte’s advice that “effective[] and timely pa[yment]” was important for avoiding
recharacterization.SgeePX2; PX2A.) Rank also was aveaat Closing that the 2008 Loan
would require payment within one year, that Ytstanding principal and accrued interest will be
paid no later than Maturity Dateghd that the partigs the 2008 Loan could not renew its term.
(SeePX37 at RANKO0000001-02, 18.) Indeed, Rank ascadtvisors were provided with a draft
of the Loan Agreement stating these ternid.) (The parties did natiscuss the terms of the
loan or make any changeseéTr. 149:14-19, 337:22-338:25, 42H30:8, 610:9-19), and thus,
at Closing, Rank “assumed” a loan with a one-yean and a provision barring renewal. While
Rank did not agree to assume a loan rasyftiom the precise mechanisms implemented by
Alcoa, Rank didagree to assume and then “pay, hoperform and discharge” whatever loans
Alcoa put in place through the Post-SigningtRecturing Actions. The 2008 Loan was one
such loan, and Rank was aware of the core eleréttie loan at each stagn the Acquisition.

In this context, Rank’s inability to objetd or otherwise request modifications to the
Post-Signing Restructuring Actiod®es not mean that Rank wiese to ignore the terms of an
Assumed Liability. The deal thitte parties struck was that Rank would assume various loans

and other liabilities—the exact canirs had been discussed but were not completely settled at

37 The key question is not, as Rank segtg, whether there is a breach aftcact when an “agreement has been
modified with the mutual assent of both parties and [a] party complies with the terms of the modified contract.”
(Rank Findings 1 20.) Similarly, the “settled principle” cilsdRank that parties are free to amend contracts even if
the contract prohibits amendments bytésns is relevant to whether thedroAmendment could be enforceable by
Alusud Chile or ALAHC, but is not relevant to whether Ranéached its agreement with Alcoa.
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signing—related to Alcoa’s plan to reduce #mount of cash Rank would be purchasing. Rank
specifically negotiated an incentive for Alcmaundertake as manyatisactions—Ilike the 2008
Loan—as possible, that would reduce the castaming in the Transferred Subsidiaries below
$10 million, (d. at 54:9-16, 83:16-84:9, 115:4-17; PX6 § 7H)B(and the parties agreed that
Rank would “pay, honor, perform and discharge” balyilities related toliose transactions. By
amending and failing to pay the loan, Rank did not fulfill that obligation.
D. The Chilean Tax was Attbutable to Rank’s Breach of Section 9.02

For the Section 13.01 Carve-Out to apply, thdegain Tax must have been “attributable
to or resulting from” Rank’s leach of Section 9.02. Consistenth this phrase’s ordinary
meaning and its purpose and usage in the Acquisition Agreement, this means that the Chilean
Tax must have derived from the bred&hPut differently, the tax must have been a “but for”
cause of the breaclCf. Bridge Metal Indus., LLC v. Travelers Indem. G&b9 F. App’x 15, 20
n.2 (2d Cir. 2014) (summary order) (“Under New Y tatv, [a breach of contract] exclusion [to
an insurance contract] is governada ‘but for’ test, such thatehexclusion applgonly if the
... injury suffered . . . would not exist but tbe breach of contract.” (internal quotation marks
and alterations omitted)ijugo Boss Fashions, Inc. v. Fed. Ins.,@%2 F.3d 608, 623 n.15 (2d
Cir. 2001) (stating that the “but for’ test goverexclusion clauses such as one excluding from
coverage injuries “arising owatf breach of contract”).

Accordingly, for Alcoa to prevail, Alcoa mushow that the tax would not have occurred
absent the breactBee Sarkis v. Ollie’'s Bargain Outl&60 F. App’x 27, 30 (2d Cir. 2014)

(summary order). Rank argues that Alcoa casnetain this burden because the “necessary”

38 See, e.gAttributablg Oxford English Dictionary, http://www.oed.com/view/Entry/12928?redirectedFrom
=attributable#eid (defining “attributable” asdpable of being attrilted or ascribed”see also Resultingxford
English Dictionary, http://www.oed.com/view/Entt 64072?isAdvanced=false&result=2&rskey=QoXF4d&
(defining “resulting” as “arising, producexnt obtained as a result; . . . consequent”).
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and “sufficient” reasons for recharacterizatwere in place on the Closing Date as it was the
fact of the 2008 Loan itself rather than Rank’s falto perform its obliggons with respect to
the loan that led to the Chilean Tax6e€RankMem. at 59-60, 63—6Rank Supp. Mem. at 6.)

| disagree. Instead, | find Alcoa has metburden to show by a preponderance of the
evidence—that it is more probable than not—tha Chilean Tax would not have occurred but
for Rank’s failure to pay the 2008 Loan. Therefdhe Chilean Tax was “attributable to or
resulting from . . . a breach . . . of [Secti9.02, which is] . . . a[] Tax-related covenant
contained” in the Acquisition AgreemeniSgePX6 § 13.01(a).)

There are several key elements and eventsatlaklevant to a termination that Rank’s
breach of the Acquisition Agreement caused@hdean Tax. First, Alcoa undertook the 2008
Loan as part of the Post-Signing Restructgid\ctions that the parties agreed to in the
Acquisition Agreement. Second, Rank assumedoidne at Closing, did not pay the loan, and
requested a refund on losses associated withdb® Loan. Third, the refund request triggered
the Audit, which specificallfjocused on the 2008 Loan. Fourtie SIl made clear during the
Audit that its initial view was that the 2008 &w should be recharadtasd. Fifth, even though
Rank did not want, or ever intend, to pay 2088 Loan, it amended the Loan Agreement to
eliminate terms that reduced the risk of @@tterization. Sixth, R& did not mount a strong
defense of the 2008 Loan during the Audit, and3hdrad no reason to diate from its initial
view that the loan should be recharacteriz8dventh, Rank then settladth the Sl and paid
the Chilean Tax. Eighth, at various points during atet éie Audit, Rank claimed
indemnification from Alcoa.

In finding that the refund requelsd to the Audit, | do nagive substantial weight to

Rank’s suggestion that the Audit may have o@mlieven absent the refund request. While
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Rank’s expert, Stein, testified thalusud Chile’s status as a lar¢axpayer and a subsidiary of
an international corporation meant that Alusitdle would “typically [be] reviewed in a bit
more detail” and would be part of a prografiregular reviews,(Tr. 644:10-20), these
speculative statements do not undethetSII’s clear statementesistent with Chilean lawid.
at 643:4-13, 676:13-17, 739:7A1:7), that it conducted the Aiuthecause of the refund request,
(DX116 at 21, 1 13¢d. at 22, 1 15). Likewise, the factahAlusud Chile had been audited
before does not mean, necesgathat it would be audited am or that the Audit was not
caused by the refund request. Even if Alusud Gkdeld have been auddeat a different time,
the Audit arose from a refund request relatetthéo2008 Loan and, as the SlI notes in its Final
Notice, the purpose of the Audit a8 to validate transactiondated to loans made by” Alusud
Chile. (PX32 at RANKO0001007.) There is no lsdsir me to find that a hypothetical audit
conducted for some other reason at some futate would have resulted in such a close
examination of the 2008 Loan.

In any event, | find that it is more probalthan not that had Rank “duly, promptly and
faithfully pa[id], honor[ed], perform[ed] andstiharge[d]” the 2008 Loan, the Sll would not
have determined to recharacterihe loan. Both paes elicited substantial testimony at trial
and submitted expert reports addressing this gdiktaving reviewed this evidence, | credit the
testimony of Alcoa’s experts, Barros andé2that the 2008 Loan would not have been

recharacterized if it had been pai&e€Tr. 703:6-15, 708:22-709:11, 710:3-19, 712:22-24,

39 Prior to trial, the parties stipulated that the versioArtitle 21 of the Chilean Income Tax Law that was in effect
in 2008 governs whether the 2008 Loan was subject taracierization as a taxablétmdrawal of profits. (Jt.

Law Stip.J 2;seePX49.) The relevant portion of Article 21 satthat “loans that companies not organized as
corporations make to their partners who are natural persons or taxpayers of withholding iearg/himt natural
persons, when, in this latter case, the [Chilean] Internal Revenue Service determines that the loan is a hidden
withdrawal of taxable profits, which shall have the same tax treatment of witddrayiPX49 at 1.) As Stein
explained, that provision allowed thd 81 recharachterize a loan from a Chileammpany, such as Alusud Chile, to
a non-Chilean entity, such ALAHC. (Tr. 639:10-16.)
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714:1-4, 739:13-16.) | credit thisstimony for several reasons:

(1) The importance of repayment is consiteith the fact that, had the 2008
Loan been repaid, it would not haveen a permanent distribution of profits
to Alusud Chile’s non-Chilean parent; the cash would have been back in
Chile—the logical and practicabocern of the Sl and the Chilean
government. Moreover, it is also c@stent with Stein’s testimony, which |
credit;° that the purpose of Article 21 is poohibit practices that avoid the
“second-level” tax on corporate dividendsd. @t 647:6-15see also idat
709:16-18.)

(2) The importance of repayment is atsmsistent with Rank’s and Alcoa’s
advisors’ advice, as well dise testimony of the experas trial, that to avoid
recharacterization of a subsidiargrpnt loan the loan should contain
characteristics of aue or bona fide loan-sée idat 708:11-21)—in other
words, indicia that the loan was goittgbe honored and repaid. While the
Loan Agreement contained some terms that increased the risk of
recharacterization, it also containedhts that Rank’s and Alcoa’s advisors—
along with Perez seeDX83 at 6 (highlighting documentation, payment of the
stamp tax, a market interest rate xa&€i maturity date, and repayment at
maturity as factors “generallyasider[ed]” by Chilean practitioners))—
agreed would reduce that risk. Ranidsure to repay the loan negated the

effect of those important terms, and eliminated any plausible argument Rank

40| found both parties’ experts to be generally crediblevindpsaid that, | give weight tor rely on specific pieces
of expert testimony and reports insofar as that testimoogrisistent with the other evidence in this case, including
the documents at issue and the testimony of other experts.
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could make that the loan was not a distribution of profits.
(3) Rank’s expert, Stein, agreed that repayment would militate against

recharacterization. (Tr. 651:18-21 (repanmh“can be one of the factors”),

696:9-18 (repayment would bdactor in favor of avoiding

recharacterization).) Stein admitted thatould be difficult to say what the

decision would have been had the loan been rephlldat(665:23-666:3.)

While | assign some weight to the SlI guida presented at trial, (PX41), | do not
consider the guidance persuasive evidencearaimg what the Sl would have done had the
2008 Loan been repaid by Rank. Article 21 deatsinclude any explicifactors or standards
governing recharacterizatiorsgePX49;see alsdlr. 649:17-22), and the SlI has discretion
under the statute in making a deteration regarding recharacterizatioge€Tr. 649:25-650:8,
722:13-19). In other words, tlietermination is done on a cdsg-case basis. Accordingly,
although the SlI guidance regardiAgicle 21 states that Sl masfill recharacterize a loan if
that loan has been repaide€PX41 at 2—3), as Stein explained, that does not mean that it will
do so without “consider[ing] all of the factadcircumstances of that case to reach the
conclusion,” (Tr. 655:11-15%. The SlI did not articulate wh#tose facts and circumstances
may be and | decline to specula®to whether they may bpmicable in this case.
| also do not assign substantial weight to Stegniggestion that thdlSeized this chance

to invoke Article 21 because of Alusud Childistorical practices—amgould have done so
regardless of repayment. It is clear from thiglence put forth at trial that the Sl was concerned

about Alusud Chile’s historicgiractices, but had not, until theudit, been able to tax prior

41 Stein’s testimony was also consistent with the viemgsgorovided by Deloitte and Baker. Both advisors
explained the factors relevant to their analysis in terms of tax risk—neither purported to eliminate the risk entirely.
That does not mean, however, that in tase, the fact of the subsidiary-pareatldtself led to recharacterization.
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profit distributions. $ee, e.gid. at 664:3-22, 679:24-680:4, 700:11-58g alsd®X32 at
RANKO0001007 (“From the date of incorptian, that is, since 1991, Alusud Chile has
accumulated profits in the Taxable Profit Ledgerthat the partners have never withdrawn.”),
PX21 at RANK0019562 (Borja explang that the Sl “expresseleir disappointment for an
international investor that was retiring isofits without paying coesponding taxes”); PX19
(Trans.) at RANK0018704.01 (Miranda observing tinat SII had considered “basically the
parent, a foreign associate thattorically had never been takat the local level, took out
profits under the guise of a loan,tiut the intent to return theslividends”).) The implications
of this evidence, however, are far from cleacompelling. The SNvas undoubtedly expressing
frustration with Alusud Chile’sictions while owned by Alcoa, but | am not persuaded that this
means that the Sll would have recharachteribedoan in the face of repayment since that
would have amounted to the “return of thdsedends.” At its core Article 21 appears
concerned with companies taking cash out of Chile in the guise of loans or some other financial
maneuver. The return of cash to Chile throtighrepayment of the 2008 Loan would have been
a powerful and likely dispositive argument aganesharacterization. lany event, the Sll was
still bound to make a “case-by-case” assessment.

In finding that it is more probable than noatlthe Sl would not hee recharacterized the
2008 Loan had it been repaid, | also do not put great weight on the fact that the Final Notice and
other Sll communications do not state repayment as a “reason” for the SlI's recharacterization
determination. | come to this cdasion based on several factors:

(1) The Final Notice describes what it terms “reasons” for the recharacterization,

but reading this document as a whole, it does not describe the SlI's analysis or
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provide a definitive basis from which | can determine the SlI's reaséfing.
The subtext and assumption of the FiNatice—and the Audit itself for that
matter—was that the 2008 Loan was ngiaid since the SlI cites the terms of
the 2008 Loan and not the Loan Amendment. In other words, the Sl knew
the 2008 Loan had not been repald.addition, although not solely
dispositive to my conclusion with reghkto repayment, the evidence also
supports a finding that the SlI believed the 2008 Loan was past maturity.
(2) The fact that Alusud Chile settled with the Sll at an early stage in the Audit
and did not challenge the SliI's undenly recharacterization determination
meant that the SlI did not need to explai detail its analys of or reasons
for the recharacterization of the 2008 hoawhile | do not find that Rank, as
Barros opined, “surrender[ed]”, the lack of reasons in the Final Notice are
consistent with an early-stage agrestto pay 100 percent of the tax. In
other words, the SlI did not need tegh out in detail # underlying reasoning
since Rank had already agreed that2b@8 Loan could be recharacterized.
(3) Borja’s testimony that the Sll nevasked whether the 2008 Loan had been
repaid or whether there was an mtten to repay the loan, (Tr. 272:13-
273:14), also is not inconsistent withding that lack of repayment was in
fact significant to the recharacteation decision. Because—even assuming

that the Sl had a copy of the Loan Amdment, a proposition for which there

42 Stein testified that the text of Article 21 requiredrfoonditions for recharacterization: The first three—(1) “a
company organized in a way other tt@a@hilean corporation”, jZhat “determine[d] its taxable income based on
accounting records”, and (3) “made a loaone of its direct partners . . athis not Chilean"—are stated in the
Final Notice. §ee€Tr. 648:1-14; PX32 at RANK0001007-08.) The fourth—that the “Sll needed to make th
determination that in that case the loan was a hidden distribution"—is not explefesdr. 648:15-18.)
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is no proof other than speculatitestimony—the documentation regarding
the 2008 Loan before the Sl would haansisted solely of an unpaid loan
that was nearly two years past its initial maturity. Moreover, even if the Loan
Amendment had been provided to 8i¢ the terms of the 2008 Loan had
been modified such that they ramger contained conditions the parties
understood to be favorable toadding recharacterization.S€ePX2A at 43;
PX8.) In any event, for the reasons stated abgee, guprg it is more
probable than not that the Sll didtd@ave the Loan Amendment. For
example, in its Final Notice the Si@icitly references the terms of the 2008
Loan and not the terms of the Loan Arderent. Therefore, the Sll would not
have needed to ask whether Rank intended to repay because, based on the
documentation before it, the Sll knew ttfa¢ 2008 Loan had not been paid.
Rank’s actions after the recharacteriaatand its payment dhe Chilean Tax
also support the conclusion that tHedd not have a copy of the Loan
Amendment. Specifically, the Agreement to Render No Effect that Rank
caused Alusud Chile and ALAHC to enteto after the recharacterization of
the 2008 Loan and Rank’s payment @& tbhilean Tax only referenced the
Loan Agreement and not the Loan AmendmeBieeDX125.) If Rank had
presented the Sll with the Loan A&mdment as the operative agreement
related to the 2008 Loan, itonld have referenced the loan terms contained in
the Loan Amendment in the Agreement to Render No Effect.

Alcoa has met its burden in showing by a prepoatiee of the evidence that the status of

the 2008 Loan as revealed to the Sll in the Auditat-of an unpaid, pastitial maturity loan—
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led to the SlI's recharacterizationaigon, which led to the Chilean Tax.
E. The Implied Covenant of Good Faith and Fair Dealing

Under New York law, every contract contaarsimplied covenant of good faith and fair
dealing that prevents the parties from taking astithat would deny another party the benefits of
the parties’ bargainCarvel Corp. v. Diversified Mgmt. Grp., In@30 F.2d 228, 230 (2d Cir.
1991). Nevertheless, “New York law does nobigatize a separate cause of action for breach of
the implied covenant of good faith and fair deglwhen a breach of contract claim, based on the
same facts, is also pledMatsumura v. Benihana Nat'l Corpd65 F. App’x 23, 29 (2d Cir.
2012) (quotingHarris v. Provident Life & Accident Ins. C&10 F.3d 73, 81 (2d Cir. 2002)).
Here, Rank bases its breach of good faith andi&ating claim on the same operative facts as its
breach of contract claim.SéeRank Findings 60—63; Rank Meatt. 65—68 (“Alcoa’s attempt to
circumvent the clear purpose of the tax indgiwetion provision and to impose on Rank the tax
liability for the $34 million of profits that Alcoa accumulated for years and withdrew from
Alusud Chile before the Closing breached Asoimplied covenant of good faith and fair
dealing.”).) Consequently, Rank’s breach @ implied covenant of good faith and fair dealing
claim cannot be sustained and must be dismisSed.Matsumurad65 F. App’x at 29
(affirming dismissal of breach of covenant of gdaith and fair dealing claim as duplicative of
breach of contract claim where hatounts alleged the same facB¢abody v. Weider Publ'ns,
Inc., 260 F. App’x 380, 383 (2d Cir. 2008) (same).

Even if Rank’s breach of good faith and fdéaling claim was not legally barred, Rank’s
cause of action for breach of good faith anddaaling must be dismissed because Rank
received that for which it bargained and canted. Rank argues that Alcoa breached the

implied covenant by designing the 2008 Loam imanner that undermined Rank’s contractual
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right to claim indemnification for “Alcoa’svatch’—taxes arising from the Post-Signing
Restructuring Actions and/or during tapplicable Pre-Closing Tax Period.

Rank has failed to meet its burden to prove ¢hagm for a number of reasons. First, the
parties expressly contemplated Alcoa’s control over the Post-Signingi&®asng Actions and
thus Alcoa’s exercise of thatwol was not in itself a breadt the implied covenant. Second,
Rank was actively involved in Alcoa’s developrhehthe Post-Signing Restructuring Actions,
and was aware of—and agreed to—the Restruétlame prior to signing. Rank also was aware
of the potential consequences of the 2008 Lypy#r to signing, and contemplated (and had)
discussions with Alcoa regardj the Restructure Plan afs@gning. Accordingly, even though
Rank did not have a contractual right toeatjto the 2008 Loan, Rank was afforded the
opportunity to participate ideveloping and commenting on its terms. Moreover, Alcoa was
incentivized to undertake the 2008 Loan based provision in the Acquisition Agreement
specifically negotiated for by Rank. Rank cannot sayitidid not bargairfor this deal. Third,
while both parties were trying #void triggering anaf paying a tax associated with the
withdrawal of cash from Alusud @8, the fact that Rank was alite “solve” similar loans in
other jurisdictions underscores thlagé parties contemplated a certiinel of tax risk associated
with the Post-Signing Restructuring Actionslcoa took efforts to mitigate that risk by
including in the Loan Agreement terms that wbmlinimize the risk of recharacterization. Rank
amended those terms knowing full well tha¢ tonsequences of (1) amending the terms
increased the likelihood of recladerization and (2) failing to gy, honor, perform or discharge”
the 2008 Loan on the terms contemplated by Afoat be recharacterization. The fact that
Rank could not find what it considered a comeradly viable means to unwind the 2008 Loan

without triggering a tax, includg through recharactegtion by the Sll, does not amount to a
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breach by Alcoa of its duty of good faith and fair dealing.

IV. Conclusion

For the foregoing reasons, Alcoa is not obkghtio indemnify Rank for the Chilean Tax.
The Clerk of Court is directed to enter judgmienfiavor of Alcoa and to close the case.
SO ORDERED.

Dated: March 19, 2018
New York, New York

United States District Judge
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