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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOHN DOE

12 Civ. 5054(PAE)
Plaintiff,

OPINION & ORDER

_V_
WASHINGTON POST CO. et al.

Defendants

PAUL A. ENGELMAYER, District Judge:

OnJune 27, 2012, this case was removed from New York State Supreme Court,
Onondaga County, by defendant Robert Wisniewski, on the grounlaivatff Eugene FiscH,
proceedingro se alleges a claim against a foreign state or its agent or instrumeiityl).
Currently before the Court are two motions to dismiss, the first filed by defesndawsweek,

Inc., Richard Smith, Thomas E. Ascheim, The Washington Post Company, Donald E. Graham,
Anne Applebaum, and Tomasz Deptula (the “Washington Post defendants”) (Dkt. 6), and the
second filed by defendant Comedy Partr{Pid. 14). For the following reasonghe Complaint

is dismissed, with prejudice, and, furthermdischis enjoined frontommencing additional

federal court actionwithin the Sate of New Yorkrelating in any way to the allegations

contained in his four previous complaints, without prior authorization froriited States

District Court for theSouthern District of New York.

! The caption to this action lists only “John Doe” as plaintiff. However, the plainifitifies
himself as Fischepeatedlythroughout the ComplaintSee, e.g.Compl. {1 6, 11, 18, 4Zhe
Court cannot but construe the filing of this suit anonymously as an attempt to déischal

identity as a repeakexatioudiler within this and other districts.
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Background

In 2007, Fisch filed aamplaint more than 80 pages long, in the Southern District of
New York, asserting claimsgainst the Republic of Poland, as well as various Polish government
officers and diplomats, in which he alleged breach of a $20 million oral contract between himself
and the Polish government. Fisch further alleged that the Polish government authBozstd a
official to drug and rape him. The Hon. Loretta A. Preska dismissed &isdorma pauperis
action as frivolous, describing the allegations in the complaifitesless,*implausible,” and
“fantastic and delusional.Fisch v. Republic of PQINo. 07€v-7204, 2009 WL 4030823, at *2
(S.D.N.Y. Nov. 20, 2009 Fisch I").

In 2011, Fisch filed a 476-page complaint in New York State Supreme Court, New York
County, which was subsequently removed to the Southern District of New York. That complaint
asserted 42 causes of action against 25 defendants, including various Polish goverigaeent off
and diplomatsmultiple federal judgesand various members of the media, including many of the
Washington Post defendantsSisch again alleged th#te Polish defendants had been involved
in a conspiracy to drug and rape him, and also brought libel cksesl on an article in
Newsweek PolskalThe Hon. Shira A. Scheindlin dismissed the federal judges from the suit on
the basis of immunity, and dismissed the remainder of the complaint as “prolix and
unintelligible,” in violation of Federal Rule of Civil ProcedureBsch v. Consulate Gen. of
Republic of Pol.Nos. 11ev-4182, 11ev-4183, 2011 WL 3847398, at *2 (S.D.N.Y. Aug. 30,
2011)(“Fisch 1I"). Judge Scheindlin gave Fisch 30 days to file an amended complaint that
compliedwith Rule 8. Becausano such complaint was filed, the case was dismissed with

prejudice.
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Also in 2011, monthafter Judge Swindlin dismissed his case, Fisch filed suit in the
Northern District of New York.Fischs 369-pagecomplaint in thatiction alleged the same
factual scenarios as his earlier complaints, and again named as defendémnteesmgs the
Embassy of the Republic of Poland, the Consulate General for the Republic of Poland of New
York, and federal district and circuit court judges. The Hon. Thomas J. McAvoy disntissed t
“long, rambling and confusing” complaint for failure to comply with Ruld=&ch v. Consulate
Gen. of Republic of PoINo. 11€v-1297, 2012 WL 1479722, at *1 (N.D.N.Y. Apr. 27, 2012)
(“Fisch 1I"). Noting Fisclts “numerous frivolous filings” in the federal district courts for the
Northern and Southern Districts of New York, Judge McAvoy enjoined Fisch from ahgrfurt
filings in the action, witbut leave of the Courtld.

On or around May 2012, Fisch brought the Complaint in the instaioh in state
supreme court; it was removed to this Court on June 27, 2012. The Complaint runs 265 pages
long and contains more than 1,000 paragraptschsues 31 defendants, including the Embassy
of the Republic of Poland, Consulate General for the Republic of Poland of New York, and
variousPolish diplomats He brings 36 causes of action, centering on his aidegathat the
Polish government, after lmehinga contract with him that otherwise would have resulted in a
wildly profitable joint business venturayranged foFischto be raped and druggetiatprint,
television, and onlinenedia entitiehave reported on these events in an untrue maamethat
various individuals, including Polish diplomats, members of the federal judiciaryhoase
employees, and Assistant United States Attorneys, have participatednspaaocy to cover up
the harms perpetrated on Fisdhe seeks in excess $50million in damages, as well as various

special punitive, and exemplary damages, plus attormésés and costs.
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. Prolixity of the Complaint

Rule 8 requires pleadings to present “a short and plain statement of the claimgshow
that the pleader is entitled to relief.” Fed. R. Civ. P. 8. “[P]rolix, unintelkgigpeculative
complaints that are argumentative, disjointed and needlessly ramdeoutinely been
dismissed in this Court.Ceparano v. Suffolk CntyNo. 10€v-2030, 2010 WL 5437212, at *3
(S.D.N.Y. Dec. 15, 2010) (citingpones v. Nal’'Commeéns & Surveillance Network266 F.

App'x 31, 32 (2d Cir. 2008))see also Fischi, 2011 WL 3847398, at *2 n.18 (collecting cases).
“When a complaint is not short and plain, or its averments are not concise and diretistritie
court has the power, on motionsara spontgeto dismiss the complaint or to strike such parts as
are redundandr immaterial.” In re Merrill Lynch & Go., Inc. Research Reports & Sédig.,

218 F.R.D. 76, 78 (S.D.N.Y. 2003) (quotiBgnmons v. Abruzzd9 F.3d 83, 86 (2d Cir. 1995)

Dismissal of such complaintss“usually reserved for those cases in whiehabmplaint
is so confused, ambiguous, vague, or otherwise unintelligible that its true suptangeis
well disguised.” Salahuddin v. Cuom@&61 F.2d 40, 42 (2d Cir. 1988).

As noted above, Fisch’s complaint is nearly 300 pages, and contains, at his count, 1,308
paragraphsThe factual narrative and legal claiar® rambling and incoherent; a named
defendant attempting to respond would struggle to comprehendd-alggatios.

Furthermore, evewhen they approach luciditfFischs claimsstrain credulitypy a wide
margin Hschis Complaint so lackgaditional logic as tgo beyondnerespeculation, andass
into the realm ofantasy.

When a district court dismisses a complaint for proliittynormally grants leave to file
an amended pleading that conforms to the requiremeRslef8.” Salahuddin861 F.2d at 42.

However, the inevitable conclusion based on Fstistory of litigation in this district and
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others is that this is not tm®rmal case As outlined above, this is the fourth lawsuit Fisch has
initiatedin five years naming largely the same defentlaand making nearly identical rambling
allegations. When given the opportunity in the past to amend his complaint to achieve
compliance with Rule 8, Fisch htsled to do so.Accordngly, this action is dismissaslith
prejudice. Seead. (district court has power to dismiss a prolix complaint withoutdegavamend
in extraordinary circumstances, “such as where leave to amend has previensives and
the successive pleadings remain prolix and unintelligible”) (cRirezzi v. Schelted69 F.2d
691, 692 (2d Cir. 1972%ert. denied411 U.S. 935 (19)).
1. Permanent Injunction
It is well-settled in this Circuit that a district court possesses the authority to enjoin a
litigant from further vexatious litigationSafir v. U.S. Lines, Inc792 F.2d 19, 23-24 (2d Cir.
1986) (citing 28 U.S.C. 8§ 165)) (collecting cases)“A district court not only may but should
protect its ability to carry out its constitutional functions against the threat ajumer
multiplicitous, and baseless litigatidh.Safir, 792 F.2d at 24 (quotingbdullah v. Gattp773
F.2d 487, 487 (2d Cir. 1985)).
In determining whether or not to restrict a litigant’s future access to the ,cdisttgt
courts should consider:
(1) the litigant’'s history of litigation and in particular whether it entailed
vexatious, harassing aluplicative lawsuits; (2) the litigant's motive in pursuing
the litigation,e.g, does the litigant have an objective good faith expectation of
prevailing?; (3) whether the litigant is represented by counsel; (4) whéiber t
litigant has caused needlesgenrse to other parties or has posed an unnecessary
burden on the courts and their personnel; and (5) whether other sanctions would
be adequate to protect the courts and other parties.

Fisch’s history of litigation, summarized above, can only be described as “vexatious

harassing [and] duplicative.” Despite never having received a resolutionfavbishe has

[5]



repeatedly brought claims, stemming from the same alleged incident, agaisairté
defendants. Although courts haveeatdly held that many of thedividuals Fisch names as
defendants, including diplomats and judges, are immune from suit, he contimssto
allegations against them; plaintiff clearly does not have an objective gdotaaits for

believing his claims @& meritorious. Although this Court is mindful of the deference shown in
this Circuit topro selitigants, Fisch hademonstratedhrough his refusal, despite multiple
opportunities, to redraft his complaint to conform to Rule 8, that he is unwillirggist ghe

Court in effectively adjudicating his claims.

“Ultimately, the question the court must answer is whether a litigant wha héstory of
vexatious litigation is likely to continue to abuse the judicial process andstahes parties.”
Ulysses | & Co. v. FeldsteiiNo. 01€v-3102, 2002 WL 1813851, at *13 (S.D.N.Y. Aug. 8,
2002) (quotingsafir, 792 F.2d at 24). Based on Fisch’s litigation history, the Court concludes
that it is exceedingly likely that Fisch will, if left unfettered, continue to athesgudicial
process.Accordingly,Fisch is hereby permanently enjethfrom pursuing furthditigation in
anyfederalcourt in the $ate of New Yorkwith respect to the alleged breach of contract by the
Polish government; the Polish government’s alleged plot to drug and rape Fegédlluntrue
media accounts of these events; and any alleged conspiracy to cover up these eleuts, wit
first seeking authorization from the United States District Court for the Sauthstrict of New
York. See BridgewateOperating Corp. v. Feldsteji346 F.3d 27, 30 (2d Cir. 2003afir, 792
F.2d at 24-25Ulysses | & Cq.2002 WL 1813851, at *1¢&ollecting cases which litigantwas
permanently enjoineftom future litigation within the area in whichs prior vexatious litigatia
had occurrey Fitzgerald v. Field No. 99¢€v-3406, 1999 WL 1021568, at *6 (S.D.N.Y. Nov. 9,

1999).
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CONCLUSION
For the foregoing reasons, plaintiff’s Complaint is dismissed with prejudice. All pending
motions are denied as moot. The Clerk of Court is instructed to terminate all pending motions
and to close this case.
Furthermore, plaintiff Eugene Fisch is permanently enjoined from bringing further
litigation, on the subject matters outlined herein, in any federal court in the State of New York,
without prior authorization from the United States District Court for the Southern District of

New York.,

SO ORDERED.

fnld A Erglows,

Paul A. Engelmayer
United States District Judge

Dated: August 24, 2012
New York, New York



