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Plaintiff, : 12 Civ. 5141 (JMF)
V- : MEMORANDUM OPINION
: AND ORDER
TRANS-LUX CORPORATION :
Defendant.
______________________________________________________________________ X

JESSE M. FURMAN, United States District Judge:

Plaintiff Weisman Celler Spett & ModlifR.C.(“Weisman Celler”) aNew York-based
law firm, brings this action against its former client, Defendant Trans-Lux Corpo(&fi@ns
Lux”), to recover amounts allegedly owed for professional servidas. Compl. (Docket No.
11) 11 6-8). In its Answer Transkux asseu five counteclaims four for breaching, or aiding
and abetting the breach of, a fiduciary duty; and one for unjust enrichiivemman Cellenow
movesto dismiss tbse counterclaims For the reasons stated belawmotion is GRANED in
part and DENIED in part.

BACKGROUND

The following facts are taken from tlhenended Complainthe Counterclaimsand
publicly available documents, and are assumed to be true for purposes of this Be&pa.g.
LaFaro v. N.Y. Cardiothoracic Grp., PLLG70 F.3d 471, 475 (2d Cir. 200®)samer v. Time
Warner, Inc, 937 F.2d 767, 774 (2d Cir. 199Ross Stores, Inc. v. Lingkso. 13 Civ. 1876
(SAS), 2013 WL 5629646, at *1 (S.D.N.Y. Oct. 4, 2013) (accepting as true, on a motion to

dismiss a counterclaim, facts asserted in the complaint).
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On July 2, 2012, Weisman Celler filed suit against Trans-Lux seeking the auwiletti
approximately$600,000 m unpaid legal fees. (Compl. (Docket No. 1); Am. Cor{lpbcket No
11)). The suit seeks fees for services rendered March 2008 through July 2010, including
services in connection withe sale of &ransLux division (Am. Compl{{ 2937) and
Weisman Celler’s representatiohTransLux in a deriative shareholder action brought in 2009
(the “Gabellilitigation”) (Am. Compl., Ex. A, at 1-3id., Ex. B). Thesuit alsoseekscollection
of unpaidmonthly retainer fee (Am. Compl.{{ 3846).

As noted,TransLux asserts fiveounterclaims The first three allege breach of fiduciary
duty relating to: (1) Weisman Celler’s role in the negotiation of a 2004 consultiagraent
amongTransLux, Moving Images LLC, and one of Trans-Lux’s directors, Richard Braadt (
11 1831); (3 Weisman Celler's simultaneous representation of Ttamxsand Trand-ux
directors in theGabellilitigation (id. 1 4652); and (3) allegedly excessive fees collected by
Weisman Celler from 1995 to 201tl.(] 5964). The fourth counterclaim teatWeisman
Celler aided and abett&ichard Brandt in breaching Hisluciary duty to Trang:-ux in
connection with the 2004 consulting agreememd. §f 3239). Finally, Trand-ux alleges
unjust enrichment based on the allegeslcessive fees collected thgh2011. (d. 11 5358).

As this brief description makes clear, both the claims and counterclaihis case relate
in part to theGabellilitigation. In that casea shareholder derivative actidhe plaintiffs
alleged thathe individual directors of Transdx — Richard, Matthew, and Thomas Brafitite
“Individual GabelliDefendants”}— breached their fiduciary duties ToansLux and its
shareholders.Oef.’s. Am. Ans. With Defenses and CounterclaifP®cketNo. 52), at 10
(“Counterclaims”) 15). Weisman Celler represented both Tranx and the Individual

GabelliDefendants in the casehich settled in 2009.Id. 1 16, 43-44). As part of the



settlement agreement, the Brandts agreed to resign ts#ilops as board memberdd.(Y 16).

The Honorable Kenneth M. Karas of this Capproved the settlement agreement on September
16, 2009 (09 Civ. 830, Docket No. 18), and a slate of three new directors subsequently joined
TransLux’s Board (Counterclaims § 18). In 2010, the new president of Trardired

Weisman Celler as the company’s general counselJ (7).

Weisman Celler now moves to dismiss Trans’'s counterclaims pursuant Rule
12(b)(6) of the Federal Rules of Civil Pesture(Docket No. 57)principally arguing that the
are barred by a relea¥eansLux executed to resolve tl@abellilitigation (the “Release”)
(Mem. of Law Supp. Plaintiff/Counterclaibefendant’aViot. Dismiss (Docket No. 59
(“Weisman Celler Mem.”) 71.3; Reply Mem. of Law Further Supp. Plaintiff/Counterclaim-
Defendant’aViot. Dismiss (Docket No. §3“Weisman Celler Reply Merh) 1-8). Weisman
Celler also argues that the fiduciary dabunteclaims fail because Trarisix has not
adequately pleded causabn and damages. (Weisman Celler Mem163\Weisman Celler
Reply Mem. 810).

LEGAL STANDARD

To survive a Rule 12(b)(6) motioncaunterclaimplaintiff must generally plead
sufficient facts “to state a claim to relief that is plausible on its faBelt Atl. Corp. v. Twombly
550 U.S. 544, 570 (20079ee also Ross Stores, 2013 WL 5629646, at *2 (applying
ordinary motion to dismiss standardstaunterclains). A claim is facially plausible “when the
plaintiff pleads factual content that allows the court to draw the reasonédrienice that the
defendant is liable for the misconduct allegedshcroft v. Igbal556 U.S. 662, 678 (2009).
More specifically, the counterclabplaintiff must allege sufficient facts to show “more than a

sheer possibility that [gounterclaim]defendant has acted unlawfullyldd. A counterclainmthat



offers only “labels and conclusions” or “a formulaic recitation of the elemetsafse of
action will not do.” Twombly 550 U.S. at 555. Further, if tkeunterclaimplaintiff has not
“nudged [his or her] claims across the line from conceivable to plausibledtmerclain
must be dismissed.Id. at 570.
DISCUSSION
As noted Weisman Celler’s principal argument is that the counterclaims are barred by
the Release that Trasix executed in resolving th@abellilitigation.! To the extent relevant
here, the Releagwovidesthat“the TransLux Defendants” (defined in the settlement agreement
to include both Trankux itself as well as the Individu&abelli Defendants),
as RELEASORSelease and discharge Plaintiff Gabelli Funds LLC, the Gabelli Parties,
and each of the other defendants, as RELEASEES, and RELEASEES’ respective . . .
agents, heirs, executors, administrators, successors and assigns, fiduciaries and/or other
legal representative$rom all. . . claims and demands whatsoever, in law, admiralty or
equity, known or unknown, which the RELEASORS ever had, now have or hereafter can,
shall or may have for, upon, or by reason of any matter, cause or thing whatsmave
the beginning of the world §dune 22, 2009]. . . This release does not include any
claims or rights of Releasor arising under this Agreement or any claims badflic
Mulcahy arising under his Employment Agreement with T+ams or by Richard Brandt
or Moving Images, LLC arising undére Consulting Agreement between Trans-Lux and
Moving Images, LLC.
(Declaration of Howard S. Modlin Supp. Pl.’s Mot. Dismiss (Docket Ng.B8) C (“Settlement

Agreement”)1, 11-12, & 1 7(bjemphasis addell) On its facethereforethe Release plaly

! TransLux argues that the Court may not consider the Release on a motion to dismiss

(TransLux Mem. 5-6), but that argument is frivolous. First, the Court may consider documents
incorporated by reference in a complasge, e.g.Chamberss. Time Warner, In¢282 F.3d 147,
152-53 (2d Cir. 2002)and the Release is arguably incorporated by referartbe iAnswer and
Counterclaims insofar as they refer to the settlement db#elli litigation. (Counterclaims
16). In any event, the Court may take judicial notice of public records, includingfitiagd,

see, e.g.Schubert v. City of Ry&75 F. Supp. 2d 689, 698 (S.D.N.Y. 2Q1h)re DDAVP

Indirect Purchaser Antitrust Litig903 F. Supp. 2d 198, 209 (S.D.N.Y. 2Q180)d the Release
was made publicly available in connection with Judge Karas’s approval of tleenseit. See

09 Civ. 830, Docket No. 12, Ex. A). Thus, the Court may — and doesnsider the Release to
“not to prove the truth of [its] contents but .to.determine what the document[] stated.”
Kramer v. Time Warner, Inc937 F.2d 767, 774 (2d Cir. 1991).

4



releases Weisman Celler from claims asserted by Traxs It release$each of the other
defendants” —as well as their agents- from all claims asserted by Trahsx “from the
beginning of the world” to June 22, 2009. The “other defendants” irsliingelndividual
GabelliDefendantsqeeSettlement Agreement 1), akdeisman Celler represented the
Individual Gabelli Defendants (Counterclaims { 44). AccordingM/eisman Celler is an
“agent” of “the other defendants,” and is released fatlmlaims brought by Trans-Lux through
June 22, 2009.

TransLux’s argument that the term “agents” is ambiguand should not be resolved on
this motion to dismiss meritless (TransLux Mem. 6-7). Under New York law, courts must
“discern the intent ofhte parties to the extent their intent is evidenced by their written agreement,”
and “[w]here the intention of the parties is clearly and unambiguously set fodtt, eiffist be
given to the intent as indicated by the language.tus@tin Corp. v. Consol. Aluminum Corfh
F.3d 10, 15 (2d Cir. 1993) (internalaation marks omitted)New York courthave
consistently higl that the term “agentshcludesa party’s attorneysand there is no basis to
deviate from that interpretation her8ee, e.gBlum v Perlstein 851 N.Y.S.2d 596, 597 (2d
Dep’t 2008) (dismissingnaction againsalaw firm where the law firm “demonstrated that the
release applied to them, as they represented the releasee, and the plaintifjetistizareleasee
and its ‘agents’ frontiability”); Berkowitz v. Fischbein, Badillo, Wagner & Hardjrigy 7
N.Y.S.2d 99, 101-02 (1st Dep’t 2004) (holding thaamended complaint agairestaw firm of
theplaintiff's partner should have been dismissed wiieeaelease discharged thartner ad
his agents in actions brought by plaintiff, explaining that “[bJecause the m tdpresented [the
plaintiff’'s partner] in negotiating the buyout agreeméhie firm] was [the partner’s] agent and

is thus immunized from liability under the termstoé release”)Argyle Capital Mgmt. Corp. v.



Lowenthal, Landau, Fischer & Bring, P,&90 N.Y.S.2d 256, 257 (1st Dep’t 1999) (affirmimg
motion to dismiss the complaint where “the reference to agents in the reldadesnc .

counsel for thearties”) cf. Sibersky v. Borah, Goldstein, Altschuler & Schwartz, NG. 99

Civ. 3227 (JGK), 2000 WL 1448635, at *4 (S.D.N.Y. Sept. 28, 2000) (finding ambiguity in the
term “agents but only becausewo conflicting stipulationsvere signed within dayof each

other, one of which specifically excluded the defendant attorneys).

The Courtalsorejects Trand.ux’s contention thathe Release is somehow invalid
because Weisman Cellepresented the releasor (Trdns) as well as the releas@&/eisman
Celler). (TransLux Mem. 7-9). Once again, the language in the Release unambiguously
releases the agents of tinelividual Gabelli Defendants from claimsroughtby TransLux, and
Weisman Celler is such an ageiitansLux seems to argue that a corpasatcannatas a
matter of lawdischargedts ownattorneys from liability, buhone ofthe cases it cites support
thatproposition. See Blum851 N.Y.S.2d at 59'Hugar v. Damon & Morey LLP856 N.Y.S.2d
434, 435 (2d Dep’'t 2008) (affirming dismissdla breach of fiduciary duty and malpractice suit
where the defendant attorneys were protecteddmywanant not to sue containedaigettlement
agreement)Coby Grp., LLC v. KrissNo. 0111818/2008, 2008 WL 2693111 (N.Y. Sup. Gtelu
27, 2008) (granting summary judgment agaasliaintiff thatasserted claims againtt former
attorney wher¢he claims were barred by releas®)oreover,such settlementsre entirely
understandable in the context aderivative actiorsuch as th&abellilitigation, asthey can
“bring an absolute end to all disputes no matter who may be controlling the corpardhien i
future.” (Weisman Celler Reply Meng). Accordinglythe release bars all of Trahax’s

claims hat arose¢hrough June 22, 2009.



Two of TransLux’s claims, however, allegedly arose after June 22, 200@idimas for
unjust enrichment and breach of fiduciary duty based on improper and excessive fees.
(Counterclaims 11 584). In particular, Trankux claims that Weisman Celler (1) failed to
provide it with sufficient information in its billing invoices for its retainer and othark;

(2) failed to applyits annual retainer to work performed, instead billing separately and
additionally for all such work; and (3) engaged in a “quid pro gucdngemenvith Richard
Brandt,whereby Weisman Celler helped Richard Brandt seth@eonsulting arrangement in
exchange for Brandt’'s assistance in securing excess and improper fees foalEgdler.
(Counteclaims 11 55%7; 61-63 see alsdMem. Opinion & Order (Docket No. 51) 6). More
relevant for preserurposes]ransLux alleges that Weisman Celler collected these fees
through 2011. (Counterclaims 11 54, 68k the Releasenly discharges Weisman @&l from
claims that arose throughune 22, 2009t does not bar claims thallegedly arose after that date

Significantly, Weisman Celleraises no argument in its motion to dismiss with respect to
theunjust enrichmentounteclaim other than that it is barred by the RelgaseWeisman
Celler Mem. 1316; Weisman Celler Reply Mem-B80); accordingly, that count@aim survives
Weisman Celler does seek dismissal of the fiduciary duty counterclaim onettmatte ground
that Trars-Lux fails to adequately plead causation and damagfsisifhan Celler Mem. 136;
Weisman Celler Reply Men9-10). ButTransLux is not required to plead proximate causation
and damages with respectthe fiduciary dutycounterclaimbased on impragr and excessive
fees, agt relates “not to the manner in which an attorney pursued the underlying case, but rathe
the manner in which an attorney interacted with his cliersK v. Heppt 532 F. Supp. 2d 586,
592 (S.D.N.Y. 2008) (internal quotation marks and alterations omitted) (q®&thhgeizer v.

Mulvehill, 93 F. Supp. 2d 376, 400 n.29 (S.D.N.Y. 200€62e also Ulico Cas. Ce. Wilson,



Elser, Moskowitz, Edelman & Dicke843 N.Y.S.2d 749, 757 (N.Y. Sup. Ct. 200),d as
modified 865 N.Y.S.2d 14 (1st Dep’'t 2008hstead TransLux must simply allege (1the
“existence of a fiduciary relationship and (2) breach of a fiduciary, d@ficial Comm. of
Asbestos Claimants of G-I Holding, Inc. v. Heynia#v B.R. 20, 37 (S.D.N.Y. 2002yhich it
has done by alleging the existence of an atteatient relationshipseeEstate of Re v.
Kornstein Veisz & WexleB58 F. Supp. 907, 924 (S.D.N.Y. 1997), ayatlaiming that
Weisman Cker engaged in improper billing practicege e.g, Reiver v. Burkhart Wexler &
Hirschberg, LLR 901 N.Y.S.2d 690, 691 (2d Dep’'t 2010) (denying motion to dismiss fiduciary
duty claim where plaintiffs alleged that attorneys charged excessiveKe&s%32 F. Supp. 2d
at 592 permitting fiduciary claim to survive motion to dismisased on attorney’s alleged
misuse of client’s retainer)Accordingly, thee twocounterclaims survive, but only to the extent
thattheyarose aftedune 22, 2009.

CONCLUSION

For the reasons stated above, Trang's counterclaims are dismissed, with the
exception of the unjust enrichment and fiduciary duty counterclaims based on improper and
excessive fees arising after June 22, 200¢%e Clerk of Court is directed to terminate Docket
No. 57.

Per the Court’s Order of July 30, 2013 (Docket No. 62), all discovery shall be completed
within six weeks of the date of this decision. In addition, the parties shall appegpretrial
conference oM arch 27, 2014, at4:15 pm in Courtroom 1105 of the Thurgood Marshall
Courthouse, 40 Centre Street, New York, New York 10y Thursday of the week prior to
that conference, the parties shall file on ECF a joint letter, not to exceed three (3) pages,

regarding the status of the case. The letter shaaldde the following information in separate



paragraphs: (1) A statement of all existing deadlines, due dates, andiffraates; (2)A brief
description of any outstanding motions; (3) A brief description of the status of disendof

any additionhdiscovery that needs to be completed; (4ijshof all prior settlement discussions,
including the date, the parties involved, and the approximate duration of such discussions, if an
(5) A statement of the anticipated length of trial and whether the case is to be triedytd@ ju

A statement of whether the parties anticipate filing motions for summary judgmen?)amy

other issue that the parties would like to address at the pretrial conferengardoamation that

the parties believe may assist the Court in advancing the case to settlemeht or tria

SO ORDERED.

Dated: February 6, 2014
New York, New York JESSE M. FURMAN
United States District Judge




