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Plaintiffs,

12 Civ. 5268JMF)
_V_
MEMORANDUM OPINION

RENAISSANCE EQUITY HOLDINGS LLC ET AL, AND ORDER

Defendang.

JESSE M. FURMANUNnited States District Judge:

On May 9, 2013, aftesralargument, the Court granted Defendants’ Motion to Dismiss
the claims of PlaintiffAmado S. Pla, Kevin Joseph, and Yishmael I(ghe “Named Plaintiffs”)
pursuant to Federal Rule of Civil Procedure 12(b)(1). In a ruling from the bench, thén€durt
thatthe Named Plaintiffs’ claims were moot because Defendants’ offer of judgmesdéded
any damages that theouldreceiveunder the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §
201et seq.and the New York Labor Law (“NYLL"), Art. 19 § 656 seq,. therebydivesting he
Court of subject-matter jurisdiction. Plaintiffs now move for reconsideratidmab©rder. For
the reasons discussed bel®aintiffs’ motion iSDENIED.

DISCUSSION

The Court assumes familiarity with the facts of this cddetions for reconsidation are
governed by Federal Rule of Civil Procedure 59(e) and Local Civil Rule 6.3, ef@oieant to
“ensure the finality of decisions and to prevent the practice of a losing partyreng a
decision and then plugging the gaps of a lost motion widlitianal matters.” Medisim Ltd. v.
BestMed LLCNo. 10 Civ. 2463 (SAS), 2012 WL 1450420, at *1 (S.D.N.Y. Apr. 23, 2012)

(quotation marks omitted). A district court “has broad discretion in determinindparttetgrant
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a motion [for reconsideration].Baker v. Dorfman239 F.3d 415, 427 (2d Cir. 2000). Such a
motion “is appropriate where ‘the moving party can point to controlling decisions dhdatae
court overlooked —matters, in other words, that might reasonably be expected to alter the
conclwsion reached by the court.Medisim 2012 WL 1450420, at *1 (quotirig re BDC 56
LLC, 330 F.3d 111, 123 (2d Cir. 2003)). “The major grounds justifying reconsideration are an
intervening change in controlling law, the availability of new evidencteoneed to correct a
clear error or prevent manifest injusticeTerra Sec. ASA Konkursbo v. Citigroup, |r820 F.
Supp. 2d 558, 560 (S.D.N.Y. 2011) (quotMiggin Atl. Airways, Ltd. v. Nat’l Mediation Bd.
956 F.2d 1245, 1255 (2d Cir. 1992)). Thdd®yermitting motions for reconsideratiomst be
“narrowly construed and strictly applied so as to avoid repetitive argumemtsues that have
been considered fully by the CourtUnited States v. Treaco. 08 Cr. 0366 (RLC), 2009 WL
47496, at *1 (S.D.N.Y. Jan. 8, 200®ternalquotation markemitted).

Measured against these standards, Plaintiftgion does noeven come close to
succeeding Plaintiffs first argue thathe Court overlooked allegationmstheir Amended
Complaintregarding the inadequacy of Defendants’ time and payroll recetdsh create a
justiciable case or controversgpecifically, Plaintiffs argue that thelgdve not had the
opportunity to explore the Defendants’ failure to pay them for ‘off-the-clockkwa(iPIs.’

Mem. 3). Plaintiffs, however, did noallege thathey were not compensated foff -theclock
work” until thismotion, and the law is clear thgg&] motion for reconsideration is not an
opportunity to advance new facts, issues or arguments not previously presented to the Court
Karimian v. Time Equities, IncNo. 10 Civ. 3773 (AKH), 2013 WL 2254557, at *2 (S.D.N.Y.

May 22, 2013)ifternalquotation marks omitted).



In any eventPlaintiffs have failed tpoint toanyactual evidencé support their
contention thaDefendantsrecordswere inadequateOn aRule 12(b)(1)motion a courtmay
consider evidence outside the pleadin§se, e.gMorrison v. Nat'l| Australia Bank Ltg547
F.3d 167, 170 (2d Cir. 2008ff'd, 130 S. Ct. 2869 (2010). eYhere Plaintiffs’ contentions
based solely on theallegatiors in the Amended Complai(deeAm. Compl. § 89 (asserting that
Defendants failed to “make, keep and preserve records with respachtofts employees
sufficient to determine the wages, hours and other conditions arict@saaf employmeri)),
and arguments itheir unsworn memorandum of lawgePls.” Mem. 34). Theseconclusory
allegationgdo notestablisithe existence of a justiciable controvessyficient to survive
Defendants’ motioo dismiss SeeExchange Nat'l Bank v. Touche Ross &,&dl4 F.2d 1126,
1131 (2d Cir. 1976) (holding that a party cannot rest on conclusory allegations when opposing a
12(b)(1) motion; Briggs v. Arthur T. Mott Real Estate LL.No. 06CV-0468 (DRH)(WDW),
2006 WL 3314624, at *3 (E.D.N.Y. Nov. 14, 2006) (explaining that on a 12(b)(1) mation,
courtmay“resolve disputed jurisdictional facts by referring to evidence outside ¢ladipys”).

Next, the Named Plaintiffs argue that the Court erred in finding that treer@aevdispute
tha Defendants’ offer of judgment adequately compensated tels.” Mem. 3-5. In doing
so, however, Plaintiffs either reiterate arguments that were made and cesh&igiéhe Court in
ruling onDefendantsmotion to dismiss or they make arguments thaytcould have made, but
did not, in opposing that motion. In either case, the arguments are not a proper ground for
reconsideration, d$i]t is well-settled that [a motion for reconsideration] is not a vehicle for
relitigating old issues, presenting tte@se under new theories, securing a rehearing on the merits,

or otherwise taking a ‘second bite at the apple’ . .Analytical Surveys, Inc. v. Tonga Partners,



L.P., 684 F.3d 36, 52 (2d Cir. 2012 amende@uly 13, 2012) (internal quotation marks
omitted),cert. deniegdNo. 12-829, 2013 WL 1500243 (U.S. Apr. 15, 2013).

Put simply, Plaintiffs were given ample opportunity to submit evidence to the Gourt t
substantiate their claims regarding the inadequacy of Defendants’ raocoktise insufficiency
of Defendants’ offer, but thefgiled to do so.Significantly, because the Court deferred a ruling
pending the Supreme Court’s decisiorGanesis HealthCare Corp. Symczyk133 S. Ct. 1523
(2013) Defendants’ motion to dismiss was pendiognearly $x months, during which
Plaintiffs couldeasilyhave submitted sworn affidavits to support their contentions or requested
jurisdictional discovery (including, for example, a deposition of Defendants’ pawmervisor,
which Plaintiffs only now claim thegeed Pls.” Mem. §). Having failed to avail themselves of
the opportunities to put forth any acteésidence— or evento articulate a reason why
Defendants’ offer was insufficient — their conclusory assertions are insufficient to create a “case
or controversy” sufficient to survive Defendants’ 12(b)(1) motion to dismiss.

In any event, even nowhé NamedPlaintiffs have failed tsubstantiate their claim that
the offer of judgments insufficient tocompensatéhem AlthoughPlaintiffs December 12,
2012 letter to Defendanstateghat the “offer of judgment does not satisfy all of Plaintiffs’
claims” because the offédoes notprovide optin Plaintiffs with any remedy,(Andrews Decl.
Ex. D (Docket No. 58-4)), a nonamed plaintiff in a FLSA actiois not gparty to the litigation
until “such written consent is filed in the courtvitnich the action was commencéed®9 U.S.C.
8 25@b). At thetime Defendants’ offer was madeo paintiffs had filed optin forms;as such
it cannot be said thatétoffer wasinsufficientbecause it failed to offer relief to naxistent opt-
in plaintiffs. Further, Plaintiffs filed their reply in further support of their motion for

reconsideratiomafter thedepositiors of Named Plaintiffs Pla and Lewiethave pointed to



nothing in those depositiotisatexplairs why Defendantsoffer was insufficient. Finally,

Plaintiffs’ assertion that the offer does not provide for liquidated damages or gddaes

(Pls.” Mem. 7 & n.2 is simplyinaccurate:Defendant®ffered to payone hundred percent of
liquidated damages artide offerincludes reasonable attorney’s fees and costs, “which shall be
decided by the Couft (Marcus Aff.;id. Exs. B, C & D). See, e.gBriggs 2006 WL 3314624,

at *1-3 (holding that an unaccepted offer of judgment that included attorney’s fees tntincos
an amount to be determined by the Comtioted a FLSA claimWard v. Bank of N.Y455 F.
Supp. 2d 262, 269-70 (S.D.N.Y. 2006) (same)

Plaintiffs also argue that the Counnay have ovedoked case law in this Circuit stating
that FED. R. CIV. P. 68 Offers of Judgment do not moot claims where the amounts are disputed”
(Pls.”Mem. 2),yet Plaintiffs have not pointed to any controlling decisions that the Court has
overlooked. In fact caselaw in this Circuit— most notablyBriggsandWard —supports the
Court’sdetermination thathe NamedPlaintiffs’ claims are mootSeeBriggs, 2006 WL
3314624, at *3 (dismissing FLSA action as mdespitethe plaintiff’'s contention thathe offer
was nsufficient and explaining thafglaintiff] had possession fthe relevantlime sheets in the
context of this motion. If he had any issues with [them,] then he should have raised them on this
motion. He did noff; Ward, 455 F. Supp. 2d at 269gme). Notably, dthough the Court
“strongly advised” Plaintiffs tofocus attention” in their memorandum of law on how to
distinguishBriggsandWard (seeDocket No. 53), Plaintiffs did not even attempt to dp so
indeed, they did not even ciBriggs This isnot surprising, as there is no basis on which to
distinguishBriggsandWard from the situation hereJustas inBriggsandWard the Named
Plaintiffs havefailed to put forth any evidence substantiate their claim thBefendants’ offer

of judgmentis insufficient, and, just as iBriggsandWard, their claims ar¢hereforemoot.



Plaintiffs arguethatthe Courts Order dismissing the Named Plaintiffs’ claims
contradicts the “controlling” decision Davis v. Abercrombie & FitghiNo. 08 Civ. 1859 (PKC),
2008 WL 4702840 (S.D.N.Y. Oct. 23, 200§RIs.” Mem. #8). Davisis not “controlling,”
however,asthis Court is not bound by the decision of another district court. Mordavérom
contradicting this Court’s rulind)avis— upon which the Cousxpresslyrelied(seeTr. 8, 35)
— actually supports that rulings it reaffirms the principles ¥¥ardandBriggs See2008 WL
4702840, at *5. It is true that, applying those principlesPidngs Court held that the plaintiff's
claims were not moot aké amaints due to them were “disputedd. at *5-8. But it reached
that conclusion because the plaintiffs submittedience— in the form of sworn affirmations-
to support their claims that the defendants’ time records were incomplete atineéyhaa been
forced to falsify their time sheetSee d. at *6-8. Relying on thigvidencethe Court held that
it was unclear whether tldefendant’s offer of judgmenffered full relief to the plaintiffand
therefore, the plaintiffs’ claims were not modd. at*8. Here, by contrast, the Named Plaintiffs
failed to submit any evidence whatsoever to support their abstract contentidre thataunts
due to them were in dispute.

Finally, Plaintiffsasserthat by dismissing the Named Plaintiffs’ claintsg Court has
somehowviolated theirdue process rightsThatassertion borders on frivolou®laintiffs had
full notice ofthe question before this Court — namely, whether the NamedPlaintiffs’ claims
were mooted bypefendantsoffer of judgment — and ample opportunity texplainto the Court
why there was a live “case or controversy” due to the insufficiency of Defendéet.
Despitetheir manyopportunities to present arguments and evidence to the Court — in response
to Defendants’ motion toisimiss during the nearly sixaonth time paod when the motion was

pending; in the supplemental briefing that the Court invited in response to the Suprense Court



decisionin Genesis HealthCaret oral argument on May 9, 2013; and, indeed, in this motion
for reconsideration (during the pendency of which the Court agreed to defer entryroénidg
(Docket No. 53) — Plaintiffs failed to substantiate their assertion that this case is not.nloist
preposterous to say, therefore, tRiintiffs lacked“the opportunity to be heard at a meaningful
time and in a meaningful mannemiathews v. Eldridge424 U.S. 319, 333 (1976) (internal
guotation marks omitted).
CONCLUSION

As the Court made clear during the oral argument on Nfaytt8ere argyood reasons to
guestion the proposition that an unaccepted, or rejected, offer of judgment under Rule 68 can
moot a plaintiffs claim. (Tr. 47, 31). Put differently, if the Court weoperatingon a blank
slate, it mightwvell agree with Justice Kagan’s view that an unaccepted offer of judgmsemt “i
legal nullity, with no operative effect.Genesis Healthcare Corpl33 S. Ct. at 1533 (Kagan, J.,
dissenting). As the Court noted, however, the “ship has sailed” on that question (Tr.a&}, at le
in this Circuit, as the Court of Appeals has made ¢lbarsuggestions of tieenesis
Healthcaremajority notwithstandingsee id.at 1528-29 & n.3 (majority op(¢iting McCauley v.
Trans Union, LLC402 F.3d 340, 342 (2d Cir. 200p)hat an unaccepted offer of judgment can
moot a plaintiff's claim.SeeAbrams v. Interco, In¢719 F.2d 23, 32 (2d Cir. 1983) (Friendly,
J.) (“[T]here is no justification for taking the time of the court and the defendant in the pursuit of
minuscule individual claims which defendant has more than satisfied.”).

The ship that had sailed on May 9th is — for the Named Plaintiffs’ purposeswvfar
out at sea, as the Court ruled on their arguments in opposition to Defénuatiis to dismiss,
and they have failed to advance any reason to turn that ship around in their motion for

reconsideration. Accordinglflaintiffs motion for reconsideration is DFED. In light of this



ruling, the Court will enter judgment on the Named Plaintiffs’ behalf consistémtDefendants’
offer of judgment. No later thatuly 1, 2013, the parties are directed to submjbmnt letter
addressing whether the Named Plffisitattorney’s fees and costs should be determined by the
Court at this juncture or at the end of the litigation, in conjunction with the costs anddted re
to the other Plaintiffs’ claimsThe parties are reminded that all discovery in this cabelase
sixty (60) days after the close of the ojm period, to be specified in the forthcoming Court-
approved collective action order and notice. In addittos,herebyorderedthat counsel for all
parties appear for a pretrial conference with tbar€onDecember 2, 2013, at3:15 p.m. in
Courtroom 1105 of the Thurgood Marshall Courthouse, 40 Centre Street, New Kofk,

The Clerk of Court is directed to terminate Amado S. Pla, Kevin Joseph, and Yishmael

Levi as parties in this action, and to tamate Plaintiffs’ Motion for Reansideration (Docket

No. 56).
SO ORDERED.
Dated:June 24, 2013 &g ¢
New York, New York /" JESSE N FURMAN

United States District Judge



