B.C. on behalf of her minor son, B.M. v. Pine Plains Central School District Doc. 13

UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT

X ELECTRONICALLY FILED
B.C., on behalf of her minor son, B.M., : Doc#

DATEFILED: __ 97¢ 773

Plaintiff,
OPINION AND ORDER

- against -
12 Civ. 5605 (ER)
PINE PLAINS CENTRAL SCHOOL DISTRICT,

Defendant.

X

Plaintiff B.C., on behalf of her minor child, B.M. (the “Plaintiff”’), brings an action
against Pine Plains Central School District (“Defendant” or the “District™) under the Individuals
with Disabilities Education Act (“IDEA™), 20 U.S.C. § 1415(e)(2), challenging the District’s
placement of her son, asserting that the District failed to provide him with a free appropriate
public education (“FAPE”), and seeking reimbursement for his private school tuition. Compl.,
Doc. 1. Plaintiff also requests that this Court convene de novo proceedings to accept and review
new evidence relating to the student’s progress at his private school during the 2011-2012 school
year. Plaintiff brings this case as an appeal from a decision of the State Review Officer
(“SRO”), who found in favor of the District. Defendant has moved to dismiss the Complaint
pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). Def. Mot., Doc. 6. For the
reasons set forth below, Defendant’s motion to dismiss is GRANTED.

I. Statutory Framework

Congress enacted the IDEA to encourage the education of children with disabilities.

EAM exvel EM.v. N.Y.C. Dep’t of Educ., 11 Civ. 3730 (LAP), 2012 WL 4571794, at *1

(S.D.N.Y. Sept. 29, 2012) (citing Bd. of Educ. v. Rowley, 458 U.S. 176, 179 (1982)). The statute
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mandates thainy state receiving fedal funds must provide a free appropriate public education
(“FAPE”) to disabled children20 U.S.C. § 1412(a)(1)(ARowley 458 U.S. at 179. ReFAPE
provided by the stat@ustinclude“special education and related services” tailored to meet the
unique needs of the particular child, 20 U.S.C. § 140&(8),be “reasonably calculated to
enable the child to receive educational benefigdwley 458 U.S. at 207.

A public school ensures that a student with disabilities receives a FAPE bgipgavie
student with an Individualized Education Plan (“IEPPolera v. Bd. Of Educ. of Newburgh
Enlarged City Sch. Dist288 F.3d 478, 482 (2d Cir. 2002)n IEP is a written statement,
collaboratively developed by the parents, educators, and specialists, thaitsihe child’s
present educational performanestablishes annual and shtatm objectives for improvements
in that performance, and describes the specially designed instruction andsstraiovill enable
the child to meet those objectiveddoning v. Doe484 U.S. 305, 311 (198&uperseded by
statute Joshua A. v. Rocklin Unified Sch. Dj&59 F.3d 1036 (9th Cir. 2009).

Because New York State receives federal funds under the IDEA, it must coitipthev
requirements of thstatute. Walczak v. Florida Union Free Sch. Dist42 F.3d 119, 123 (2d
Cir. 1998). In New York, the task of developing an IEP rests with {@caimittes on Special
Education (“CSEs”), whose members are appointed by the board of educatisstews of the
school district. N.Y. Educ. Law 8§ 4402(1)(b)(Heldman on Behalf of T.H. v. Sop862 F.2d
148, 152 (2d Cir. 1992). In developing a child’s IEP, the CSE must consider four fé¢ijrs:
academic achievemeand learning characteristics, (2) social development, (3) physical
development, and (4) managerial or behavioral nedds\’M. ex relE.M., 2012 WL 4571794,
at *1 (quotingGagliardo v. Arlington Cent. Sch. Dis#t89 F.3d 105, 107-08 (2d Cir. 2007))

(internal quotation marksmitted). The IEP mustéreasonably calculated to enable the child
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to receive edcational benefits,Gagliardo, 489 F.3d at 107 (citation and internal quotation
marks omitted)“likely to produce progress, not regressiand afford the student with an
opportunity greater than mere “trivial advancemei@érra v. Pawling Cent. ScBist., 427
F.3d 186, 195 (2d Cir. 2005) (quotikgalczak,142 F.3d at 130) (internal quotation marks
omitted) However, a school district is not required to provide “every speergice necessary
to maximize each handicapped chilgotential,”id. (citation andntemal quotation marks
omitted), or “everything that might be thought desirable by loving paramMal¢zak 142 F.3d at
132 (citation andntemal quotation markemitted). Furthermore, under an IEP, “education
[must] be provided in the ‘leagestrictive setting consistent with a chddieeds™ and the CSE
must “be mindful of the IDEA’s strong preference fordinstreaming or educatingchildren
with disabilities ‘to the maximum extent appropriate’ alongside theircheabled peers.’M.H.
v. NYC Dep’tof Educ, 685 F.3d 217, 224 (2d Cir. 201@2)tationsomitted).

In addition to imposing the IEP requirement, the IDEA provides for due process
procedures to promptly resolve disputes that arise between parents and schas| dsthat
children will receive appropriate special education servi@dsU.S.C. § 1415(b)(Q)#). New
York State has implemented a tttered system of administrative revidar disputesegarding
“any matter relating to the identification, evaluation or edupatiplacement of a student with a
disability...or the provision of a [FAPE] to such a studend’; 8 NYCRRS& 200.5(i)(1) First,
“[p] arents may challenge the adequattheir child’s IEP in animpartial duegprocess hearing’
before arIlmpartial HearingOfficer (“IHO”)] appointed by the local board of education.”
E.A.M. exrelE.M.,2012 WL 4571794, at *2 (quotin@agliardo, 489 F.3d at 109)Either party

maythenappeal the IHO’s decisiaio aState Review Officer SRO'), an officer of the State’s



Board of Education tasked with conducting an impatrtial review of the proceediihg34
C.F.R. 300.514(l§p); 8 NYCRRE& 279.1(J.

To initiatean appeal from the IHO’s decision to the SRO, state regulations rdugiire t
petitioning partyto effectuate tnely personal service of a verified petition upon the respondent.
8 NYCRRS8§ 279.2(b), 279.7, 279.13. If the parent is the party seeking review, the regulations
also require the parent to personally sermetece of intention to seek review upon the school
district, “not less than ten days before the service of a copy of the petition upowrisoch s
district, and within 25 days from the date of the IHO’s decision sought to be revie@ed.”
NYCRR § 279.2(b). Btitionsfor reviewto the SRO must be served “within 35 days from the
date of the decision sought to be reviewed,” and, “[i]f the decision has been served lpyamail
the petitioner, the date of mailing and the four days thereafter shall be excluaedguting the
25- or 35-day period.’'8 NYCRRS§ 279.2(b)8 NYCRRS§ 279.13.1If a petitioner fails to timely
initiate an appeal to the SR@e reasons for failure to timely seek reviewsirbe set forth in
the petition, and[f|he SRO, in his or her sole discretiomyexcusea failure to timely seve or
file a petition for review. for good cause shown.8 NYCRRS§ 279.13.

After, and only after, exhaustion thfeseadministrativeprocedures, an aggrieved party
may seek independent judicial reviewfeteral or state couriSee, e.gCave v. E. Meaulv
Union Free Sch. Dist514 F.3d 240, 245 (2d Cir. 2008) (citing 20 U.S.C. 8 1415(i)(2)(A)). A
district court may “receive the recordstbé administrative proceedings” and, if requested by the
parties,hear additional evidence. 20 U.S.C. 8§ 1415({%%2) The district courthen“gran{s]
such relief as the court determines is appropridi@séd on the preponderance of the evidence.
Id. Under the statute, “appropriate” relief may include reimbursement for sh@ta private

school placementE.A.M. ex rel E.M., 2012 WL 4571794, at *2.
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II. Background

Plaintiff is the mother and guardian of B.M., a 14 year-old dfflicted with severe
dyslexia Compl. 11 2, 6. Prior to the 2011-2Gkhool yearfrom kindergarten through fifth
grade—he attended puile school in the District Rushfield Aff. Supp. Mot. Dismiss (“Rushfield
Aff.”) , Ex. C(IHO Decisionat 1), Doc. 7. In spring of 2011, the Distridassified B.M. as
learning disabledld.; Compl. | 2.

On April 5, 2011, the District convened a CSE meeting, at whicleitezf B.M. a
placementat a middle school in the DistricCompl.§ 14. Plaintiff rejected the proposed
placemenbecause, she alleges, it “failed to allow her son to make adequate progresseashis a
of disability.” Id. 1 15. Thereafter, Plaintiff unilaterally removed her child from the public
school system and placed him at the Kildonan School (“Kildonan”), “an internationallynknow
placement for students with dyslexidd. § 16. Plaintiff began the application process her
son’s admission to Kildonan on or about April 13, 2011, and he commenced school there on
September 8, 2011SeeRushfield Aff., Ex. C (IHO Decision at 14PRlaintiff avers that
Kildonan is “fully capable” of addressing B.M$pecial education needsCompl.{16.

a. ThelHO Hearing

By due process complaint notice dated June 27, 2011, Plaintiff requested an impatrtial
hearing asserting that the District failed to offer an appropriate progratmefoson, andeeking
tuition reimbursementf his placenent in Kildonan.Id. § 18 Rushfield Aff., Ex. B SRO

Decisionat 3. Carl L. Wanderman, an Impartial Hearing Officer (tH¢O”), conducted asix-

! Kildonan i a “nonstate approved private school.” Compl. 5. The SRO Decisidaiexphatildonan

has not been approved by the Commissioner of Educai®a school with which school districts may contract to
instruct students with disabiliti€és SeeRushfield Aff.,Ex. B (SRO Decision at 3, n.1) (citing 8 NYCRSR
200.1(d), 200.y



day hearig regardingPlaintiff's claim. Compl. § 19. On January 19, 2012, the lid€ued a
decisionfinding that theDistrict had offered B.M. &APE, andderying Plaintiff's claim for
tuition reimbursementld.
b. Plaintiff’'s Appeal to the SRO

Dissatisfied with the IHO’s conclusipRlaintiff sought review fronthe SRO Id. T 21.
On February 22, 2012, Ptaiff served a Notice of Petition, a Verified Petition and a
Memorandum of Law in Support of Petition on the District. Rushfield Aff. § 7, EXOD.
February 23, 2012, the SR&urnedPlaintiff's Verified Petition to Plaintiff's counselith a
letter, indicating that it “[would] not be considered for revied€cause it exceedédenty (20)
pagesthe maximumallowablepage limitimposed by 8 NYCRR § 279.8(5). Rushfield Aff. 8,
Ex. E(SRO Letter) The February 23, 201&tter from the SRQurther instuctedthat “[i]n
accordance with 8 NYCRR 279.13, should a revised Petition be untimely served, the reasons
for failure to timely serve the petition for review within the time specified musttdertie in the
petition.” 1d. On February 27, 2012, aiff filed a notice of petitiona revisegetition (the
“Second Petition”)and a memorandum of law. Rushfield AEx. F. Plaintiff's cover letter
accompanying the Second Petiti@fiects that it was seibty ovenight mailto the District’s
counsel on February 27, 201Rl. The Second Petition states 18 that Plaintiff's counsel “had
been under the mistaken belief that the page limit for the Petition was 25, not 20, pages.”
The Second Petition includes a verification dated February 21, 2012, which appeas to be
photocopy of the verification from thagiginal, overlong petition.ld.; Rushfield Aff., Ex.D
(Original Petition). The Second Petition does not include @presentations concerning

personal service upon the District. Rushfield Aff., Ex. F.



The District filed itsVerified Answer to the Second Petition on March 7, 2012, and,
among other defenses, asserted therein that the Second Petition should be dismissed beca
Plaintiff failed toserve the District with aotice of intention to seek review prior to serving the
petition, and failed to ever personadigrve the Smnd Petition upn the District. Whatley Aff.,
Ex. 8 (Answel{{ 6470), Doc. 9.

c. The SRO Decision

On April 11, 2012, he SROssued a decision denying Plainifippeabased upon
“nonconformities with State regulations, including the parent’s failure totmitiee appeal in a
timely manner with proper service.” Rushfield Aff., Ex. B (SRO Decision.aSpgcifically,
the SRO citedhe following procedural eors: (1) Plaintiff did not personally serve the District
with the Second Petition, nor did personal service occur pursuant stedtpryexceptions to
the personal service requirement; (2) Plaintiff did not file an affidavitrefcee as8 NYCRR §
279.4(a) requires, to show that the Second Petition was personally served on tbe @B)stri
Plaintiff failed to offer any explanation why service could not be effeauatthin the proper
timeframe (.e., by February 28, 2012); \#laintiff failed to seve a notice of intention to seek
review upon théistrict ten days in advance of filing the petitjomhich resulted in delay of the
submission of the hearing record to the SI&YPlaintiffs Memorandum of Laviailed to
include a table of contents, in violation®NYCRRS§ 279.8(a)(6)and 6) the Second Petition
lacked verificationand instead attachedphotocopy of theerification from the original
petition. Rushfield Aff., Ex. BRO decision &-6). In addition, the SRO noted that Plaintiff
never filed a reply to the procedural defenses raised by the Djistnidtthat éxperienced
counsel who has previously appeared before the Office of State Review,” representtf.Pl

Id. The SRO did not comment on the merits of Plaintiff's claitas.
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After the SRGs decision B.M. continued to attend Kildonan. Compl. § 23. According
to Plaintiff, during the 2011-12 school year at Kildonan, BiMdeprogress'in the primary
areas of his disability” and received “substantial’ social and educabenafits. Id.

d. Procedural History of Plaintiff's Case before This Court

Plaintiff commenced thastant case by filing the Complaint daly 20, 2012.Plaintiff
alleges thathe SRO'’s decisiowas“based on procedural errors, whiclwere]in [the SRO’s]
discretion to overlook so as to reach the merits of the appeal.” Compl.dnZctober 23,
2012, the Court held a pre-motion conference at which Defendant sought, and the Court granted,
leave to file a motion to dismiss. Miovember 26, 201Defendat moved to dismiss the
Complaint pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). DefDigliot.
Mem. Law. Supp. Mot. Dismiss (“Def. Mem.”), Doc. 8&n December 10, 201 Plaintiff filed
its response to Defendant’s motion. Pl. Mem. Law Opp. Def. Mot. DismissJfipl”), Doc.

10. OnDecember 21, 2012, Defendant filed its reply in support of its mofah. Reply Supp.
Mot. Dismiss (“Def. Reply”), Doc. 11.

Defendant chiefly argues that, becaB¢aintiff failed to comply with th@grocedural
requirementdgor initiating herappeal to the SRO, sfaled toexhausadministrative rensies
under the IDEA prior to filinghis suit. Def. Mem. 3-4. Consequently, this Court lacks subject
matter jurisdiction, and the Complaint should srdssed.|d.

Plaintiff counters thashe properly exhausted administrative remeldeereinitiating
this suit, but thateven if shdailed to do so, “such failure would not divest this Court of its
subject matter jurisdiction” over her case. PIl. OppPRintiff also argues thdhe SRO’s

decision to dismiss her case on procedural grounds was “arbitrary,” and thus, impaoper.



lll. Discussion
A. 12(b)(1) Motion to Dismiss Standard
When the district court lacks the statutory or constitutionalgpdavadjudicata case,

Rule 12(b)(1yequires that it be dismisséal absence of subject matterigdiction Fed. R.
Civ. P. 12(b)(1). The partglaiming subject matter jurisdictiazarriesthe burden of
establishingby a preponderance of the eviderthat jurisdictionexists. Morrison v. Natl
Australia Bank Ltd.547 F.3d 167, 170 (2d Cir. 2008) (citinakarova v. United State201
F.3d 110, 113 (2d Cir. 2000)On a Rule 12(b)(1) motiothallenging the district coud’subject
matter jurisdition, evidence outside of the pleadings, such as affidavits, may be considered by
the court to resolve the disputed jurisdictional fact issdegpia Middle E. Constr. Co. v.
Emirate of Abu Dhabi215 F.3d 247, 253 (2d Cir. 2008ge alsdviorrison, 547 F.3d at 170
(citations omitteyl When evaluating motion to dismiss for lack of subject matter jurisdiction,
the court accepts all material factual allegations in the compisitntie but does not draw
argumentative inferences in the pldifgifavor. J.S. ex rel. N.S. v. Attica Cent. S&86 F.3d
107, 110 (2d Cir. 2004)Where, as here, partyalsoseeks dismissain 12(b)(6) groundsthe
court must consider the Rule 12(b)(1) motion firstause the absence of subject matter
jurisdiction moots all other issueBaldessarre v. Monroe-Woodbury Cent. Sch. D820 F.
Supp. 2d 490, 499 (S.D.N.Y. 2014jf'd sub nom. Baldessarre ex rel. Baldessarre v. Monroe-
Woodbury Cent. Sch. Disi96 F. App’'x 131 (2d Cir. 2012).

B. Standard of Reviewfor IDEA Cases

a. IDEA Exhaustion Requirement
It is well-settled thattie IDEA requires an aggrieved party to exhaust the available

administrativgorocedures prior to bringing suit in a federal or state cé&ete, e.gCave 514
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F.3d at 245 (citing 20 U.S.C. 8§ 141%2)(A)); J.S, 386 F.3d at 112. The IDEA’s exhaustion
rule is designed to “channel disputes related to the education of disabledncimtdran
administrative process that could apply administrators’ expertise in thamadgoromptly resolve
grievances.Cave 514 F.3d at 2486 (citations omitted)see also Heldmar®62 F.2d at 159
(exhaustion “permits an agency to bring its expertise to bear on a problesh as t@ correct its
own mistakes”).The partieslo not dispute the existence of the exhaustion requirement. Rather,
they disagree regarding(1) whether procedural missteps, suctagsaintiff's failure to timely
file or serve a petitiofor review, constitute failure to exhauatiministrative remedieand(2)
the consequences of such a failugzePl. Opp. 5-9Def. Reply 16.

A plaintiff's failure to exhaust administrative remedies under the IDEA “deprives the
Court of subject matter jurisdictionSee, e.gCave 514 F.3d at 243olera v. Bd. of Edug.
288 F.3d 478, 483 (2d Cir. 2002The exhaustion requirement may be excused, but only “when
exhaustion would be futile because the administrative procedures do not provide an adequate
remedy.” A.D. v. Bd. of Educ. of City Sch. Dist. of City of New Y@@ F. Supp. 2d 193, 216
(S.D.N.Y. 2010) (quotingave 514 F.3d at 249). Accordingly, the threshold issue before the
Court is whether Plaintiff exhausted the administrative remedies availablegndreéo

initiating the instant suit, because the effect of failure to do so is diathis

2 Plaintiff citesReed Elsevier, Ina. Muchnick559 U.S. 15415962 (2010), and_evine v. Greece Cent
Sch Dist., 353 F. App’'x 461 (2d Cir. 20090 argue that a plaintiff's failure to exhaust administrative remedies
prior to initiating suit desnotdivest this Court of subject matter jurisdiction. PIl. Opp. 5. Plaintifjsiments are
unavailing. InReed Elsevierthe Supreme Court held that the Copyright Act’s registration regeireis a claims
processing rulg,e., a prerequisite to filing an infringement claim, rather than a jurisdiatiobstaa to bringing
suit. 559 U.Sat 166. InLeving the Second Circuit neither overrul€dveor Polera, nor did it decide the question
of whether the exhaustion requirement is a jurisdictiaual or a clairs processing rulePlaintiff alsocitesthe
Second Circuit’s opinion iBaldessarre vMonroeWoodburyCentral School Districto support her claim. PI.
Opp. 6 (citingd96 F. App’x at 133.3). Thevery passage quoted by Plaintiff, howevadicates that the Court
declinedthe plaintiffs’ invitation to abandon theising Second Circuit precedeand that, “[ijn any event,

10



Courts inthis Circuit haveheldthat—absent good cause showsa party who fails to
make a timely appeal to the SR@ failsto timely serve the respondehgsfailed to satisfythe
exhaustion requirementee R.S. v. Bedford Cent. Sch. D&849 F. Supp. 2d 285, 288-89
(S.D.N.Y. 2012) (finding that parent seeking tuition reimbursement failed to exhaust
administrative remedies, thereby depriving the court of subject matter jtioadiwhereparent
timely served counsel, but did not serve the sthestrict itself untiloneday after the deadline);
T.W. v. Spencerport Cent. Sch. D881 F. Supp. 2d 438, 440-41 (W.D.N.Y. 2012) (deeming
parent’s untimely appeal to the SRO a failtr@xhaust administrative remediedyich
“deprivels]...the courts.af subject matter jurisdictidh; Kelly ex rel. M.K. v. Saratoga Springs
City Sch. Dist.No. 09 Civ. 276 (GLS) (RFT), 2009 WL 3163146, at *5 (N.D.N.Y. Sept. 25,
2009) €inding that parents who filed their petition to the SRO three days late failedaastxh
administrative remedi¢sMurphy v. Arlington Cent. Sch. Dist. Bd. of Edudo. 99 Civ. 9294
(CSH),1999 WL 980164, at *3 (S.D.N.Y. Oct. 28, 199@\V'd on other grounddArlington
Cent. Sch. Dist. Bd. of Educ. v. MurpB#8 U.S. 291 (200g)Absert good cause. .he failure
to bring a timely appeal in compliance with the relevant regulations should becewithte

failure to bring an appeal at all.”).

whether exhaustion is a jurisdictional prerequisite or simply an afivendefense is irrelevant here because the
defendants properly raised that argument in their answer tdifflgicomplaint.” Id.

It is true that courts in this Circuit have noted “some divergence”whéther the IDEA’s exhaustion
requirement is a “jurisdictional” rule or “claingrocessig” rule. Sege.g, R.S. v. Bedford Cent. Sch. Dig&99 F.
Supp. 2d 285, 289 n.1 (S.D.N.Y. 2012) (citiPigzza v. Florida Union Free Sch. Dist.77 F. Supp. 2d 669, 680
n.7 (S.D.N.Y. 2011)). However, the district courts in the SecondiiCare boud by existing precedertchiefly,
CaveandPolera—until that precedent is overrule®iazza 777 F. Supp. 2d at 680 n.Baldessarre496 F. App’x
at 134 (“The District Cour$ holding that the plaintiffs’ failure to exhaust the IDE&dministrative reméels
required dismissal of their complaint [for lack of subject matter jintiseh] was clearly compelled by our Circuit
precedent.”).
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b. Scope of Review of the SRO’s Decision

An SRO'’s dismissal of an appdedm an IHOs decision when based on procedural
grounds, will not be overturned unless it is arbitrary and capricifas, e.gR.S, 899 F. Supp.
2d at 29091 (citations omitted)elly, 2009 WL 3163146 at *35renon v. Taconic Hills Cent.
Sch. Dist, No. 05 Civ. 1109 (LEK) (RF)JT 2006 WL 3751450, at *5 (N.D.N.Y. Dec. 19, 2006
The “arbitrary and capricious” inquiry requires the Cdartletermine whether the SRO’s
decision was supported by a consideratiothefrelevant factors and whether a clear error of
judgment occurredR.S, 899 F. Supp. 2dt 29091 (citationomitted) “The law of arbitrary and
capricious administrative behavior...requires consistency in agencies’ agplioataw,” and
“ultimately...is a rule of reasonableneghat safeguards against unpredictabiligy. at 291.

C. Analysis

The Court declines teviewthe merits of Plaintiff's clainbecausgby failing to timely
and properly initiate her appeal to the SRBE failed to exhaust her administrative remedies
under the IDEA. This Court is bound by theerelstablished by the Second CircuiCaveand
Polera that a plaintiff's failure to satisfy the IDEA’s exhaustion requiremeptides the Court
of subject matter jurisdiction, and the Court finds no reason to deviate from the lineeafgmec
in this Circuit holding that a plaintiff's procedural errors, such as failuten@ly serve ofile a
petition for SRO reviewwill be deemed a failure to exhaust administrative reme&es, e.g.
R.S, 899 F. Supp. 2dt 291 Kelly, 2009 WL 3163146, at *5f.W., 891 F. Supp. 2d at 440-41.

There is no dispute that Plaintiff failed to seekiew ofthe IHO’s decision in
compliancewith the practice requirements of Part 279 of the New York State regulations.
Plaintiff was represented by experienced counded, mot only appeared before the Office of

State Review (“OSR”) on at least nine prior occasibus alsareceived a specific warning from
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the SRQn this caseegarding the importance of compliance vatateprocedural regulations
after the SRO rejectdellaintiff's first attempted petition submission on February 22, 2@
Rushfield Aff., Ex. E (SRO Letter); Rushfield Aff. Ex. B (SRO Decision)atMotwithstanding
counsel’s experience and the SRO’s warning, on February 27, @iel filed a secal
procedurally defective petitioh.Most significantly, Plaintificoncedes that she only served the
Second Petition upon the District’'s counsel, iiener personally served the Distrid®l. Opp. 8.
Plaintiff alsofailed to file or serve a notice oftamntion to seek review ten days prior to filing the
Second PetitionWhile the SRO hadhe authorityd excuse Plaintiff's untimely serviegon a
showing of goodtause he declined to do so, and as a result, the IHO’s decision became final.
Plaintiff's excuse for lack of timely personal service, offered for the first tinheiin
Opposition—that service upon Defendant’s counsel sufficed in lieu of personal ses/ice—
unavailing? SeePl. Opp. 9. As the District points out in its Reply, SRO precedemifigs that
8 NYCRR 8275.8(b) permits service of an amended petition upon cquasiedr than the
District, only when the original verified petition was @gceptedor filing by the SRO and (2)
personally served in compliance with the regulatidbee Def. Reply 8 (citingApplication of a
Student with a DisabilityAppeal No. 12-066, at 8, which specificadlgdresseRlaintiff's case,
AppealNo. 12-042). Plaintiff did not qualify for exemption from the personal service
requirement because tB&O rgected Plaintiff's first submissigrandthe Second Petitioiailed

to setforth any claim that the Distri¢ttadwaived personal serviclNYCRR 8§ 279.2(b);

3 Among other things, thBecond Petitiofailed to include an affirmation of service, a table of contents, or a

properverification (the “verification” for the Second Petition appears to be an exatiquipy of the verification
from the rejected February 22, 2013 petition).

4 Plaintiff also argues that it is “of critical importance” that, unlike th&t faetition, the SRO did not reject

outright the Second Petition, but cites no authority, and provides hianas to why this is an important
distinction. PI. Opp. 9.
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Rushfield Aff., Ex. E (February 23, 2012 SRO Letter). Accordinglgintiff was required to
persmally serve the Second Petition upon the District by February 28,°2612 failure to do
S0 amounts to a failure to exhaust administrative remedi®&¥, 891 F. Supp. 2d at 441-43.

Moreover, courts in this Circuit have dismissed IDEA claims for whatibject matter
jurisdiction where the plaintiff's delay ipersonakervice upon the school district was as little as
one day—and here, Plaintifheverpersonally served the Second Petition upon the District. Pl.
Opp. 8;R.S, 899 F. Supp. at 290-qupholding SRO dismissal where parents timely served the
school district’s counsel with their petition for SRO review, but failed to pelys®ie the
school district until a day later, because subject matter jurisdiction is an “inflexibfehat
“requres federal courts, on their own motion,” to dismiss actwmenjurisdiction is lacking);
see alsdelly, 2009 WL 3163146, at *5Plaintiff's failure to timely and properly initiate her
appeal to the SRGhould be equated with failure to bring an agdp all,” Murphy, 1999 WL
980164, at *3, and thus, deprives the Court of subject matter jurisdiction.

The Court also finds that the SRO’s decision watsanbitrary and capriciousNhile
Plaintiff argues that the SRO’s decision “was arbitrary andmikgeping with the rationale
proffered by the SRO in numerous other decisions,” she only includes an excerpt froRCne S
decision, Appeal No. 95-66, in support of this point. Pl. Oppnhat casealthough th&&sRO
declinedto dismissa lateservedpetitiondue to lack of prejudiceynlikein this casethere was
no evidence that the petitioner had been previously warned about complying with priocedura

requirementsand the petitioner ultimately sedv/the district See Application of a Child with a

° ThelHO Decision included the requisite notice advising the parties of thedlaggprights However, his

Courtassumegsas the SRO didhat the IHO mailed its January 19, 2013 decision, because it doesinatéral
method of delivery on its face. Thus, the date of the decision and four degaftér, peB NYCRR § 279.2(b), are
excluded incalculating the 3%lay period within which the petition would have to be timely sengsbRushfield
Aff., Ex. B (SRO Decision at 6); Rushfield Aff., Ex. C (IHO Decigio
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Disability, AppealNo. 95-66 (Nov. 8, 1995). Moreover, thoutje SRO, in its discretion, might
consider whether a party has suffered prejudice, the regulations requingiagsbf good cause
to excuse untimelinessand here, Plaintiff provided non®.S, 899 F. Supp. 2d at 291.
“Generally, ‘gpod cause for late filing would be something like postal service error, or, in other
words, an event [over which] the filing party had no control’' W, 891 F. Supp. 2dt441-43
(quotingGrenon 2006 WL 3751450at *5); Kermaty v. Arlington Cent. Sch. DigNo. 05 Civ.
0006 (CM) (MDF) (S.D.N.Y. Jan. 25, 2006), Docs. 18, r2fectingexcusedor untimeliness
such as lawyer being out of the country, and upholding dismissal dhiagetition)

The SRO’s dismissal here is supported by the lack of good cause provided hif,Plaint
the manifold procedural missteps by Plaintiff, as well as the facttliatsel was experienced
and wasspecifically warned about the need to timely and properly serve the SecormhPetiti
Rushfield Aff., Ex. B (SRO Decision at&: Grenon 2006 WL 3751450at *5 (“Plaintiff's
counsel cannot be said to be unaware of certain time limitations imposed on paftersging
IHO decisions, and it was [his] duty to comply with the rdtediling.”). In his decision e
SRO cited to relevant case law and numerous administrative decisions that werg.ompoi
addition,the essential factserewere not in disputeAccordingly, it cannot be deemed clear
error. Kelly, 2009 WL 3163146, at *5.

IVV. CONCLUSION

Plaintiff's procedural errors resultedafailureto exhaust administrative remedies
beforefiling suit in federal courtandthereforethis Court lacks subject matter jurisdiction to
adjudicate her claimThe Courtalsofinds tha theSRO’s decision to dismiss Plaintiff's case

procedural grounds was not arbitrary and capricious, and will not be disturbed.
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For the foregoing reasons, Defendant’s Motion to Dismiss is GRANTED. The Clerk of
the Court is respectfully directed to terminate the motion and dismiss the Complaint. Docs. 1, 6.

SO ORDERED.

Dated:  September 5, 2013
New York, New York

=7 L

Edgardo Ramos, U.S.D.J.
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