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The Bakery, Confectionery, Tobacco Workers and Grain Millers International Union, on

behalf of its thirty-five local unions who are the “authorized local representatives” of certain of

the Debtors’ employees and retirees (collectively, “BCT” or “Appellant™), appeals the Order of

the Bankruptcy Court denying its motion for administrative expense treatment of certain

payments allegedly owed by the Debtors (collectively, “Hostess” or “Appellees”). Doc. 1. The

sole issue raised on appeal is whether Hostess remains contractually obligated to make post-

petition pension contributions (the “Pension Wage Deferrals™) to a multiemployer pension fund

(the “Fund” or the “B&C Fund™) on behalf of employees represented by Appellant. For the

reasons set forth below, the order of the Bankruptcy Court is AFFIRMED.

! The Debtors are the following six entities: Hostess Brands, Inc., IBC Sales Corporation, IBC Services, LLC, IBC

Trucking, LLC, Interstate Brands Corporation and MCF Legacy, Inc.
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l. Background

The following facts are not disputed unless otherwise noted.

Hostess currently has 117 collective bargaining agreements with lodatedfof BCT
(the “CBAs"), which govern employees’ wages, benefits, and working conditi Appellant’s
Br. at 3 Doc. 5. Prior to December 2011, Hostesgerved as a participatirgmployerin the
Bakery and Confectionery Union and International Health Benefits and Pension keifi8&C
Fund” or the “Fund”), a multiemployer pension fund that covBGT members including
Hostess employees and retire&sd at 4;Appellees Br. atl, Doc. 6. The B&C Fund Agreement
and Declaration of Trust (the “Trust Agreement”), which is specificallpriparated into the
CBAs, governs the relationship between Hostess and the B&C Fund. Appellant’s B3, at 4
Decl. of Frank Hurtin Support of BCT Admin. Expense Mat (“Hurt Decl.”), Ex. A
(representative CBA afrt. XIl: Pension), Bankr. Doc. 863 (the CBAs state that[t]he
Employer hereby agrees to be bound as a party by all the terms and psovfsiba [Trust
Agreement]... and said [Tru$tAgreement is made panereofby reference.”).

A subsection of one article within each CBA pertains specifically to pensidms.vast
majority of theCBAs (111 of 117)require Hostess to makpaymentsto the B&C Fundon
behalf of represented emplogeeAppellant’s Br. at 3}; Appellees’ Br. at 4 n.3 (citinlylem. of
Law of B&C Fund in Support oBCT Admin. ExpenséMot., Bankr. Doc. 1128 The B&C
Fund is the sole mechanism specified by the CBAs through which covered eamplmay
receive pension combutions. See, e.g.Hurt Decl, Ex. A (epresentative CBA aArt. XII:
Pension) (“The Employer agrees to make payments to the [B&C] Fund for eachyeenplo
working in job classifications covered by the said [CBA] ...”). In addition, the pemslated

clauses within the CBAsclude language specifying thdt]his clause encompasses the sole



and total agreement between the Employer and the Union with respect to pensions or
retirement.” 1d.

Under the Trust Agreement, only the employees “of a cotindptemployer” have a
right to accrue benefits, and the trustees of the B&C Fund have the authdstyntoate an
employer’s participation in the B&Eund. Appellees’ Br. at 7, Appendix A (Trust Agreement
at Art. VI 8§ 2; Art. XII 8 1). “All contributians shall be made effective as required bythe
[CBA] andshall continueto be paid aslong asthe Employer is so obligated pursuant tthe
[CBA] or until hecease$o bean Employerwithin themeaningof this Agreement” 1d. (Trust
Agreement at Art. V 8 2 The Trust Agreement specifically provides that “[aJn Employer shall
cease to be an Employer within the meaning of [the Trust Agreement] when heoisgeo |
obligated, pursuant to a [CBA], to make contributions to the Pension Fured, determined by
the Trusteeswhen [the Employer] is delinquent in his contributions or reports to the Pension
Fund.” Id. (Trust Agreement at Art. XIl 8 1). The Trust Agreement also contains a provision
stating that covered employees have no “right, title or intemest to the Fund or any property
of the Fund ... except as may be specifically determined by the Trustde§Trust Agreement
at Art. XII § 2).

In August 2011,due to financial difficulties Hostess became unable to make their
contribution payments tthe B&C Fund and thirtpine other multiemployer psion funds in
which it had been participating. Appellees’ Br. at 7; Appellant’s Br..aD&# November 10,
2011, the B&C Fund informed Hostess that on December 10, 2011, it ecdeane delinquent

in its contribution payments in excess of 120 days, and that, “once an employer’s account

2 As discussedhfra, all of the CBAs at issue includsole and total agreemeniéinguage except for the following
three: BCT Local 37, Henderson Bake Shop CBA (Appendix C to Appelle§sBBIT Local 503, Fayettevilland
Lumberton Route Sales Representatives and Thrift Stores @Bpe(dix D to Appellees’ Br.); and BCT Local
372B, Indianapolis Bakery Outlet CBA (Appendix E to Appellees’ B&ge alsoHr’g Tr. 87:19—87:22 Jun. 19,
2012



becomes delinquent to the Fund for 120 days or more,” the B&C Fund'’s policy is to terminate
that employer’s participation. Appellees’ Br. atAppendix H (Nov. 10, 2011 Letter)At that

time, the B&C Fund “made clear that upon the Debtors’ termination, the Debtopfdyeras
would no longer accrue benefits under the B&C Furid.”

On December 15, 2011, the B&C Fund notified Hostess that “[e]ffective December 10,
2011, your participation in the [B&C] Fund was terminated due to your failure to conttdbute
the fund for 120 days or more,” and “the Trustees [have] the power to terminate in the event of
continued delinquency.ld. at 8 Appendix J(Dec. 15, 201ITerminationLetter). In addition,
the B&C Fund assesse919,806,165 ofvithdrawd liability against Hostesslue to its total
withdrawal Id. at 8, Appendix | (Dec. 12, 2011 Demand for Withdrawal Liability).

On January 11, 201Hostessfiled for Chaper 11 bankruptcy protection. Voluntary
Petition, Bankr. Doc.1. As of January 11, 2012, approximately 7,affOHostess’s 19,000
employeesvererepresentetty BCT. AppelleesBr. at 4. Pursuant to the Bankruptcy Code, the
Debtors wee auhorized to continue to operate their business and manage their properties as
debtors in possessiond. Subsequent to the initiation of the Chapter 11 bankruptcy proceeding,
employees represented by BCT continued to work for Hostegpellant’s Br. a4. Appellant
claims that pursuant to the CBAs, as of May 9, 2012, Hostess owed its unionized employees
approximately $14,000,000 in Pension Wage Deferrals that accrued after January £1)2012.

at 5.

% Appellant claims thaHostess now owes more, as contribution dues have codtiowEcrue since May 2012, but
does not specify another amount. Appellant’s Br. at 5.

On May 4, 2012, the Bankruptcy Court granted Hostess's mudi¢a) reject certain CBAs and (b) modify centai
retiree benefit obligations pursuant to Sections 1113(c) and 1114(g) ofrikeupBiy Code.SeeBankr. Doc. 848.
According to Appellant, as of May 9, 2012, Hostéssl notimplemened the terms of the section 111314
proposal authorized by the Banktcy Court,and therefore Hostess continued to have an obligation to pay post
petition wages and benefits to covered employees as they became duthar@BAs.SeeAppellant’s Br. at 5 n.2;
BCT Admin. ExpenseMot. 11 910, Bankr. Doc. 863.



Based on the theory that the CBAs required payment of thepptison Pension Wage
Deferralsdespite termination of Hostess from the B&C Fund, on May 9, 2@lllantfiled a
motion for an ordeseeking administrative expense treatment of the Pension Wage Deferrals and
compelling Hostess to makémmediate payments. See BCT Admin. Expense Mot.
(“Appellant’s Administrative Expense Motion”), Bankr. Do863 Between April 2, 2012 and
May 11, 2012, me additional multiemployerpension fundsin which Hostess had been
participating(the “Other Fund”), not including the B&C Fund, filed similar motiosgeking
administrative expense treatmeritunpaid pospetition contributions from Hostegshe “Other
Funds’ Motions”). See, e.g.Bankr. Docs. 595, 596, 682, 737, 774, 786, 788, 841, 860;
Appelant’'s Br. at 5 Whereashe B&C Fundterminated Hostess’s participation in December
2011, none of the Other Funeétected to terminatélostess’s participatiomlespiteHostess’s
failure to m&e contributiongo themsince August 2011.Appellees’ Br. a®.

The Honorable Judge Draipresided overhearing on Appellant’'s Administrative
Expense Motion and the Other Funds’ MotiamMay 30, 2012andJune 19, 2012. At the June
19, 2012 hearing, Judge Draileterminedthat thepostpetition Pension Wage Deferratbat
Hostess owed to the Other Funds should recadtrainistative expense priority. However,
Judge DrairdeniedAppellant’'s Administrative Expense Motigrfinding that per the terms of

the Trust Agreementipon Hostess’expulsionfrom the B&C Fund in December 201Hpstess

* Below, Appellant argud that its claim for unpaid, pogtetition contributions is entitled to an administrative
expeng priority under Section 503(lof the Bankruptcy Codand that it is also entitled to current payment of post
petition contributions under Sectiahl13(f) of the Bankruptcy Code, which provides that a debtor shall not
unilaterally terminate a CBA. Hr'g Tr. 79:3279:19. Because Section 1113(f) does not address the priority to be
accorded claims arising from debtors’ obligations under a CBA, th&rBptcy Court focused “solely upon whether
the claim is entitled to [administrative expense] priority under Sectio(bp03Hr’g Tr. 80:1—80:14.

®> One additional fund (the “Local 550 Fundt®rminated Hostessand filed a motion seeking administrai
expenses, Bankr. Doc. 1188t only sought administrative claims for contributions due after ¢tiign date and
prior to terminationfrom the fund. SeeAppellees’ Br. at 9 n.{citing Bankr. Doc. 1186 at 14 n.2)



ceased to be an “employer” as defined in the Trust Agreementyasdo longer required to
contribute to the fund except on a withdrawal basis. Hr'g Tr. 8@6:21. Thus, any claim
would be for prepetition withdrawal liability, not pospetition administrative expensefd. In
addition, the Bankruptcy Court found that(1) even if certain CBAs required Hostess to
continue to make contributions on behalf of its represented emplaftee®ecember 201 1the
trustees’decision to terminate Hostess’s participatiorthe B&C Fundmade it impossible for
Hostess to performgnd (3 therelief sought might not be feasible becauseB&€E Fund’s pre
petition actiongrecluded automatic reinstatementafstessn the B&C Fund, and is unclear
that reinstatement “could be done unilaterally over the automatic staycobr5862 of the
bankruptcy code in that such a unilateral act would, in fact, elevate ... a withdfaiwval.. into
a hundred cent posietition claim.” Hr'g Tr. 77:3 — 89:18.

The Bankruptcy @urt entered its order denyirgppellant's motionon June 27, 2012
Bankr. Doc. 1168. Appellant timely fileda notice of appeal odune 28, 2012 Bankr. Doc.
1181.

Il. Discussion
A. Standard of Review

This Court has jurisdiction to hear appeals from decisions of a bankruptcy court pursuant
to 28 U.S.C. § 158(a), which provides in relevant part that “[tlhe district courts of the United
States shall have jurisdiction to hear appeals . . . from final judgments, ordede@ees; . . .
[and,] with leave of court, from other interlocutory orders and decrees . . . of bankrupte/’judge
28 U.S.C. § 158(a). A district court reviews a bankruptcy court’s findings of fact foreer
and its conclusionsfdaw de novo. Overbaugh v. Household Bank, N.A. (In re Overbab§9)

F.3d 125, 129 (2d Cir. 2009¢eFed. R. Bankr. P. 8013 (a district court may “affirm, modify, or



reverse a bankruptcy judge’s judgment, order, or decree,” and “[flindingstpifaether based
on oral or documentary evidence, shall not be set aside unless clearly erroneous”).

The sole issue raisanh appeaby the BCT Unionis whether the Bankruptcy Court erred
in concluding that Hostess does not remain contractually obligated to makgeptshPension
Wage Deferral Payment® the B&C Fund on behalf oits BCT-represented employees
Although “[t]he interpretation of acontract is generally a question of law and subject tde...
novo review,” Network Pub. Corp. v. Shapir@®d95 F.2d 97, 99 (2d Cin990), this general
proposition applies only when the language of the contract is unambiguathenberg v.
Lincoln Farm Camp, In¢.755 F.2d 1017, 1019 (2d Cit985). When the language of the
contract is susceptible to more than one reasonable interpretation, the irtterpretathe
contract is an issue of fattln re Brunswick Hosp. Ctr., Inc156 B.R. 896, 89900 (E.D.N.Y.
1993)(citation omitted).

B. The Bankruptcy Court Properly Denied the Administrative Expense Motion

The case law governing tlygantof anadministrative expense is walablished in the
Second Circuit. Section 503f the Bankruptcy Codgives first priority to “administrative
expenses allowednder [11 U.S.C.] section 503(b),” definad including “the actual, necessary
costs and expenses of preserving the estate, including wages, satadesimissions for
services rendered after the commencement of the cake.'U.S.C. 8§ 503(b)(1)(A). “[A]ln
expense is administrative only if it arises out of a transaction betivee creditor and the
bankrupts trustee or debtor in possessi@nd only to the extent that the conerdtion
supporting theclaimants right to payment was both supplied to and beneficial to the d@abtor
possession in the operation of the busirie3sustees of Aalgamated Ins. Fund v. McFarlig,

Inc.,, 789 F.2d 98, 101 (2d Cir. 198@)jitations and quotations omitted)A debt is not entitled



to priority simply because the right to payment arises after the debpassession has begun
managing the estate;” rather, there must be apeigton transaction between the claimant and
the debtotin-possesion and the considerah supportingthe right to payment must have been
both supplied to and beneficial to the debtepossession in the operation of its business-post
petition. Id. “Because the presumption in bankruptcy cases is that the delmnuted resources
will be equally distributed among his creditors, statutory priorities are narramistreied.” Id.

at 10Q see alsdan re A.C.E. Elevator Co., Inc347 B.R. 473 (Bankr. S.D.N.Y. 2004 re
Finley, Kumble, Wagner, Heine, Underberg, Manley, Myerson & Cds#yB.R. 882, 8800
(Bankr. S.D.N.Y. 1993)In re Drexel Burnham Lambert Group 1nd.34 B.R.482, 488 (Bankr.
S.D.N.Y. 1991). “The burden of proving entitlement to priority payment as an administrative
expense ... rests with the party requesting ih’re Bethlehem Steel Coypl79 F.3d 167, 172
(2d Cir. 2007) citations omitted).

The Multiemployer Pension Plan Amendments Act (“MPPAATtpvides that, if an
employer withdraws from a multiemployer plan, he is liablanamount to be determined under
29 U.S.C. § 1391 for “withdrawal liability.” 29 U.S.C. § 1381(a)Withdrawal liability”
describes an employsrobligation, upon his withdrawing from a multiemployer plan requiring
him to make periodic payments toward employees’ insurance and pensions, to makeanump
payment of additional money to the fundicFarlin’s, Inc, 789 F.2dat 99 “This payment is
required to satisfy the employer’s pro rata share of the vested but unfundedshersdipaid to
employees pdicipating in the plan, incding those employed by othersld. In the context of
bankruptcy prioritieswithdrawal liability may be consiédred an administrative expendaut
“only if it arises out of a transaction betwethe creditor and the. debtorin possessiomand

only to the extent that the consideration supporting the claimant’s right to paymemitotta



supplied to and beneficial to the debtepossession in the operation of the busirieds re
Klein Sleep Products, Inc/8 F.3d 18, 2425 (2d Cir. 1996)citing McFarlin’s, 789 F.2d at 101)
(quotations omitted). Otherwise, “withdrawal liability” will be deemed a generalsecured
claim. 789 F.2d at 99-104.

I. Effect of Hostesss Termination from the B&C Fund

The BankruptcyCourt correctly concluded that Appellant’'s claim for ppstition
Pension Wage Deferslis not entitled to administrative expense treatment bedanstess’s
obligationand abilityto contribute to the B&C Fund endpde-petitionin December 2011ypon
the B&C Fund trustees’ termination ldbstess’status as an “employer” in the fund.

Appellant claims that the Bankruptcy Court “ignored general principles regarding the
limited rights of third party beneficiaries” and thus erred in concluding that the acticthe of
B&C Fund, “a mere thirgbarty beneficiary” to the CBAs, could extinguish the rights and
obligations of the parties to the CBAs. Appellant’'s Br. @& 7Appellant also argues that the
Bankruptcy Courtdiscounted thebody of federal case law holding that the trustees of
multiemployer pension plans cannot alter the obligations of the parties to al@B#S (citing,

e.g, N.L.R.B. v. Amax Coal Co., a Dic. Of Amax, |d&3 U.S. 322, 336 (1981))n addition,
Appellant arguesthat the language of the Trust Agreement does not support the Bankruptcy
Court’s finding. According to Appellant, “when the Trustees terminated Hostedslinquency
under the Trust Agreement, their action was wholly unrelated to Hostess’ conttnligi@tions

to its employees under the CBA,” and that “[a]lthough the CBAs incorporate the Trust
Agreement, they are not subsumed by itd. at 15. Appellant thus claims that Hostess’s

obligations to contribute to the B&C Fund pursuant to the CBAs survived the B&C Fund’s



decision to eject Hostess from the B&C Furgppellanthas failed to provide a reason to disturb
the Bankruptcy Court’s findings.

The right to contribution by Hostess to the B&C Fund is established in provisions of the
CBAs dealing with pension obligations. Hr'g T/9:1 — 79:11. The CBAs require Hostess to
make contributions to the B&C Fund, and the B&C Fund istt@usiveavenue through which
the CBAs provide for contribution payments. The vast mafodfythe CBAs include language
indicating that the clause in the CBA dedicated to pension beriifgain, which only provides
for contributionsto the B&C Fund-“encompasses the sole and total agreement between the
Employer and the Union with respect to pensions or retiremétirt Decl.§ 5 Ex. A (sample
representative CBAt Art. XIl: Pension). In addition, the CBAs expressly incorporate the Trust
Agreement, which grants the trustees discretion to terminate an employjerEffjaloyer shall
cease to & an Employer within the meaning of [the Trust Agreemeay.determined by the
trustees’ when the employer is delinquent in contributions. Appellees’ Br. at 7, Appéndix
(Trust Agreement) (emphasis added).

The plain meaning of the language in a CBAed®ines an employer’s obligation to a
multiemployer fund. See Bakery and Confectionery Union and Indus. Int'l Pension Fund v.
Ralph’s Grocery C9.118 F.3d 1018, 1021 (4th Cir. 199%ge also H&M Hennes & Mauritz LP
v. Skanska USA BIdg., In6&17 F. Supp. 2d 152, 156 (E.D.N.Y. 2008)r{der New York law,
the intent of the parties expressed in a written contract governs, and the nmisintbe
ascertained from the plain meaning of the language emplgyesased on the plain meaning of
the language inhe contracts at issue, the Bankruptcy Court correctly held that, for almost all
relevant CBAs, “the employer’s agreement to make payments to the pension furahptoghe

[Trust Agreement] encompasses the sole and total agreement between the panespeadtito

® All but three. Seenote2, supr.

10



the pension obligation under the CBA,” and thus, the provisions of the Trust Agreement
terminating Hostess’s pension obligatiggos/ern, per the “express terms of the CBA.” Hr'g Tr.
87:3 —87:16. The context here is not that of a pension fund trustee trying to intervene in the
collective bargaining process or improperly modify contribution paymates, as inUnited

Food & Commercial Workers v. Super Fresh Food Mkts,, INo. 04 Civ. 1266 (RMB), 2008

WL 3874304 (D.N.J. Aug. 19, 2008), citéy Appellant Rather, the outcome of collective
bargainingprocess between Hostess 8@T was that the partiehoseto adopt CBAs that: (1)
provided only one avenue for Hostess to make contributitinge B&C Fund; and (2)
incorporated the Trust Agreement, whiekplicitly grantedthe trustees of the B&C Fund the
power to expel Hostess from the B&C Fund. While it is true, as Appellant notes, thahenly t
parties to the CBAs-Hostess and the unicasave the power to modify or rescind tG8As,

the B&C Fund trusteeacted in a mannespecifically approvedby the CBAsandthe Trust
Agreementand did not exceed the contractual bounds of their authority.

As the Bankruptcy ©@urt noted, it is undisputed that, because Hostess remained
delinquent on their pension benefit contributions for over 120 days, pursuant to its policy, the
B&C Fund terminated Hostess from the B&C Fund, effective December 10, 2011. Agtgrdi
on December 10, 201pursuant to the terms of the Trust Agreement, Hostess ceased to be an
“employer” as defined in the Trust Agreemerit.is alsoundisputed thasince December 10,
2011, the B&C Fund has notredited covered employees ftire pension credits they have
earred. Hr'g Tr. 85:23- 86:5 Likewise,the B&C Fund’s right to receive contributions from
Hostess ended in December 201Rppellant argues thaHostess is not excused from its
obligation to pay pension wage deferralsder the CBAs due to the disjunctive nature of the

termination clause in the Trust Agreemdmnit this argumentlsofails. Again, based upon the

11



plain language of the CBAs, which obligates the employer to make paytmoehesB&C Fund
rather than simply obligating the employer to “make payments,” read in conjunctiortheit
Trust Agreement, it is clear that an obligation to contribute to the B&C Fumtbtaurvive the
Fund’s decision to terminate the Employer.

Moreover, upon termination from the B&C Fund, Hostess was assessed withdrawal
liability. As suchafter December 10, 201Hostess was no longer required to contribute to the
Fund except for on a withdrawal basis. Hr'g Tr. 86:86:13(citing Trust Agreement, ArlV 8
2, Art. XII, 8 1). Hr'g Tr. 86:14— 86:21. Here, as inVicFarlin’s, the consideration supporting
withdrawal liability waspre-etition labor. 789 F.2d at 100. Appellant’s proper claim, per
McFarlin’s, would not be for administrative expenses, but rather, for withdrawal liability
which is not entitled to administrae expense priority. Hr'g Tr. 86:14 86:21;Matter of Cott
Corp, 47 B.R. 487 (Bankr. D. Conn. 1984pre-petition amount of “withdrawal liability”
imposed on debtor bERISA was a general, unsecured claimThus, the Bankruptcy Court
correctly foundthat Hostess’s withdrawal liability does not receive administrative expense
priority. Hr'g Tr. 87:3 — 87:16.

ii. The Doctrine of Impossibility

Three ofthe CBAS lack the provision—included in the more than 100 o@BAs—
specifying that specificCBA article or clause concerning pension benefits constitutes the “sole
and total agreement between the partié¥ith respect to this small subset of CBAs, Judge
Drain foundthat those agreememisnetheles$orovide for an obligation to make the pension
cortribution to the pension fund and that contribution is, at this point, precluded by the actions of

the pension fund.” Hr'g Tr. 87:17 — 88:By the plain terms of those agreements, reasoned

" BCT Local 37, Henderson Bake Shop CBA (Appendix C to Appellee3: BCT Local 503, Fayetteville and
Lumberton RouteSales Representatives and ThBtores CBA (Appendix D to Appellees’ Br.); aBLCT Local
372B, Indianapolis Bakery Outlet CBA (Appir E to Appellees’ Br.).See alsoHr'g Tr. 87:19—87:24

12



Judge Drain, Hostess cannot make the required payments bdeatrsistees of the B&C

Fund’s decision to terminate Hostess eliminated the only avenue through whicksHoigjkt

make such payment$pecifically, theBankruptcy Court held that “[c]onsistent with the
directive to construe administrative expenses ndyrawd [the BankruptcZourt’s] belief that

the B&C Fund was not compelled to terminate the Debtors’ participation, but chose to do so,”
the doctrine of impossibility applidgere. Hr'g Tr. 88:12 — 88:24.

The doctrine of impossibility excuses a party’s contractual duty to peridren
unforeseeable, supervening circumstances render performance impdSsiale.gUnited
States v. Gen. Douglas MacArthur Senior Vill., I&€8 F.2d 377, 381 (2d Cir. 1974)n
general impossibility may be equated wath inability to perform as promised due to intervening
events, such as an act of state or destruction of the subject matter of taet¢gr€@ommand
Cinema Corp. v. VCA Labs, Iné64 F. Supp. 2d 191, 198 (S.D.N.Y. 2006).

The Bankruptcy Court’s finding that the B&C Fund caused Hostess’s expulsion from the
B&C Fund, thereby creating the impossibility that excused Hostess’sIparioe, is a finding
of fact, and thuseviewableonly for clear errar Lowenschuss v. Kang20 F.2d 255, 265-66
(2d Cir.1975)(“Resolution of the defense of impossibility requires an examination into the
conduct of the party pleading the defense in order to determine the presence or @ftmasice
fault. In all but the clearest cases thiglwvolve issues of fact).

Appellantargues, as it did belowthatbecause Hostess created the impossibility of
performance by failing to make payments to the B&C Fund, which in turn resultsd in i
termination from the fund, Hostess cannot benefit from a defense of impossibpipell#@nt’s
Br. at 15-20. Appellant’s argument ignores the fact that the B&C Fund was thve mite

cause of Hostess’s termination from the Fund, and indeed, Appellant acknowledgfes that

13



B&C Fund partially “contributed to the present situatioRégy Br. a 7, Doc. 8. TheTrust
Agreement clearly provides the trustees of the B&C Fund with discretiomimsge
employers, and does not require the trustees to expel delinquent empfaegkppellees’ Br.
at 7, Appendix A (Trust Agreement at Adll § 1). Thetrustees chose to exercise that
discretion. Id. at Appendix JDec. 15, 2011 Termination Letter from Trustees). Accordingly,
the Bankruptcy Court did not clearly err in finding that the B&C Fund caused Hostess’s
expulsion from the fund, and consequent inability to perform.
iii. Feasibility of Appellant's Remedy

The Bankruptcy Court opined that it is unclear that reinstatement “could be done
unilaterally over the automatic stay of Section 362 of the bankruptcy code inutttatas
unilateral actwould, in fact, elevate ... a withdrawal claim ... [which would] be paid in tiny
bankruptcy dollars ... into a hundred cent postition claim.” Hr'g Tr. 88:25— 89:10. Given
that he Bankruptcy Court correctly found that Hostess did not have any oblitapenform, or
in the alternative, was excused from such an obligation, the Court need not address the
Bankruptcy Coufs findings that the remedy sought by Appellarpayment directly to
employees oreinstatement of Hostess into the B&C Furid notnecessarily feasibfé.

The foregoing findings by the Bankruptcy Court will not be disturbed.

8 The Bankruptcy Court'§inding does not preclude Hostess, “in the context of either resalieng113 motion or
in negotiating a new [CBAJfrom] agreging] on terms that would either make the fund or the unibalevor some
subset of that.” H'rg Tr. 89:1% 89:18 Thus, even thoughdministrative expense priority is unavailable to
Appellantfor Pension Wage &ferrals Appellant willnot necessarilpe leftwithout a remedy.

14



III.  Conclusion
For the reasons set forth above, the order and judgment of the Bankruptcy Court, dated
June 27, 2012, is AFFIRMED. The Clerk of the Court is respectfully directed to docket this

decision and close the case.

It is SO ORDERED.

Dated:  September 27, 2013
New York, New York

=

Edgardo Ramos, U.S.D.J.
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