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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
CLARENCE MCGANN, :
: 12 Civ. 5746 (PAE)
Plaintiff, :
: OPINION AND ORDER
-v- :
THE CITY OF NEW YORK, NEW YORK CITY :
DEPARTMENT OF CORRECTION, :
Defendants. :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

Plaintiff Clarence McGann brs this action against thet£bf New York (“the City”)
pursuant to 42 U.S.C. § 1983, clamgithat the City violated hsubstantive and procedural due
process rights. The City mavéo dismiss the Complaint pursuant to Federal Rule of Civil

Procedure 12(b)(6). That motion is granted.

! McGann also names the New York City Deparitraf Correction (“DOC”) as a defendant. As
McGann now concedes, PI. Br. 21 n.2, the DOC is not a suable eé8eigN.Y. City Charter Ch.
17 8 296Rivera v. BloombergNo. 11 Civ. 629 (PGG), 2012 WL 3655830, at *11 (S.D.N.Y.
Aug. 27, 2012).
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Background

A. Factual Background?

McGann was hired by the New York City pertment of Correction (“DOC”) in 1984.
Compl. 1 10. He worked as a correctionalagfiat Rikers Island for nearly 25 yeatd. | 3.
Although McGann'’s long career was largely swstel—he attained the rank of Captain in 1993
and earned several plaudits along the way] 11—two incidents towards the end of his career
allegedly resulted in his forced retirement. lis tawsuit, McGann claims that his rights were
violated in connection with both incidents.

The first incident involveslisciplinary charges brought against McGann in May 2008.
Correctional officers are apparently permitteghtochase and carry firearms when off-duty, but
they must obtain permission from the DOC:tory a “personal protection” firearnhd. § 12. In
June 2006, McGann purchased a firearm, intendimgyviit to a fellow &ficer as a retirement

gift. Id. 1 13. However, the intended recipierdvad away before McGann could deliver the

2 The Court’s account of the underlying facts iaven from the Complaint (Dkt. 1), and the three
exhibits attached tthe Declaration of LeaBchmelzer in Support of Defendants’ Motion to
Dismiss (“Schmelzer Decl.”) (Dkt. 9), which arél) a copy of the disciplinary charges filed
against McGann that give rise, in part, to his claim, and McGann’s plea agreement admitting to
those charges]. Ex. A; (2) a copy of the judgment of McGann’s criminal conviction on the
charges for which he was (aledly unconstitutinally) arrestedd. Ex. B; and (3) a copy of the
notice McGann gave the DOC regarding (allegedly coerced) resignatiod, Ex. C. The
Court may consider these documents on this mot8ee Halebian v. Beré44 F.3d 122, 130
n.7 (2d Cir. 2011) (court may consider “mattefsvhich judicial notice may be taken, or
documents either in plaintiffs’ possession ombiich plaintiffs hadknowledge and relied on in
bringing suit” (citingChambers v. Time Warner, In282 F.3d 147, 153 (2d Cir. 2002)));
DiFolco v. MSNBC Cable, LL&G22 F.3d 104, 111 (2d Cir. 2010) (court may rely on a
document not incorporated by reference in the complaint, where the complaint “relies heavily
upon its terms and effect thereby rendering thudent integral to the complaint” and where
“no dispute exists regarding the authenticityaocuracy of the document” (citations omitted));
San Leandro Emergency Med. Grp. Profit Sharing Plan v. Philip Morris, Z6-.3d 801, 808—
09 (2d Cir. 1996) (permissible to consider fukttef documents partially quoted in complaint).
McGann does not dispute the propriety of coasity these documents on this motion. Indeed,
he explicitly cites one of them in his briesee, e.gPI. Br. 20 (citing Schmelzer Decl. Ex. C).
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gift, so McGann decided to keep it for himsdli. § 14. McGann placed the firearm in storage,
not intending to use it fd'‘personal protection.d. { 15.

By March 2008, McGann could no longer recallerdhe had stored the firearm, and he
therefore filed a missing propg report with the NYPD.Id. However, the same day he filed the
missing property report, McGann alleged, his menvesg suddenly refreshed: He located the
firearm, returned it to the p@trange where he had purchagigdnd called the NYPD to report
that he had located the fireardd.  16. The NYPD allegedlgnored McGann'’s call reporting
the firearm found, and instead notified the DOC that McGann’s firearm was mi$girffgl7.

In April 2008, Darleen Merit, the Deputy WardehSecurity at Rikers Island, called McGann to
inform him that the DOC would have to confiscate his off-duty firearasY 18. On May 5,
2008, Merit confiscated McGarstwo off-duty pistols.Id. § 19. Merit allegedly provided little
explanation for the confiscatiord.  21-23.

On May 29, 2008, the DOC served McGann witb disciplinary chages resulting from
the lost firearm incident: (1) “conduct unbecomamember of service ithat he purchased a
personal protection firearm waibut obtaining autharation from the [DOC] to purchase said
firearm” and (2) “conduct unbecoming a membese@ivice, in that he failed to notify his
command that he had lost the firearm and subselyuailed to notify his command that he had
recovered the firearm.Id. § 24;see alsd&Schmelzer Decl. Ex. A, at 2. McGann alleges that he
“refused to sign the charges because he digunahase the aforementioned firearm for personal
protection.” Compl. 1 25. Buhis does not tell the whole story: On September 24, 2008,
McGann entered into a negotiated plea agreement to settle the disciplinary charges against him.
Schmelzer Decl. Ex. A, at 1. The plea agredmeads: “Captain Clarence McGann, in full

satisfaction of charges . . . acceptspbaalty of loss of 25 vacation daydd. The DOC,
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however, did add an amendment to the languadgjfgeotharges to remove the words “personal
protection.” Id.

McGann alleges that these charges against lmndsdprived him of # ability to protect
himself while off-duty. Because McGann livesain area of Staten Island known for criminal
activity and inhabited by many foeminmates of Rikers Island, laleges that he was in dire
need of an off-duty firearm to protect hiaetls Compl. 1 28-33. Thus, when the DOC
confiscated McGann'’s firearms “for no apparezsason whatsoever,” it allegedly “put
[McGann’s] life in danger.”ld. § 34.

The second incident involves McGann’srA2009 arrest and the suspension that
resulted from it. On April 22, 2009, Captain ¥ent Valerio, acting on behalf of the Department
of Investigation for the Nework City Housing Authority? called McGann and “lured” him to
work. Valerio did so, McGann alleges, by telling McGann that he was needed to participate in
an investigation for which he would be paid overtinek. | 35-36. When McGann arrived at
work, however, he was arrestieg Captain Valerio and brought éopolice station in Staten
Island. Id. 11 3, 36. McGann does not state whathss was for that arrest. Thereafter,
McGann alleges, he was suspended by the D@GXaays; his badge and identification card
were confiscated and never returned; and he was not permitted to return tddv@irB7. As a

result, McGann alleges, on July 30, 2009, he ‘thadhoice but to indantarily retire.” Id.  38.

3 Although the Complaint does not specify thi® @ourt notes that the City of New York
Department of Investigation (“DOI”) islaw-enforcement agency—an “independent and
nonpartisan watchdog for City government,” et with “investigating and referring for
criminal prosecution cases of fraud, corraptand unethical conduct by City employeeSge
City of New York Department of Invagation, Mission Statement, available at
http://www.nyc.gov/html/doi/html/about/migsi.shtml, last visited March 17, 2013.
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McGann alleges that he was never afforded aimgéy the DOC prior t@r following his arrest,
suspension, and dischargel.  39.

McGann’s pleadings omit two critical factgeeding these events. First, although the
Complaint refers to July 30, 2009 as the d@dt®lcGann’s forced resignation, it neglects to
mention that two months earlier, on May 25, 20@8Gann had submitted a formal notice of his
intent to retire from the DOC. Schmelzer Dé&tl. C. The notice specified that McGann’s last
date worked would be May 25, 2009, and thatlast date paid would be July 30, 2008.
Second, the Complaint omits the fact that, afi¢ooffense for which McGann was arrested on
April 22, 2009, McGann was later tried, and, orriAp3, 2010, he was convicted in New York
state court. Schmelzer Decl. Ex. B. The o$ie was second degree grand larceny. On June 8,
2010, McGann was sentenced to a term of fe@ry probation and to pay $72,641 in restitution.
Id.

B. Procedural History

On July 26, 2012, McGann filed the Complaibikt. 1. On February 5, 2013, the City
filed a motion to dismiss, Dkt. 8, a brief in suppoirthat motion, Dkt. 10 (“Def. Br.”), and the
Schmelzer Declaration, Dkt. 9, the latter of which attached the materials cited herein relating to
McGann’s September 24, 2008 plea agreementtvtliDOC, the Jul2, 2010 certificate of
disposition reflecting the judgmetitat issued after itrial and sentencingn the grand larceny
charges, and his May 25, 2009 notice of retiretn@mn February 26, 2013, McGann filed a brief
in opposition to the City’s motion. Dkt. 13. Rl Br.”). On March 5, 2013, the City filed a

reply brief. Dkt. 14“Def. Reply Br.”).



Il. Applicable Legal Standard

In resolving a motion to dismiss, the Cooust “construe the Complaint liberally,
accepting all factual allegations in the Complaistrue, and drawing all reasonable inferences
in plaintiff(’s] favor.” Galiano v. Fid. Nat'l Title Ins. C9684 F.3d 309, 311 (2d Cir. 2012).
Nevertheless, the “[flactual allegations musebeugh to raise a rigbf relief above the
speculative level,” and the mplaint must plead “enough fact[s] to raise a reasonable
expectation that discovery will reveal evidence of [plaintiff's clainB&ll Atl. Corp. v.
Twombly 550 U.S. 544, 556 (2007). Put differently, “[t]jo survive a motion to dismiss, a
complaint must contain sufficient factual matter, acakptetrue, to ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigrombly 550 U.S.
at 570).

“The plausibility standard is not akin to agbability requirement,’ but it asks for more
than a sheer possibility thatlafendant has acted unlawfullylgbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 556). “A pleading that offélebels and conclusions’ or ‘a formulaic
recitation of the elements of a cause of actilhnot do.” Nor does a complaint suffice if it
tenders ‘naked assertion[s]’ devoid‘fafrther factual enhancement.Td. (quotingTwombly
550 U.S. at 555). “Where a complaint plefatss that are ‘merely consistent with’ a
defendant’s liability, it ‘stops short of the linetlveen possibility and plaibility of entitiement
to relief.” 1d. (quotingTwombly 550 U.S. at 557).

II. Discussion

McGann claims that the City and its employemdated his substantive and procedural

due process rights. Although the Compiasmnot pellucid as to this poirgeeCompl. | 40, it

appears that McGann’s substantive due prodess arises out of his April 22, 2009 arreste
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Pl. Br. 10-11, and that his procedural due prockssh arises out of his alleged constructive
discharge, which McGann posits resulted from‘intolerable” working atmosphere created for
McGann by the adverse events described als®e®l. Br. 12—-13. The Court addresses these
claims in turn. It then proceeds to deterewrhether McGann has alleged sufficient facts to
support his claim of municipal liability. Firdtpwever, the Court addisss the threshold issue
of whether McGann’s Complaint is timely.

A. Timeliness

The statute of limitations for claims brougimder section 1983 ingoorates state law.
See Owens v. Okyré88 U.S. 235, 249-50 (1988). Accomliy the three-year period for
unspecified personal injury actions under Néavk state law applies in this casBeeN.Y.
C.P.L.R. § 214(5)Qrmiston v. Nelsanl17 F.3d 69, 71 (2d Cir. 1997)A Section 1983 claim
ordinarily ‘accrues when #plaintiff knows or has reas to know of the harm.”Shomo v. City
of N.Y, 579 F.3d 176, 181 (2d Cir. 2009) (quotiaggleston v. Guido4l F.3d 865, 871 (2d Cir.
1994)). McGann filed this Complaint on July 26, 2012. For his claims to be timely, McGann
must not have known or had reason to krdwhe alleged harm before July 27, 2009.

McGann’s substantive due process claises out of his April 22, 2009 arreSeePI.

Br. 10-11. The harm of which he now complains was well-known to McGann by July 27, 2009.
This claim is therefore untimely.

McGann’s procedural due process clairalgo untimely. McGann bases this claim on
the theory that “his forced retirement cong#gia constructive dischagand that Defendants
failure [sic] to afford Plaintiff a hearing prido, or following thedischarge constitutes a
violation of his constitutional due process rightBl. Br. 14 (citing Compl. 1 39). The Second

Circuit has clearly stated thatconstructive discharge claim aees on “the date [the employee
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gives] definite notice of [his] tention to retireand the rule should bedlsame in all cases of
constructive discharge.Flaherty v. Metromail Corp.235 F.3d 133, 138 (2d Cir. 2008ge
also Draper v. Coeur Rochester, Int47 F.3d 1104, 1110 (9th Cir. 1998) (same).

Here, McGann demonstrably gave noticéisfintention to retire on May 25, 2009, as
reflected in his retirement lettef that date. Schmelzer Decl. Ex. C. McGann argues that
because he could have rescinded the notigdime before July 30, 2009, his claim did not
accrue until that date. But that is wrong: “WHex or not Plaintiff had the option of changing
his mind about retiring . . . is irrelevant. Theuiry of legal significancés whether and when
the Plaintiff communicated an intent to retiréShih v. City of N.YNo. 03 Civ. 8279 (LAP),
2006 WL 2789986, at *6 (S.D.N.XSept. 28, 2006) (citinglaherty, 235 F.3d at 138). McGann
communicated his intent to retire on May 25, 2009, more thae trears before he filed his
Complaint. Therefore, M8ann’s procedural due process claim is also untithely.

McGann tries to avoid this conclusion inyoking the “continuing violation” doctrine,
which provides an “exception to the norrkakw-or-should-have-known accrual date of a
discrimination claim when there is evidenceanfongoing discriminatory policy or practice.”
Harris v. City of N.Y,.186 F.3d 243, 248 (2d Cir. 1999) (citext omitted). Where the doctrine
applies, it “delay[s] the commencement af gtatute of limitations period until the last
discriminatory act in furtherance fihe discriminatory policy].”ld. (citation omitted). This

doctrine is “heavily disfavored in the SecondadDit and courts havieeen loath to apply it

* Carmellino v. District 20 of N.Y.C. Bd. of Edulio. 03 Civ. 5942 (PKC), 2004 WL 736988
(S.D.N.Y. Apr. 6, 2004), is inapposit There, the plaintiff signeaistipulation of her intent to
resign effective October 16, 200fLcertain conditions were meHowever, the Court found that
a factual dispute existed as to whether the canrditof the stipulation had in fact been met, and
thus whether the stipulation was an effectteenmunication of plainfi’'s intent to resign.Id. at
*14-15. That is not the case herthere is no allegation thdcGann’s notice of intent to
resign was conditional.
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absent a showing of compelling circumstancdddres v. N.Y.C. Human Res. Admido. 10
Civ. 2407 (RJH), 2011 WL 3611340, at *2 (S\DY. Aug. 16, 2011) (eation omitted).

The Supreme Court has held, in the eahdf Title VIl employment discrimination
claims, that the continuing vialion doctrine does not apply ¢aims arising from discrete
discriminatory actsSee Nat'l R.R. Pass. Corp. v. Morg&36 U.S. 101, 109-16 (2002). To be
sure,Morgandeclined to apply this rule fGitle VII “pattern-or-practice” claimssee id.at 115
n.9, and, sinc&lorgan courts in this circuit have heldahthe continuing violation doctrine
applies, too, where plaintifhakes claims under § 1983 of an ongoing policy or custom of
violating the ConstitutionSee, e.gRemigio v. KellyNo. 04 Civ. 1877 (JGK)(MHD), 2005 WL
1950138, at *7 (S.D.N.Y. Aug. 12, 200%elez v. Reynold825 F. Supp. 2d 293, 312
(S.D.N.Y. 2004)Branch v. Guilderland Cent. Sch. Djs239 F. Supp. 2d 242, 253 (N.D.N.Y.
2003);cf. Shomp579 F.3d at 182 (continuing violatiean apply to Eighth Amendment
deliberate indifference claim).

For several reasons, the tianing violation doctrine does heescue McGann’s claims.
“To assert a continuing violatidor statute of limitations purpes, the plaintiff must ‘allege
both the existence of an ongoing policy .and some non-time-barred acts taken in the
furtherance of that policy.”1d. (quotingHarris, 186 F.3d at 250). As discussed in more detail
infra, McGann has not sufficiently atjed the existence of an ongoipglicy of constitutional
violations. But even if he had, he has ntdged any non-time-barred adéken in furtherance
of that policy: Noneof the acts giving rise to McGanmisocedural due process claim occurred
after July 26, 2009. The discipdiry charges relating to the Idsearm were brought in May
2008. McGann was arrested and suspended in April 2009. And he tendered his notice of

resignation on May 25, 2009. Thus, the only act thatiwed within the state of limitations is
9



the City’s alleged failure tgive McGann a sufficient heariradter his retirement became
effective on July 30, 2009. But McGann cannot compdé a lack of proess extended to him
after his resignation. That is because “whereatleged illegality is the employer’s failure to
afford the employee legally required procedurotections, and the employee voluntarily
resigns before being discharged, the resignation effectively deginvesnployer of the
opportunity to comply with the pcedural obligations and foresles the employee from seeking
the protections of her previoughts as an employeeFinley v. Giacobbg79 F.3d 1285, 1296
(2d Cir. 1996) (citations and alterations ondjte Put differently, McGann cannot prolong the
limitations period by resigning (thereby depriving @ity of the authority to conduct a hearing
regarding his discharge), and then claiming thatGhy’s failure to hold such a hearing was an
ongoing violation of his right3.

McGann’s procedural due process claicecrued when he tendered his notice of
resignation on May 25, 2009, more than threeg/bafore the filing of the ComplainSee

Flaherty, 235 F.3d at 138. It is untimely.

®> Remigiodoes not require a contramgsult. In that case, thaintiff's vehicle was impounded,
and he brought a procedural duecess claim based on defendafdgure to provide him with
a post-deprivation hearingremigiq 2005 WL 1950138, at *10The court applied the
continuing violation exception to plaintiff's ¢ta, finding that each day the defendants failed to
hold a hearing was another instance of unlawful conduct, which was “part of a continuous injury
that was not simply a consequencehaf [seizure of plantiff's car].ld. But inRemigiq
defendants could have held a post-deprivatia@rihg on the validity of the vehicle’s continued
retention and thereby remedittet deprivation. Here, by constaMcGann “short circuited the
process by tendering [his] resigioa. Once [he] did so and was no longer an employee,
[defendant] had neither autlityrnor reason to conduct adréng on [his] discharge.Finley, 79
F.3d at 1296.
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B. The Merits

McGann’s Complaint is also deficient tre merits: McGann has neither stated a
plausible violation of his substantive or procedural due proceds,righr pled facts sufficient to
state a claim of municipal lidhy for such a violation.

1. Substantive Due Process

“For a substantive due process claim tovse a Rule 12(b)(6) dismissal motion, it must
allege governmental conduct thiatso egregious, so outrageotigt it may fairly be said to
shock the contemporary conscienceVélez v. Levy401 F.3d 75, 93 (2d Cir. 2005) (quoting
Cnty. of Sacramento v. LewB23 U.S. 833, 847 n.8 (1998)). “While the measure of what is
conscience shocking is malibrated yard stick,L.ewis 523 U.S. at 847, the Second Circuit has
stated that “malicious and sadistic abusegadernment power that are intended only to oppress
or to cause injury and serve no legitimgbvernment purpose unquestionably shock the
conscience” because “[s]uch acts by their veryneadffend our fundamental democratic notions
of fair play, ordered liberty and human decencydhnson v. Newburgh Enlarged Sch. Dist.
239 F.3d 246, 252 (2d Cir. 2001).

Here, McGann alleges that his April 22, 2@08est “constitutedonduct and behavior
that was arbitrary, irrational, and conscience shocking, and without regard for [his] constitutional
rights.” Compl. § 36. To the extent McGann'’s claim of an alleged disregard for constitutional
rights implies that probable cause was lackinghfe arrest, McGann’subsequent conviction on
the charge for which he was arrested precludes such a claimeron v. Fogartyd06 F.2d 380,
388-89 (2d Cir. 1986}ert. denied481 U.S. 1016 (1987).

Moreover, McGann’s claim of governmentainduct that shocks the conscience is

deficient for other reasons. McGann alleged tte was arrested Iaptain Vincent Valerio,
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who was “acting on behalf of the Departmentrafestigation for the New York City Housing
Authority.” Compl. § 36. Itis unclear wietr McGann means to sthat Captain Valerio
worked for the DOI, or that he was a DOC employee who had been deputized by the DOI for the
purpose of arresting McGanisee idf{ 3, 35-36. Either way, McGann fails to state a claim.
A public employer’s conduct constitutes a giwmecess violation “only when a governmental
employer abuses some power unique toalks as a governmental entitySpencer v. City of

N.Y, No. 06 Civ. 2852 (KMW), 2007 WL 1573874t *2 (S.D.N.Y. May 30, 2007) (citation
omitted);see also McClary v. O’'Hare&’86 F.2d 83, 89 (2d Cir. 1986) (“We do not think that
improper actions taken by employers violateemployee’s substantive due process rights
simply because that employer is a governmentiaffl). McGann offers no factual basis for his
suggestion that the DOI abusedatghority in arresting, or helpg to arrest, him for the charge
(grand larceny) on which he would later be convict®de Camerqr806 F.2d at 388—89. Nor,
on the facts as pled, did any DOC employee who Inaay assisted the DOI &ffect that lawful
arrest thereby violate McGann'slsstantive due process rightSee Collins v. City of Harker
Heights 503 U.S. 115, 126 (1992) (“[T]he [Supremea]juCt has always been reluctant to expand
the concept of substantive due process becaludemnsts for responsible decisionmaking in this
unchartered [sic] area are scarce and open-endefd.Ljpmbardi v. Whitmam85 F.3d 73, 80

(2d Cir. 2007) (describing “dia created danger” case law,evkin the Second Circuit has found
substantive due process liabilityiimstances where “a third-partyésiminal behaviorharmed the
plaintiff after a government actor—always @& lanforcement officer—enhanced or created the
opportunity for the criminal act through some interaction atimship with the wrongdoer”
(emphasis added)).

McGann has, therefore, failed a state a substantive due process claim.
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2. Procedural Due Process

“A procedural due process claim is composétivo elements: (1) the existence of a
property or liberty interest thatas deprived and (2) deprivai of that interest without due
process.”Bryant v. N.Y. State Educ. Depd92 F.3d 202, 218 (2d Cir. 20128ge also Nnebe v.
Daus 644 F.3d 147, 158 (2d Cir. 2011).

The parties agree that McGann had a propetéyest in his continued employment with
the DOC® SeePl. Br. 14; Def. Br. 10see also Cleveland Bd. of Educ. v. Louderif0 U.S.
532, 538-39 (1985Dtero v. Bridgeport Hous. Auti297 F.3d 142, 151 (2d Cir. 2002) (“public
employee who has a right not tofired without ‘just cause’ . . . Isaa property interest in [his]
employment that qualifies for the protections of procedural due process” (citation omiget)).
the parties part ways as to whether McGanndegsived of that propertinterest without due
process. McGann argues that the events desstherein constituted a constructive discharge,
and that his due process rights were denied \kleattid not receive laearing by the DOC prior
to or after his resignationrCompl. § 39; PI. Br. 14. McGann'’s claim fails for two independent
reasons.

First, McGann has not pled a plausible claifconstructive dischaeg To establish a
constructive discharge, a “plaiii must demonstrate that hésnployer acted deliberately to
‘make his working conditions sotimlerable that he is forced intm involuntary resignation.”

Linden v. Shermary9 F. App’x 458, 459 (2d Cir. 2003) (sorary order) (alterations omitted)

(quotingLopez v. S.B. Thoma&31 F.2d 1184, 1188 (2d Cir. 1987Kge also Miller v. Batesville

® The Complaint actually refers to McGann’ssmof employment as a deprivation of Hibérty
interest.” SeeCompl. 1 39 (emphasis added). McGastibsequent briefing, however, makes
clear that his claim is based an alleged deprivation ofpaopertyinterest.
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Casket Cq.312 F. App’x 404, 406 (2d Cir. 2009) (sunmnarder) (citation ontted). Thus, the
operative question is whetherr@asonable person in the [plafif's] shoes would have felt
compelled to resign.’Stetson v. NYNEX Serv. C895 F.2d 355, 361 (2d Cir. 1993) (citation
omitted). Although McGann is correct that thisiguestion typically unsuited for resolution as
a matter of lawsee Minetos v. City Univ. of N,875 F. Supp. 1046, 1052 (S.D.N.Y. 1995),
where the facts alleged are insu#ict to permit a rational trier édct to make such a finding, “a
claim of constructive discharge should be dismissed as a matter of$gerice v. Md. Cas. Co.
995 F.2d 1147, 1156 (2d Cir. 1993) (citation omittsgg also Arroyo v. WestLB Admin., |nc.
213 F.3d 625 (2d Cir. 2000) (summary ordaffirming grant of summary judgment where
plaintiff's “allegations were insufficient to raisetriable issue of consictive discharge”).
McGann alleges that he had nwoae but to resign becausetrsd been “(1) stripped of
his personal firearm . . . ; (BBsued disciplinary charges without sufficient basis; (3) detained
and effectively arrested by his avemployer . . . ; (4) suspendeahd (5) stripped of his badge,
shield and work identification cd.” PI. Br. 12—13. But McGannfist two grievances were the
result of his own misconduct, for whitte accepted disciplinary sanctiordeeSchmelzer Decl.

A.” And the latter three grievances weredirect result of McGann’s criminal activity, for

’ To the extent McGann claims that the confiiscaof his off-duty firearm(s), as opposed to his
loss of employment, was unrelated to his own omsleict, this still wouldhot state a procedural
due process claimSee Boss v. Kelly306 F. App’x 649, 650 (2d Cir. 2009) (summary order)
(police officer has no property interestaarrying a gun, because under New York law,
“possession of a handgun licensea privilege, not a right”)see also Town of Castle Rock v.
Gonzales545 U.S. 748, 756 (2005) (“[A] benefitmot a protected entitheent if government
officials may grant or deny in their discretion.”)Ramos v. N.Y.C. Dep’t of CoriNo. 05-CV-
223 (JFB)(LB), 2006 WL 1120631, at *8 (E.D.N.Y. AR6, 2006) (DOC officer does not have
a right to possess DOC firearms qualificatioAs the Complaint itself makes clear, McGann
had the privilege, not the right, to possessféulaty personal protection firearm. Compl. I 12
(although an “officer’s shield andedtification badge constitute aspal permit or pistol license,
14



which he was later convicted ofagrd larceny in the second degr&e=eSchmelzer Decl. Ex. B;
see alsd\.Y. Civ. Serv. Law § 75(3) (authorimy 30-day suspension without pay while
disciplinary charges are pending). Thus,fduts alleged—as supplemented by the documents
fairly considered on this nion—reflect that McGann resigd as a result of his own
misconduct. Such allegations do not stattaim of constructive discharg&ee Carmellino v.
District 20 of N.Y.C. Bd. of EdydNo. 03 Civ. 5942 (PKC), 2006 WL 2583019, at *4 (S.D.N.Y.
Sept. 6, 2006) (“[A]Jn employee is not constructively discharged when he or she resigns rather
than respond to disciplinary chargesBgiley v. N.Y.C. Bd. of Edu&36 F. Supp. 2d 259, 266
(E.D.N.Y. 2007) (“[W]hen an employee resigns mtthan respond to disciplinary charges, the
resignation cannot later be constis a constructive discharge®”).

Second, even assuming the dubious projpwosthat McGann was constructively
discharged, he was not denied due procedse lad wished to cHahge his resignation as
coerced, McGann could have instituted an Aeti¢8 proceeding in New York state couee
N.Y. C.P.L.R. 88 780%t seq.“Where, as here, Article 78 gave the employee a meaningful
opportunity to challenge the voltaniness of his resignation, he svaot deprived of due process

simply because he failed to avail himself of the opportuni§iglio v. Dunn 732 F.2d 1133,

... [@] correctional officer does . . . needtdain permission to pureke and carry a personal
protection firearm from the [DOC]").

8 As the Second Circuit has noted, resignation in the face of potential disciplinary charges “is a
much-used, face-saving device designeavimd the stigma of being fired.See Giglio v. Dunn

732 F.2d 1133, 1134 (2d Cir. 1984). McGann'’s resignatiay have served to avoid both this
stigma, and any other adverse consequengastehtial disciplinary action following from a
criminal conviction. See, e.g.New York City Ch. § 1116(gpublic employee forfeits his
employment upon conviction for fraud, neglect ofygdatr willful violation of law relative to

office); New York Pub. Officer's Law § 30(1)(e) (employee’s public office deemed vacant upon
his conviction of a felony, or a crime invahg a violation of higath of office).
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1135 (2d Cir. 1984 )xee also Hellenic Am. Neighborhoadtion Comm. v. City of N.Y.

("HANAC), 101 F.3d 877, 881 (2d Cir. 1996) (“An Article 78 proceeding is adequate for due
process purposes even though the petitioner may not be able to recover the same relief that he
could in a § 1983 suit.”). IGiglio, a teacher claimed that he was coerced to resign by his
superiors, and argued that he was denied dameps when no hearing was conducted prior to his
resignation. The Second Circugjected his claim, finding #t because a pre-deprivation

hearing would have been impractical, andrgl#is right to a post-deprivation Article 78

hearing was meaningful, “the State satisfie{sliconstitutional obligations by providing the

latter.” Giglio, 732 F.2d at 1135. Here, a pre-deprmathearing was similarly impractical,
because “[w]hen an employee resigns, the only possible dispute is whether the resignation was
voluntary or involuntary, and this caot be determined in advancdd.; cf. Finley 79 F.3d at

1296 (plaintiff who resigns before employer takéighe steps necessary to fire her cannot
complain of procedural due process violationdaese “the resignation effectively deprives the
employer of the opportunity to complyith the procedural obligations?) And McGann'’s post-
deprivation Article 78 ghts were meaningfulSee id. HANAGC 101 F.3d at 881. McGann,

however, failed to avail himself of thenThus, McGann was not denied due process.

® As McGann correctly notes, “the availability of postdeprivation procedures will not, ipso facto,
satisfy due process” when a deprivation occursymnt to “establishedate procedures” rather
than “random, unauthorizeatts by state employees{ANAC 101 F.3d at 880. That is
because a pre-deprivation hearinga$ “impractical” in a structured.e., non-random, context.

Id. Thus, “the ‘random and undaairized’ exception téhe requirement of a pre-deprivation
hearing does not apply whereethovernment actor in questionaidigh-ranking official with

‘final authority over significant matters. DiBlasio v. Novellp344 F.3d 292, 302 (2d. Cir

2003). But McGann has offered nothing more tbamclusory, speculative allegations that high-
ranking officials were involved ithe alleged deprivationsSeeCompl. 1 40(c) (“Policymakers
engaged in and/or tacitly condahthe deprivations.”); Pl. BA6 (“[T]he involvement of high-
ranking officials is certainlyplausible, if not likely.”).
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3. Municipal Liability

“[T]o hold a city liable under § 1983 for thumconstitutional actions of its employees, a
plaintiff is required to plead arlove three elements: (1) an official policy or custom that (2)
causes the plaintiff to be subjected3® a denial of a constitutional right.Torraco v. Port
Auth. of N.Y. and N.J615 F.3d 129, 140 (2d Cir. 2010) (citation omittesgle Monell v. Dep’t
of Soc. Servs436 U.S. 658, 694 (1978). The custom diggaequirement may be satisfied in
one of four ways:

The plaintiff may allege the existence of @lformal policy officially endorsed by

the municipality; (2) actions taken by government officials responsible for

establishing the municipal policies thatused the particular deprivation in

guestion; (3) a practice sorsistent and widespread thatonstitutes a custom

or usage sufficient to impute consttive knowledge ofthe practice to

policymaking officials; or (4) a failer by policymakers to train or supervise

subordinates to such antemt that it amounts to teerate indifference to the

rights of those who come into cat with the municipal employees.

Bennerson v. City of N,.YNo. 03 Civ. 10182 (RWS), 2004 WL 902166, at *4 (S.D.N.Y. Apr.
28, 2004) (internal tations omitted).

Where, as here, a plaintiff has failed to stateolation of his cortgutional rights by any
municipal employee, the Citgannot be held liableSee Matican v. City of N,Y524 F.3d 151,
154 (2d Cir. 2008) (citingity of Los Angeles v. Helle475 U.S. 796, 799 (1986)). But, even
assuming that McGann'’s rights had been violatesbme way by a City employee, McGann has
failed to allege facts sufficient to show thatlsa violation was causéyy a municipal policy or
custom. Rather, McGann’s allegations in this regawtsist of a boilerplatescitation of three of
the four ways of establishing such a policy, umadd by any factual allegations that would tend

to support these theorieSeeCompl. 1 40. Moreover, the alleyenunicipal policy is that the

City had a “custom or practice of deprigi Plaintiff of [dueprocess] rights.”ld. § 40(a). That
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is, it was not the City’s policy to violate the stdrgtive and/or procedural due process rights of
its employees by any specific practice, or eicedemonstrate a deliberate indifference to the
rights of City employees genenall Rather, it was allegedly ti@&ty of New York’s policy to
violate the constitutional rights of ClamMcGann, and only Clarence McGann. This
allegation is as implausible as it is conclusBnBee Siino v. Crown House Realty Co., | NG.
12-CV-1905 (MKB)(VVP), 2012 WL 1450411, at *3 (E.D.N.Y. Apr. 25, 2012) (dismissing
claim that City had a policy of violating pidiff’s rights). Therefore, McGann’s section 1983

claim against the City must be dismissed.

9 The Court notes that thereshldeen some disagreement amdisgrict courts about whether
the Twomblypleading standard appliesMonell claims, or whether theore lenient standard,
set forth by the Second Circuit Amnesty America v. Town of West Hartf@€1 F.3d 113, 130
n.10 (2d Cir. 2004), continues to apply p@stembly Compare Castilla v. City of N.YNo. 09
Civ. 5446 (SHS), 2012 WL 3871517, at *4 (S.D.N.Y. Sept. 6, 2012) (apphnmuestystandard
to failure to train claim)with Triano v. Town of HarrisgriNo. 09 Civ. 6319 (KMK), 2012 WL
4474163, at *11 (S.D.N.Y. Sept. 26, 2012) (applylngombly becausémnestys “difficult to
reconcile withTwomblys subsequent pronouncement”). Hoeg the Second Circuit appears to
have recently clarified the issuéWhile it may be true that 983 plaintiffs cannot be expected
to know the details of municipality’s training pograms prior to discovergee[Amnesty; this
does not relieve them dfieir obligation undelgbal to plead a faciallyplausible claim.”Simms
v. City of N.Y,.480 F. App’x 627, 631 n.4 (2d Cir. 2012uismary order) (affirming district
court decision applyinfwombly; see also Missel v. Cnty. of Monr@51 F. App’x 543, 545
(2d Cir. 2009) (summary order) (citingbal in affirming dismissal oMonell claim). In any
event, McGann'’s pleading fails to state a claim under any stan8aedToliver v. City of N.\Y.
No. 10 Civ. 5806 (SHS)(JCF), 2012 WL 6849720:7ai8 (S.D.N.Y. Sept25, 2012) (Report &
Rec.),adopted in full by2013 WL 146088 (S.D.N.Y. Jan. 14, 2013) (recognizing dispute
regarding applicable abdard, but finding that similar conclusory allegas fail even the
reduced pleading standard).
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CONCLUSION
For the foregoing reasons, defendants’ motion to dismiss is granted. The Clerk of Court

is directed to terminate the motion pending at docket number 8, and to close this case.

SO ORDERED.

fwid A Epgohrag

Paul A. Engelmayer'
United States District Judge

Dated: March 26, 2013
New York, New York

19



	McGann Opinion - no last page
	Untitled.PDF.pdf

