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SOUTHERN DISTRICT OF NEW YORK DOC #: ‘
"""""""""""""""""""""""""""""""""""""""""""" X DATE FILED: 03/11/2014
RODNEY E.HOLMAN,
Plaintiff, : 12 Civ. 5817(IMF)
-V- : OPINION AND ORDER
CAROLYN W. COLVIN, E
Acting Commissioner of Social Security, :
Defendant: ;
________________________________________________________________________ X

JESSE M. FURMAN, United States District Judge:

Plaintiff RodneyE. Holman brings this action pursuant to Section 205(g) of the Social
Security Act (the “Act”), 42J.S.C. 8§ 405(g), challenging a final decision of the Commissioner
of Social Security (the “Commissioner”) finding him ineligible &wcial SecurityDisability
Insurance (“SSDI”) benefitsPursuant to Rule 12(c) of the Federal Rules of Civil Procechee, t
parties crossnove for judgment on the pleadings. (Docket Nos. 10, 13). For the reasons stated
below, theCommissionéis motion is GRANTED and Holmars motion is DENIED

BACKGROUND

The following background is derived from tparties pleadings and thadministrative
record. (Transcript of the Administrative Record (“Tr(pocket No.7)). This is the latest
chapteiin a long dispute between Holman and @mmmissioner Plaintiff suffered an injury to

his lower back while moving heavy boxes during his employment as a school custodia@ in J

! On February 14, 2013, Carolyv. Colvin became the Acting Commissioner of Social
Security. Pursuant to Rule 25(d) of the Federal Rules of Civil Procedutis ssiistituted as
Defendant. The Clerk of Court is directed to modify the caption accordingly.
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2001 and, since then, has not worked. (Tr. L1'H® has regularly visited several physicians to
manage the injury and related conditions. (Mem. Law Supp. Cosluit. J. Plead(“Def.’s
Mem. Law”) (Docket No. 143-13).

Plaintiff first applied for SSDbenefitsin January 2002. (Tr. 45). Following a hearing in
March 2004, an ALJ denied Holman’s applicatiold. §t42-51). Plaintiff subsequently
pursued an administrative appeal, but the Agency’s Appeals Council declined to comsider hi
requesin June 2004. Id. at 3638). Plaintiff filed a new SSDI application @ecember7,
2004,and again requested a hearing after@Gbenmissionedenied his requesitlhat second
hearing was held on March 28, 2006, and three days later, on March 31a2@Q6), again
ruled that Holman was not disabledd. @t 74051). Relyingon the varied opinions of
Plaintiff's doctors from 2001 to 200€he ALJconcluded thatite evidence confirmed Holman
injury, but that he was not disabled to the deg¢neéhe alleged (Id. at 74550). The Appeals
Council declined to consider his request for review in May 20@6.a{ 28).

The present appeal concerns Plaitgithirdapplication for SSDI benefits, initially filed
in August 2006 and claiming an initial date of disability of April 1, 2006, one day after the
previous proceedings had concludeldl. &t 18). ALJ Katherine Edgell conducted a heahligg
videoconference on November 9, 200ld. &t 15-27). In her opinion of November 28, 2007,
the ALJ determined that Plaintiff retained tiesidual functional capacity (“RFCtp “perform
the full range of sedentary work” because she found that he could continue to liftp to te
pounds, stand or walk for up to two hours each day, and sit for up to six hours eadd.cay. (
24, 27). Thatfinding relied primarily on the opinions 8fr. Steven Rocker —who, after a
consultative examination in September 2006, concludedPthatdtiff hada “[m]oderate

limitation for lifting and carrying’(id. at 24, 906-09) — and DMichael Miller — who, after



completing an independent orthopedic examination in October 2007, concludethihigff was
“capable of working in a full time cagity [with a] lifting restriction” (Id. at 994-96).The ALJ
accordedess weight tahe opinion oDr. Prem Gupta, one of Plaintiffprincipaltreatirg
physiciars. In a medicalsource statement from August 2007 that Dr. Gupta completbd at
ALJ’s requesthe indicated that Plaintiff could stand and walk for no more than two hours daily,
sit for no more than four hours daily, and required the use of a cane to ambddlade 9¢8). In
the course of denying Holman’s clairhetALJstated that DrGupta’s opiniorwas
“lun]supported by objective medical evidenceld. @t 26).

The Appeals Councdenied Plaintiff's request for review tife rulingon June 16, 2009
(id. at 1613), andPlaintiff filed a civil action in this court(ld. at 1075ac). Prior to a hearing,
the Commissioneand Plaintiff stipulated and agreed to remand the case for further
administrative proceedings, and the Honorable Deborah A. Batts, to whom the aadigras
assignedissued an order to that effectd.J. The Appeals Council further remanded the case
with directions notingseveral errors in the ALJ decision.(Id. at 107882). Most impotant,
the ALJ had accorded greater weight to the “vague assessments by consulyaitiansi (Drs.
Rocker and Miller) thamo the “specific assessments of the claimants [sic] treating physitians
Dr. Gupta andr. Alan Greenbaum.Id. at 1073-74). The Appeals Council noted that Drs.
Gupta and Greenbaumassessments of Plaintgflifting and mobility restrictions were
inconsistent with the performance of sedentary woldt. af 1073). The Appeals Council
rejected the AL® determination thddr. Gupta’s opinion was unsupported by objective medical
evidence, noting that hexamination of Plaintifindicated bulging spinaliscs and difficulty
walking and performing certain postural movementd. at 1074). Furthermore, the Appeals

Council noted that Plaintiff’'s doctors had diagnosed severakwrertional limitations, such as



theinability to stoop. Id.) Finally, the Appeals Council stated tHdblmaris combination of
exertional and noexertional limitationsecessitatethe testimony of a vocational expgyer
Social Security Ruling 834. (d.). Thus, the Appeals Council directed the ALJ to update the
record wth additional medical evidence, obtain the testimonywdcational expertand
“reassess the medical opinions of [the] treating physicianand indicate weight accorded these
opinions.” (d. at 107475).

Onremand, the ALJ conducted a new hearing by videoconference in November 2011.
(Id. at1171-1214).Plaintiff described his multiple medicatioasd medical devicesis daily
activities— limited primarily to sedentary activitiesich as watchintglevision light chores
around the hous@ndthe occasionalvalk to the mailbox— as well asis periodicheadaches
and depressed moodd.(at 1178-85). A vocational expeestified thata persorwho could lift
a maximum oten pounds occasionally, §ir a maximum ogight hours, stand fa maxmum
of two hours, walkor a maximum obne hour, had certain other postural limitations, and was
limited to simple, low contact work could obtain the jobs of surveillance system monitor
addresser, and jewel stringetd. (@t 1197-99). By contrast, thecational expert testified that a
personlimited to sitting for four hourgachday, standing for one hour, and walking for one hour
would be unemployable.ld. at 1199).

On May 4, 2012ALJ Edgellissueda newopinion, again determining thelblman was
not disabled for purposes of the Actd. (@t 1036-48). In so findinghe ALJconcluded that
Plaintiff retained the ability to meet the minimal requirements for walking, sittingiatarand
lifting outlined by the vocational exper{ld. at 1043). The ALJ noted thBt. Greenbauns
more restrictive assessments of Plaitgitibility to lift and walk were “not consistent with the

minimal objective findings; such as a lack of muscle atrophy and no diagnostiocevmfeany



radiculopathy.” [d.). Futher, the ALJ noted th&r. Guptas medical records indicated that
“the claimants medical condition [had not] progressed or worsened to any degree” since he had
filed his third SSDI application.Id. at 1044). The ALJ further observed thddf]] Gupta’s
relevant treatment records during this time period mention no significant climdaldgs other
than lumbosacral spine tenderness and pain upon lumbar range of mdtion.’Al(houghDr.
Gupta had opined that Plaintiff could not satisfy the minimum requirements for walking
sitting, the ALJ concluded that “the doct®impressions concerning the clainiargxertional
capacity do not merit controlling weightecause thewere not supported by “ample objective
medical evidence.” I§. at 1045). The ALJ’s second opinion did not explicitly refer to or
evaluate the vocational expert’s testimon@orpared. at 27,with id. at 1047). Instead the
ALJ noted that Social Security Ruling 96-9p indicates that pesiphepostural limitations
similar toPlaintiff's often can perform sedentary workd.(at 1047). BecausdPlaintiff retained
the RFC for sedentary work, the ALJ again ruled against Hignat(1048). Plaintiff declined
the opportunity to request review by the Appeals Council and inSkeddhis action. (Tr.
1033-48 seeCompl. (Docket No. 1)
DISCUSSION

The law governing the determination of eligibility for SSDI is veelitled A “disability”
is defined as th&inability to engage imnysubstantial gainful activity by reason ofya
medically determinable physical or mental impairment whichhas lasted or can be expected
to last for a continuous period of not less than 12 months.” 42 U.8Z3(8)(1)(A) The
Commissioneusesa five-step, sequential inquityp determine wather an applicant has such a
disability. 20 C.F.R. § 404.1520(a). The inquiry considengether theapplicant () is “doing

substantial gainful activity”; (Jihas a “severe medically determinable physical or mental



impairment. . . or a combination ampairments’lasting longer than a yed(ii) has an
“impairment(s) that meets or equals one of [the] listings in appendix 1 of [§ 404.152Dis; (
still able to “do. . . past relevant work” depending on an “assessment of [the ap@]casttual
functional capacity . . and past relevant work”; and (vhether the applicant can “make an
adjustment to other work” depending on an “assessment of [the applicant’s] résithtiainal
capacity. . . , age, education, and work experience.” 20 C.F.R. § 404.1520(a)(4).

A court may set aside a final decisiopthe Commissionasnly if it is not supported by
“substantial evidence” or if it ibased on legal erroZabala v. Astrugb95 F.3d 402, 408 (2d
Cir. 2010);accord Shaw v. Chate21 F.3d 126, 131-32 (2d Cir. 20005 ubstantial evidence
‘is more than a mere scintilland‘means such relevant evidence as a reasonable mind might
accept as adequate to support a conclusioviahcey v. Apfell45 F.3d 106, 111 (2d Cir. 1998)
(quotingRichardson v. Peralegl02 U.S. 389, 401 (1971)Xhe ALJ must apply certain
principles when weighing the evidence, includihg“treating physician rule. See20 C.F.R.

8 404.1527(c)(2) (f we find that a treating sour&eopinion on the issue(s) of the nature and
severity of your impairment(s) is wedupported by medically acceptablaical and laboratory
diagnostic techniques and is not inconsistent with the other substantial evideogedase
record, we will give it controlling weigh). Failing to abide by an Appeals Council remand
order is also grounds for a courtreananl the case See20 C.F.R. § 404.977(b) The
administrative law judge shall take any action that is ordered by the AppmaisiCand may
take any additional action that is not inconsistent with the Appeals Caurgitand orde),
seealso, e.g.Mann v. ChaterNo. 95 Civ. 2997SS) 1997 WL 363592, at *3 (S.D.N.Y. June

30, 1997)Sotomayor, J.).



In this case, there is no dispute concerning the ALJ’s analysis in the firsstdpseof
the required inquiry. She noted that Plaintiff had not worked since his injury, safistgmone.
(Id. at 1042). Next, the ALJ concluded that Holman tsayere impairments” includintmnild
degenerative disc disease and annular bulges of the lumbosacral spine; statushaost |
sprain/strain; and a learning disorderltl.Y. And at step three, the ALJ concluded that none of
those impairments qualified as a listed impairment, which would automatically qualrfiyifiP
for SSDI. (d.). Plaintiff contends, however, that the Commissioner erred at step four by
improperly assessing him with a greater RFC than his exertional aneikedimnal impairments
warranted. Plaintiff argues that his RFC is less than that required essadéortary work,
relying on the assessments of two of his treating physici@iss Mem. LawSupp. Mot. J.
Admin. R. Plead. (“Pl.’s Mem. Law”) (Docket No. 11) 7-8).

More specifically Plaintiff's principal contention concerns the ALJ’s application of the
treating physician ruleHe argues that the ALJ erroneously, and in violation of the Appeals
Council’'s remand order, concluded that the opinions of his treating physicians were uteslppor
by “ample” objective evidence. (F.Mem. Law at 8). Further, Plaintiff argues that the ALJ
erred by according weight @r. Rockets opinion, depite thetreatingphysicianrule and the
Appeals Council’s order that “vague statements” by consulting physiooard not outweigh
the views of treating physiciansld(at 9). Finally, Plaintiff contends that the ALJ “must
consider various factors to @etine exactly how much weight to give the [treating physisjan
opinion.” (Id. (citing 20 C.F.R. § 404.1527(d)(2)). In response, the Commissioner contends that
the ALJ properly considered the views of the treating physicians and “weidlied apinions
of record and reconciled the differences between thegiving weight to a portion of the

assessments of plaintéftreating physicians.” (De&f.Mem. Law at 3). Defendant further notes



that the ALJ “also properly observed that Dr. Gupta’s opinion was contradicted by othe
evidence of record, and that the objective medical evidence in threl iz a whole did not
support some portions of Dr. Gupta’s opinionld.).

Although the issue is a close one, the Court concludes th@bthenissionehas the
betier of theargument.The treating physician rule guides the Commissisreansideration of
medical evidence concerning an SSDI applicahealth statusUnder the rule, the “opinion of a
claimants treating physician as to the nature and sevefitlye impairment is givetcontrolling
weight so long as itis well-supported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantial evidehe¢ ¢cage
record” Burgess v. Astryée37 F.3d 117, 128 (2d Cir. 2008) (quotk@C.F.R.

8 404.1527(d)(2)falteration in original) But when there arggenuine conflic’ between the
treating physiciais issued opinions and that of other medegberts then theCommissioner
may properly redge the conflict. Veino v. Barnhart312 F.3d 578, 588 (2d Cir. 2002gealso
Burgess537 F.3d at 1284alloran v. Barnhart 362 F.3d 28, 32 (2d Cir. 200@jer curiam)
Contrary medical opinions offered by non-examining physicians or comprisingague
conclusions do not suffice to upset the controlling authority of a treating physicgnion.
Burgess537 F.3d 117, 128-29. If the Commissioner does not accord controlling weight to the
treating physicianhe or she must consider sevdeators in deciding what weigho grantthe
treating physiciars opinion. See20 C.F.R. § 404.1527(d)(2)-(5) (including “the length of the
treatment relationship;laboratory findings,” and the specialty of the doctor, among others
TheCommissioner will us evidence provided by a treating physician to evaluate a clagnant
medical impairments and RFC at steps two through four of the sequential inquiry; hahveve

Commissioner retains the discretion to make final determinations concernagants RFC,



whether a claimarg condition equals a listed condition, and how to apply vocational factors.
See20 C.F.R. § 404.1527(d)(2).

In light of the standard of review aftite caséaw elaborating the treating physician rule,
the Court concludes that the ALJ did not err in determining that Plaintiff had theoRIfQdge
in sedentary workThe ALJ credited Plaintifs testimony and the medical evidence to the extent
that she determined, in steps one through four above, that Plaintiff was incapablemhgehis
prior job and that his RFC had declined. Furthermore, the Court cannot say on this record that
the evidence compelled the ALJ to find an RFC lower than that required for sedentiary w
AlthoughPlaintiff is correct thathe ALJ could have pointed smme elements of particular
diagnoses obrs. Gupta and Greenbaum to find an RFC inconsistent with sedentary work, both
doctors alsmfferedcontraryopinions. For exampleDr. Gupta opined that Holman was not
totally incapable of stooping.T(. 970, 104%. In addition,Dr. Greenbaum indicatetthat
Plaintiff could sit for a maximum afight hours. Ifl. at 928, 1045)Given the lack of clarity
from the treating physicians, the Abppropriately “accord[ed] greater probative weight to the
opinion of Dr.Rocker, with lesser and only partial credence given to those of treatirgsour
Greenbaum and Gupta.”ld( at 1046).

Moreover, the ALJ did comply with the Appeals Council order. As noted above, the
order directed the ALJ to explain the weight given to the opinioDsGupta and Greenbaum.
(Id. at 1075). Effectively, the order directed the ALJ to explain how she had atpy@igeéating
physician rule.The ALJdid so in her second decision by “attempt[ing] to reconcile the opinions
of the various treating and examining source$d’ gt 1045;see alsdef.’s Mem. LawSupp.

Mot. J. Admin. R. Plead. Def’s Mem. Law) (Docket No. 1318-19). The ALJreferred tahe

paucity of objective clinical data supporting the most restrictive diagrasssell as the



inconsistency between such a diagnosis and Plamtiily activities.(Tr. 1045). Specifically,

she observed th&@tr. Gupta only “reported that although slightly stiff, the claimsugiait was
essentially unremarkable. While he repdrsome tenderness and limitation of lumbar range of
motion, findings of neurologic compromise are not present. Moreover, diagnostic and findings
[sic] do not show any spinal stenosis, nerve root compromise, subluxation, or radicufopathy
(Id.). TheALJ alsomade certain findings favorable to Plaintgtich as discounting the opinion

of Dr. Miller asinsufficiently supported. Iqd. at1046. Based on the foregoing, the Court
concludes that the ALdomplied withthe treating physician ruend compliedvith the Appeals
Council order.

The Court hasarefullyconsideredhe other arguments raised by Plaintiff in his
memoranda of law and finds theémbe without merit. First, Plaintifontendghat the ALJ
improperly evaluated higstimonyconcerning his pain.SgePl.’s Mem. Law10-14; Pl.5 Mem.
Law Op’'n Def.’s Mot. (“Pl.’s Mem. LawOpp’n’) (Docket No. 16) %&b; Pl.s Repy. Mem. Law
Opp’n Def.’s Mot. (“Pl.’s Rey Mem. Law”) (Docket No. 19) 46). Specifically,Plaintiff
assertghat the ALJ improperly weighed his testimony by finding it “not credible tjindbe use
of negative inferences” drawn from the medical record, rather‘édmploying positive medical
evidence to support her position.” (BIMem Law 10-12). Plaintiff alsoinsiststhat tre ALJ
did not “make findings regardirgis] statements or describe the factors [used to evaluate a
claimants credibility] set forth” in 20 C.F.R. § 408529(c)(3)(ivii), and thus failed to pragly
evaluate his credibility (Pl.’'s Refy Mem. Lawat 56). The ALJ, however, could and did point
to negative clinical findings that undermined Plaintiff's subjective clainis.af 1044 (noting
the lack of “significant medical findings” in Dr. Gupta’s treatment recaradbMRIs that

indicated only “normal or marginal clinical orthopedic findings.”)). In additthe law does not

10



require an ALJ to consider every credibility factor enumerated by 20 C.F.R. § 404.1{%29(c)
and the ALJ here considered a sufficient number of theee, e.g.Pellam v. Astrue508 F.
App’x 87, 91 (2d Cir. 2013 summary order(*The ALJ did not apply an incorrect legal
standard when judging the credibility of [claimant’s] testimony. Although thkd\d not
explicitly discuss all of the relevant factors, [claimant] has fabegoint to any authority
requiring him to do so.”).

Next, Plaintiff contends that the ALS’assessment of Plaint§fRFC was “fatally
flawed’ on the ground that she failed to provide a “functiypfunction” evaluation of
Plaintiff' s capabilities and fead to consider certain of Plainti$f'medical devices, such as a cane
anda TENS unit (a device used to transcutaneously stimulate the nerves to proviadigfin r
(Pl.’s Mem.Law 14-16). Plaintiff relies on Social Security Ruling 8, 1996 WL 374185,
which concerns “implications of a residual functional capacity for lessalfathrange of
sedentary work.”But thatruling indicates that “an individual who uses a medically required
hand-held assistive device in one hmd. a canejmay still have the ability to perform the
minimal lifting and carrying requirements of many sedentary unskilled otonpavith the
other hand.”ld. at *7. Furthermorethe ALJ made the requirddnction-by-function
assessmenthe ALJ weighed the medical evidence and assessed the Pardifacity to
lift/carry, stand/walk, sit, stoop, crouch, crawl, and climb, as well as his mdextarity. Tr.
1043). And whilePlaintiff notes that the ALJ did not assess his ability to push or kil
Mem. Law 16, nothing suggests thtte jobs identified as within Plaintiff capabilities require
those functions.

Finally, Plaintiff alleges that the ALJ relied exclusively on the medical vocatioras,gr

rather than the testimony of thecational expert (Id. at 1723). Plaintiff correctly observes

11



that “other than to note thaf\ocational experttestified at the hearing, the ALJ makes no
further mention of thévocational expertthroughout her decisich.(Id. at 19). It does not
follow, however, thatit is “as if there was nfvocational expertiestimony at aflor that the ALJ
erred. (Id.). To be sure, it would have been preferable for the ALJ to discuss arekpegssly
on the vocational expesttestimony. Busuch discussion is not requirad a matter of l&. Cf.
Brault v. Soc. Sec. Admin. Comn883 F.3d 443, 448 (2d Cir. 2012) (per curiam) (holding that
the ALJ was not required &iateexpressly in the decision the reastwrsaccepting the
vocational expert’s challenggestimony);Redmond v. Astryg:07-CV-0494(LEK/VEB), 2009
WL 2383026 at *13 (N.D.N.Y. July 30, 2009)(ating that even though the ALJ did not
principally rely upon the expert's conclusions in her deciglomfact that'a vocational expert
was consulted in this case” was sufficjerfeurther, n the final analysishe vocational expert’s
testimony ign the record and suppottse ALJs conclusion, insofar as thwecational expert

testified that there werbsavailable to someone with the PlainsfRFC?

2 The Court notes that the ALJ did erroneously rely on certain factors in evaluating

Plaintiff's claim. For example, to support the conclusion that Plaintiff's comditas not as
severe as some opinions indicated, the ALJ noted that the “medical evidenedletts that
solelyconservative treatment was undertaken . . . . The claimant was not hospitadizgd at
time . ... [And the claimant’s prescriptions] were generally effective, witlhgndisant

adverse side effects reported.” (IT044-45). In doing so, the ALJ not only elided evidence that
Plaintiff was prescribed a veritable cocktail of drugs#t 797, 1181), but also drew an

improper inference from the allegedly “conservative” treatment regais&he opinion of the
treating physician [is not] to be discoutiteerely because he has recommended a conservative
treatment regimen.’Burgess 537 F.3d 117 at 128ge also Shaw221 F.3d at 134-35.
Additionally, in evaluating the credibility of Plaintiff's assertions oinpéhe ALJ noted that his
“reported activiies of daily living show that he remained quite functional through the date last
insured . . . showering, grooming, and dressing [himself] . . . perform[ing] some household
chores . . . [caring] for his children, attend[ing] their schetdted activitis and attend[ing]

church services.” Tr. 1045). It is well established, however, that “a claimant need not be an
invalid to be found disabled’ under the Social Security A8dlsamo v. Chaterl42 F.3d 75, 81
(2d Cir. 1997). These errors even takeriogether — do not call for a different result.

12



CONCLUSION
The Court hasarefully reviewed the entire record and finds that the' &détermination
is free from legal error and supported by substantial evidence. Accordmg@pmmissiones’
motion for judgment on the pleadings is GRANTEIRE Plaintiffs motion is DENIEDand the
Complaint is dismissed in its entirety. The Clerk of Court is directed to terminake\Ds.

10 and 13and to close the case.

SO ORDERED.

Dated:March 11, 2014
New York, New York JESSE M. FURMAN
United States District Judge
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