Everett v. City of New York et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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PAUL A. ENGELMAYER, DistrictJudge:

Before the Court is the December, 2012 Report and Recommendation of Magistrate
Judge James C. Francis, Iecommendinghat the Court dismiss plaint#fcomplaintsor
failure tostate a clainfthe “Report”). For the reasons that follow, the Court adopts the Report in
full as toall plaintiffs.
l. Background

The & pro seplaintiffs identified abovedring similar lawsuits pursuant to 42 U.S.C.
8 1983 against the City of New Yofthe “City”), Carection Commissioner Dora B. Schriro,
Mayor Michael Bloomberg, and Dr. Jean Richards of Coriaoto(rectionahealthcare services
provider). The plaintiffs, who am@ wereinmates or detainees in the custodyhafNew York
City Department of Correction at the Anna M. Kross Center on Rikers Island{@&M allege
violations of theifEighth Amendmentights and seek injunctive relief as well as compensatory
and punitive damaged hey allege that thehave not been provided with proper beds, which has
caused lower back, neck, and leg pain, as well as emotional dishesReport Jsummarizing
claims).

OnAugust 27, 2012, the City moved to dismiss the complaints pursubateyal Rule
of Civil Procedure 12(b)(6)See e.g, No. 12 Civ. 4069PAE)(JCF)Dkt. 16-18. Only onef
the 63 plaintiffs—Raheem Watser opposed the motion to dismisSeeNo. 12 Civ. 5687, Dkt.
13. OnDecember 202012, Judge Francis issued the Report, recommending that the City’
motionto dismiss the complaintse granted becausd 63 complaints failed to state a claim on
which relief could be grantedsee e.g, No. 12 Civ. 4064PAE)(JCF), Dkt. 22 The deadline
for plaintiffs to file objectiongo the Reportvas January,2012. None of the 63 plaintiffs filed

objections. Two filed amended complaints.



. Discussion

A. Standard of Review

In reviewing a Report and Recommendation, a district court “may accept, ogject
modify, in whole or in part, the findings or recommendations madbdaynéagistrate judge.” 28
U.S.C. 8636(b)(1)(C). To accept those portions of the report to which no timely objection has
been made, “a district court need only satisfy itself that there is no cleaperthe face of the
record.”Carlson v. Dep’t oflustice No. 10 Civ. 5149 (PAE)(KNF), 2012 WL 928124, at *1
(S.D.N.Y. Mar. 19, 2012(citation omitted)see also Wilds v. United Parcel Se262 F. Supp.
2d 163, 169 (S.D.N.Y. 2003).

B. Non-Objecting Plaintiffs

Because none of the 63 plaintiffs here hswemittedobjections to the Report, a review
for clear error is appropriatéCareful review of the Report reveals no facial error in its
conclusions; the Report is therefore adopteits entirety Because the Report explicitly states
that “[f]ailure tofile timely objections will preclud appellate review,” Repo25,these plaintiffs
failure to object operates as a waiver of appellate revi&se Caidor v. Onondaga Cnt$17
F.3d 601, 604 (2d Cir. 2008}iting Small v. Sec’y of Health & Human Sen&92 F.2d 15, 16
(2d Cir. 1989)).

The Court emphasizes that in adopting the Report, it is also adopting Judge &rancis’
recommendation that plaintiffs be granted permission to amend their complataieta claim
if the facts so permif an EighthrAmendment violation.SeeReport 2324. To do so, a
plaintiff must allege thdt(1) he had a prexisting medical condition requiring a special bed to
protect against serious damage to his future health; (2) he made that medicadrc&ndivn to

the prison officials; (3) he requested a special bed to accommodate such noedltadrg and



(4) his equest was denied by an ‘official [who knew] of and disregard[ed] an exceskit@ ris
[the plaintiff's] health or safety.”Id. at 24 (quotingPhelps v. Kapnolas308 F.3d 180, 186 (2d
Cir. 2002). Plaintiffs may file with the Pro Se Office, an amendsamplaint thaplausibly
makes outhe elementsf a constitutional violatiofl Plaintiffs areadvisedthatany such
complaint, to be viablenustallege theslements omunicipal liability orthe personal
involvement of the individuahameddefendant(s) The requirement® adequately plead such
claimsare set out in Judge Francis’s Rep@eeReport 21-23.

C. Amended Complaints

Two plaintiffs, Langston and Strakérave alreadyiled amended complaints in response
to the Report.SeeNo. 12 Civ. 4961RAE)(JCF), Dkt18 (*Langston Am. Compl.”); No. 12
Civ. 5155 PAE)(JCF), Dkt 27 (“Straker Am. Compl.”) Because the Couadopts the Report
and because the Repaittowedplaintiffs a final opportunity to amend their pleadings, the Court
accepts these anded complaints for filing.

CONCLUSION

For the reasons stated herein, the Court adopts the Reportan fadll of the plaintiffs
listed aboveexcept Langston and Strakefhose 61 laintiffs’ complaintsarehereby
DISMISSEDwith leave to filean amended complainThe Clerk of Court is directed to

terminate any motion to dismipending inthe casslisted above, and to closdl of the cases

! The Court notes that in 13 of these casease numbers2 Civ. 4457, 12 Civ. 4532, 12 Civ.
4638, 12 Civ. 4700, 12 Civ. 4961, 12 Civ. 5127, 12 Civ. 5129, 12 Civ. 5404, 12 Civ. 5668, 12
Civ. 5681, 12 Civ. 5687, 12 Civ. 5691, and 12 Civ. 5872—there is no record oofPiether
theReport was, in fact, mailed the plaintiff. The Court therefore is constrained to assume that
such a mailing did not occur. Because all 63 plaintiffs have the opportunity to amend their
complaint in response to this Opinion so as to properly allege a constitutionaltblese 13
plaintiffs were not prejudiced by lack of notice of the Report.
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except Nos. 12 Civ. 4961 and 12 Civ. 5155. The cases may be reopened without prejudice if a
plaintiff files an amended complaint within 45 days.

The Court accepts for filing Langston and Straker’s amended complaints. The City’s
motion to dismiss— No. 12 Civ. 4961 (PAE)(JCF), Dkt. 19; No. 12 Civ. 5155 (PAE)(JCF), Dkt.
24— is denied as moot. Defendants are directed to respond to the two amended complaint.

Finally, the Clerk of Court is respectfully directed to serve this Opinion and Order on

each of the plaintiffs named in the caption at his address of record.

SO ORDERED.

furl A, Expor,

Paul A. Engelmayer
United States District Judge

Dated: February 11, 2013
New York, New York
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