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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DWAINE TAYLOR "
Plaintiff, 12 CIV 5881 (RPP)
-against- OPINION & ORDER
CITY OF NEW YORK,etal.,
Defendants.
_______________________________________________________ X

ROBERT P. PATTERSON, JR., U.S.D.J.

l. INTRODUCTION

On July 31, 2012, Plaintiff Dwaine Tayfof‘Plaintiff”) filed a 42 U.S.C. § 1983 action
against the City of New York, the New Yo@ity Department of Correction (“DOC"),
Supervising Warden Arthur Olivari, Chiefs DEpartment Larry W. Davis, Sr. and Michael
Hourihane, Warden William Clemons, Deputy Men Turham Gumusdere, Assistant Deputy
Warden Jacqueline Brantley, and John Doe Offiblers. 1-7 (collectively, “Defendants”). The
Complaint alleges that inmatassociated with the Bloods gaagsaulted and injured Plaintiff
while he was in DOC custody on May 24, 201t also on November 6, 2011. (Compl. 11 1-7,
124.) The Complaint further alleges that thassaults were carried out under a widespread
practice called “the Program,” whereby, as a means of controlling hletdé custody, DOC
officers permitted inmates associated with the Bldodsitack other inmatesuch as Plaintiff,
who were not associated with the gang. (8e®Y 2, 26-42, 127, 130, 135.) Plaintiff's suit

raises three principal causes of action: (1) a Manlaiin against the City of New York; (2) a

Plaintiff is also known as Dusetree Taylor. (8=enpl. T 12, ECF No. 1.)
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failure to intervene and/or protect claimaatst the individual DO®fficers; and (3) a
negligence claim against all Defendants. {fi123-37.)

On June 7, 2013, Plaintiff filed the now pemglimotion for sanctions for spoliation of
evidence. (SePl.’s Mot. for Sanctions, ECF No. 23; s@eoPIl.’s Mem. in Supp. of Mot. for
Sanctions (“Pl.’s Mem.”), ECF &l 25.) Plaintiff’'s motion arguebat Defendants breached their
duty to preserve approximately three hours of @igerveillance footage relevant to Plaintiff's
litigation concerning the May 24, 2011 assalftresponse, on June 28, 2013, Defendants filed
an opposition memorandum asserting that thelyrtwaduty to preserve érsurveillance footage
because Plaintiff had not given them any noticki®iawsuit until after the footage was deleted.
(Defs.” Mem. in Opp’n to PIs Mot. for Sanctions (“DefsMem.”) at 4-10, ECF No. 28.)
Defendants also argued that, even if they dieceleduty to preservedtsurveillance footage,
they met this obligation by saving eight minutesaaftage deemed by them to be relevant to
their investigation of Plaintiff's assault. (JdPlaintiff filed a reply memorandum on July 12,
2013, (Pl.’s Reply Mem. in Supp. of Mot. forr&aions (“Pl.’s Reply Men.”), ECF No. 31), and
the Court held oral argument on August 2, 2013, K& Tr., Aug. 2, 2013, ECF No. 35).

After considering the parties’ arguments andtfe reasons that follow, this Court orders
that: (1) Plaintiff's request tpreclude Defendant Brantley framstifying as to what she
observed when she reviewed the now-deletezbthours of surveillandeotage is GRANTED;
(2) Plaintiff’'s request for an adverse inference instruction which would permit, but would not
require, the jury to presume that the deletarveillance footage would have corroborated
Plaintiff's version of the events as allegagaragraphs 54-57 and 59 of the Complaint is
GRANTED; and (3) Plaintiff's motion for reasorakattorney’s fees and costs in connection

with this motion is GRANTED.



. RELEVANT FACTUAL BACKGROUND

A. The May 24, 2011 Assault on Plaintiff

The incidents giving rise to Plaintiff's lawis@against Defendants tiaback to May 2011,
when Plaintiff was twenty-five years old andetainee at the Robert N. Davoren Complex
(“RNDC”) on Rikers Island. (Se€ompl. 11 3-4, 12, 43-44.) Specifically, the Complaint
alleges that, in connection with a court aqua@ce on May 24, 2011, DOC officers transported
Plaintiff from the RNDC to th&ronx Criminal Courthouse, (id. 47); that, while at the
Courthouse, Plaintiff was placed irhalding cell designated “Pen B-4,” (jcee alsd’l.’s Mem.
at 4); that approximately sixteém seventeen other inmates walso in the holding cell at that
time, (Compl. T 47); that among thosénigeheld in the cell was Batise Boytan inmate known
to be a member of the Bloods gang, {i2); that “shortly after entering the holding cell,”
Plaintiff placed his hand on the cell door ambst “in plain sight” ofDOC Officers John Doe
#1-4, (id.f 51); that while Plaintifivas standing in plain siglf DOC Officers John Doe #1-4,
Boyce “viciously punched” him in the face, krkirtg him to the ground and causing him to lose
consciousness, (41 3, 51-54); that, whilBlaintiff was on the ground, six other inmates
associated with the Bloods also hit and kicked him f§d54-55); that, when Plaintiff stood back
up, blood gushed from his nose and he startetirgptilood and he couleél that his jaw was
injured, (id.§56); and that one Bloods mber threatened him with a knife and told him not to
say anything about whatd just happened, (i§.58).

The Complaint further alleges that DOGicdér John Doe #1 came into the holding cell
and saw Plaintiff covered in blooddspitting blood from his mouth, (i§f 54-55); that, instead

of providing assistance, DOGfiger John Doe #1 and the other DOC officers who had observed

?In the Complaint, Plaintiff alleges that his assailant Bagtiste Boyce, (Compl. § 52), but both parties’ papers
refer to him as Batise, (compdPé’s Mem. at 4 wittDefs.” Mem. at 2), and so the Court adopts this spelling here.



Boyce punch Plaintiff, kept Plaintiff in Pen B-4 with Boyce for approximately three more hours,
(id.); that “since no correction officers were comtodis assistance,” Plaintiff decided to get
their attention by grabbing Boyce, (161); that an altercatiomith Boyce then ensued, ()d.
that DOC officers rushed into the cell to break up the fightf[(8R); that one officer separated
the two men by spraying mace into Plaintiff's face,)(idnd that the officers then moved
Plaintiff to another holding cell, where he deaf a statement describing the incidents that had
occurred in Pen B-4, (4] 64-68).

Although Defendants contend that Plaintiff was not visibly injured when they removed
him from the Pen B-4 holding cél(seeDefs.’ Mem. at 6), Plaintiftlaims that one officer told
him that “it looked like his jaw was broken,” ¢@pl. 1 67). A few howrafter being removed

from Pen B-4, Plaintiff was taken from the Bronxr@inal Courthouse to the emergency room at

Lincoln Hospital. (1d 69; see alsDefs.” Answer to Compl. Bnswer”) 1 69, ECF No. 7.) At
the hospital, he was diagnosed with jaw fractare®oth the right and left sides of his face.
(Compl. 11 69-70.) One of his teeth was found torigacted and another tooth was loose. (Id.
1 70.) Plaintiff underwent surgery to adeb¢hese medical issues the next day. 0d70-73.)
During the surgery, doctors closed Plaintiffisv fractures with a metal plate and screws,
removed one of Plaintiff's telet and wired his jaw shut. (1§.73.) Plaintiff renained at Lincoln
Hospital for three days. (14.74.) Then, on or about May 29, 2011, DOC officers transported
him to the North InfirmarfCommand on Rikes Island, (idf 75; see alsAnswer | 75), where

he remained for at least another month, (Compl.  79).

®In support of their claim that Plaintiff was not visibly injured following the assault, Deféndabmitted an
“Incident Photo” Report that includes five color photographs taken of Plaintiff on May 2#,a2@ome point after
he was removed from Pen B-4. (S&ecl. of Diep Nguyen in Supp. of Defs.” Opp’n to Pl.’s Mot. for Sanctions
(“Nguyen Decl.”) Ex. B, ECF No. 29.) The Report inclagectures of Plaintiff's shirtless torso and face from the
front, back, left, and right sides, and also includes a closg-Blaintiff's face. The photo of Plaintiff’s front side is
inexplicably darker than the others.



B. TheSurveillance Video Footage

On May 24, 2011, the day that Plaintiff wessaulted, a ceiling-munted, twenty-four
hour surveillance camera was being used to reb@@vents taking place in the Pen B-4 holding
cell. (SeeDecl. of Katherine Rosenfeld in Supp.Mbt. for Sanctions (“Rosenfeld Decl.”) Ex.
D (“Brantley Dep. Excerpt”) a4-5, ECF No. 24.) On the sarday as the assault, Defendant
Brantley—then the Assistabteputy Warden Executive Otier at the Bronx Criminal
Courthouse—reviewed the video footage that surveillance camera had recorded. &tcB,
6.) At a deposition on April 13, 2013, Defendanaiiey described her review of this footdge.

First, Defendant Brantley stated, she wattctiee use of force footage recorded between
3:00 and 3:15 p.m., which showed Plaintifflgjpang Boyce and the DOC officers using mace to
separate the two men. (SBecl. of Katherine Rosenfeld in &her Supp. of Mot. for Sanctions

(“Rosenfeld Reply Decl.”) Ex. J (“Brantley PeExcerpt”) at 2-4, EE No. 32.) Defendant

“Defendant Brantley was deposed pursuant to Rule 306 Federal Rules of Civil Procedure after this Court
issued an order concluding that “no written policy or procesiexist at the [DOC], with respect to the retention and
preservation of video recordings of assaults and other similar incidents.” (Order, Mal3,EF26 No. 16.) At

her deposition, Defendant Brantleyttied that the DOC requires an officer to “preserve any video surveillance
related to and/or that shows an unusual incident or useaa.” (Rosenfeld Decl. EXD at 41.) According to
Defendant Brantley, the policy leaves the decision to preserveillance footage “solely up to the discretion of the
individual watching the video on that day” and it is silent on a number of related issligdinip how much footage

of a given incident an employee is obligated to preserve or what to do with intgri@otiage when two related
incidents are separated by a period of time. gid1-42; see aldd. at 39-43.)

In addition to Defendant Brantley’s testimony about thedI3rideo retention and presvation procedures, a copy
of a DOC memo titled, “Access to Video Recordings, Re: Investigating Captains” has also been submitted.
(Rosenfeld Decl. Ex. E.) The memo, dated November@®,Hirects that “[a]ll available video recorded evidence
of incidents (including Use of Force incidenshall be made available to the tp assigned to investigate the
incident.” (Id.at 1 (emphasis in original).) The memo fer directs that the assigned Tour Commander, the
Commanding Officer, and the Deputy WardenSecurity, shall “personally review all related reports, evidence,
and any Video Recordings associatethwa use of force incident.”_(lét 2.) The memo does not, however,
address any specific procedures regarding the long-term preservation of these video recordiogs,indefine

the scope of what it means for a video recording ttabsociated with a use of force incident.” (@@f.at 1-2; see
alsoRosenfeld Decl. Ex. D. at 36-37.)




Brantley explained that she theaved approximately four minutethis footage onto a CD (the

“Use of Force Footage®).(Seeid.; see alsdRosenfeld Decl. Ex. C.)

Next, Defendant Brantley stated that, to ustend what if anytimg had caused Plaintiff
to grab Boyce, she watched the footage iackls and saw that, at 12:22 p.m., Boyce had
punched Plaintiff. (Rosenfeld Reply Decl. Ex. J at 2-Dgefendant Brantley further explained
that she then watched the thtemurs of video surveillance faaje forwards from when Boyce
punched Plaintiff to when the Use of Force Footage ended. After doing so, she used a
second CD to save four minutes of the foetdgpicting Boyce’s assault on Plaintiff (the

“Assault Footage”). (Seeid.; see alsdrosenfeld Decl. Ex. B.)

Defendant Brantley testified that she hadaliad the three hours sfirveillance footage

between the Assault Footagedathe Use of Force Footage “more than twice” because she

*The Use of Force Footage shows Plaintiff in the PerhBlding cell, leaning face-forward against the cell door

and scanning the corridor. Boyce can be seen sitting on a bench in the back left corner evidently talking to the two
other inmates in the cell. After twenty-seven seconds,matewalks down the corridor and pauses in front of Pen
B-4. A DOC officer then appears and unlocks the dotitddholding cell. As the offer opens the door, Plaintiff
takes a few steps back and lunges for Boyce. Boyce responds by grabbing Plaintiff by thershdwo more

DOC officers arrive on the scene, usher the other two irmaaieof the cell, and thepproach Boyce and Plaintiff,
who are entangled with their arms around each other. The officers briefly try to sepanaterttentbefore one

officer pulls out a container from his waistband and aimsRtaintiff's face. Plaintiff imnmediately lets go of Boyce
and moves quickly to the door, but an offi standing at the door pushes Ri#iback into the cell and he moves to
the right corner of the cell. Boycetlgen directed to leave the cell and is handcuffed. Moments later, Plaintiff exits
the cell and is also handcuffed. (Femsenfeld Decl. Ex. C.)

®At the hearing, Defense counsel stated that, on thefdhg assault, Defendant Brantley reviewed the footage
preceding the Use of Force Footage after “it was found atiPfaintiff had suffered a broken jaw” because the Use
of Force footage did not show any action that would have caused such an injury. (Hr'g Tr. at 16.

"The Assault Footage shows Plaintiff stargdat the front of the Pen B-4 holding cell. He is looking out into the
corridor and occasionally glancing over his right shoulder. Boyce can be seen sitting on a bench at the back of the
cell, until at minute 2:35, he rises, raises his right hand, and punches Plaintiff on the right side of theyfeee. B

then grabs Plaintiff and shoves him out of the camera’s witawthe back right corner. About forty-five seconds

later, Plaintiff re-emerges and walks to the front of the delhintiff can be seen standing with his back towards the
corridor, while the other inmates form a semi-circle around hApproximately twenty seconds later, as Plaintiff is
swiveling his head evidently to look at the other inmates, the footage endRRa&sawerg Decl. Ex. B.)



wanted the incidents to “make sense in [her] niidRosenfeld Reply Decl. Ex. J at 2.) She

specifically made clear:

Q: It was important for you toeg all three hours of the footage;
correct?
Yes.

Q: You needed to evaluate whether your staff had followed DOC

policies in that time-period; is that correct?
Yes.

Q: You needed to see whether the pen was being adequately
supervised for thosree hours; correct?

Yes.

Q: Okay. And you needed to make sure that the Officers were
coming by at the time they were supposed to?

A: I was trying to see if [Plaintiffl had asked for assistance or
made any indication that he was in distress.

Q: So, another reason you watdhbe three hours is because you
wanted to check if [Plaintiff ki made any contact with any
Correction Officer dung those three hours?

A: Right. And [to see] iinybody else was involved.

Q: You both wanted to see if [Pff had] asked for help, and if
any other inmates were involved with the incident?

A: Yes.
Q: So, there were many reasonby you wanted to watch the
time-period between the [Use Bbrce Footage and the Assault
Footage]; correct?
A: Yes.
(Rosenfeld Decl. Ex. D at 7-8.)

When asked what she had seen during tteethours of surveillance footage, Defendant

Brantley recalled that, subsequent to the fodtstgpwing Boyce hit Plaintiff, Plaintiff moved



immediately to the right-back ower of the holding cell, (seRosenfeld Decl. Ex. D at 17, 50-
51); that approximately four minutes later, Rtdf emerged from the corner of the cell, (see
Decl. of Diep Nguyen in Supp. of Defs.” Opp’nRb’s Mot. for Sanctions (“Nguyen Decl.”) Ex.
A at 2, ECF No. 29); that, for the next three hp&aintiff stood at the front of the holding cell,
with his back to the gate and occasionally spoke to other inmates, 4idRosenfeld Decl. Ex.
D at 11-12, 17-19); that whePlaintiff was standingt the front of the Hding cell was near to
the door through which the DOC officers summadrmnmates for their court appearances,
(Rosenfeld Decl. Ex. D at 12, 17-19, 50-51ttthe DOC officers came to this door and
summoned approximately sixteen inmates for court appearances,&)dand that whenever the
officers came to the door, Plaintifféemed to move away” from them, (at.50-51).

At her deposition, Defendant Brantley counlat remember the number of times that the
DOC officers had come to Pen B-4 to summanates for their court appearances or how long
they stood in front of the cell when they did so. @d9-13, 15-16.) Nor could she recall the
nature or timing of Plaintiff's interactions withetother inmates or if Platiiff had tried to speak
to any DOC officers while in the holding cell. (ldindeed, Defendant Brantley—who was the
only person to review the full tee hours of surveillance footage—pogted that the details of the
footage were “hard to remember” because séyemrs had passed since she had watched it.
(Id. at 16, 32-33.)

During the deposition, Defendant Brantesknowledged that “the decision about which
portions of video surveillance to review afteriamusual incident . . . arse of force [wa]s an
important decision,” which could “have importamiplications down the road” in an internal
DOC investigation, a federal investiipn, or a civil lawsuit. (Idat 46-47.) Defendant Brantley

also stated that she was awat¢he time she reviewed the seitlance footage that “inmates



often bring lawsuits against the [DOC] for thingatthappen in jail,” espedly if “they’ve been
beaten up.” (Idat 39-41.) Nonetheless, Defendant Beyngxplained that, in this case, because
of the DOC'’s policy, she had preserved only the bsForce Footage and the Assault Footage,
and had decided not to save all of the footagfeveen the Assault Footage and the Use of Force
Footage because it did not depict “any other commotion” in the cell or any conversations
between Boyce and the DOC offisear between Boyce and anytbé other inmates. (Nguyen
Decl. Ex. A at 2; Rosenfeld Decl. Ex. D at 4Dgfendant Brantley summarized that the footage
simply “wasn’t needed for the investigat.” (Rosenfeld Decl. Ex. D at 23-25.)

When asked what had happened to the threestaddilm footage intervening the Assault
Footage and the Use of Force Footage, Defendaali®r stated that it likely had been viewable
from her computer for sixty days after the Ma4; 2011 incident, (Rosenfeld Decl. Ex. D at 29);
but then, because the footage had not beeressigrsaved, she could “only assume that the
machine [had] re-cycle[d]” it,_(icat 27). Defendant Brantlex@ained that she believed “the
machine” recycled footage every sixty days becaose time [she had] tried to go back to look
at something that was about ninety days oldiawés not there; [and] then when [she] spoke to
Radio Shop, [which was responsible for ntaining the DOC video monitors and video

surveillance cameras,] they sitidecycles every sixty day$.”(ld. at 27-29.)

8Notably, although Defendants designated Defendant Byamsl¢heir Rule 30(b)(6) witness to testify as to the
DOC's video preservation procedures and although Defendant Brantley testified thaid@@Gurveillance
recordings were preserved for sixty days before being automatically deleted, Defendants endtbant

Defendant Brantley was “mistaken” in her dgstton of the agency’s procedures. ($#&fs.’ Mem. at 7 n.2.) In
fact, without submitting any evidence in support of thistention, Defendants state that it is the DOC's practice to
automatically delete surveillance footage twettdys after it is recorded. (ldt 7; see alsRosenfeld Decl. Ex. A
(“Defs.” Resps. & Objections to P.’Requests for Admis.”) at 5.)



C. L egal Proceedings Arising from the May 24, 2011 | ncident

During her deposition, Defendant Brantley testifthat, at some point within fifteen
business days of the May 24, 2011 assault on Plaistiéf,had helped to prepare an investigation
“package” recommending that Boyce be-arrested” for assaulting Plaintiff.(Rosenfeld Decl.

Ex. D at 33.) The DOC'’s investigation package included copies of the Assault Footage and the
Use of Force Footage and was sent onédttonx District Attorney’s Office. (Sadr'g Tr. at
20; see als®efs.” Mem. at 8-9.) Aspart of the DOC'’s investigi@n into the incident, a DOC

investigator interviewed Plaiifitat the North Infirmary Command. (Compl. {1 76-77;_see also

Answer {1 76-77.) During the interview, the D@@estigator asked Plaintiff if he wanted to
press charges against Boyce, and Plaintidf am that he did want to do so. (Id.
Approximately one week later, Plaintiff mettiva Bronx Assistant Digtt Attorney. (Id) The
Bronx District Attorney’s Office subsequentlyraeened a grand jury hearing, at which Plaintiff
testified, and Boyce was indicted on criminbbrges, which remain pending. (Compl. Y 78;
Answer | 78;_see alddr'g Tr. at 20.)

On July 28, 2011, approximately sixty-fiveydaafter the May 24, 2011 incident, Plaintiff
filed a Notice of Claim against the City New York. (Rosenfeld Reply Decl. Ex. K.)
Plaintiff's civil rights suit followed on July 31,082. When asked if she wasurprised to learn
that Dwaine Taylor had filed a lawsuit bdsen what [had] happened to him,” Defendant
Brantley answered, “I can’'t sayMas surprised. | knew that | recognized the name.” (Rosenfeld

Reply Decl. Ex. J at 6-7.)

°At the hearing, Defendants represented that DOC offiseested Boyce on May 24, 2011 “as soon as the facts
came to light” on the same day that the assault hadrec;{Hr'g Tr. at 14), whie may explain the “re-arrest”
terminology that Defendant Brantley used in her deposition.

10



[11. DISCUSSION
A. Spoliation
The Second Circuit defines spoliation ase‘destruction or significant alteration of
evidence, or the failure to preserve propéot another’s use aidence in pending or

reasonably foreseeable litigatiorMWest v. Goodyear Tire & Rubber C&67 F.3d 776, 779 (2d

Cir. 1999). A party seeking sanctions for spadia of evidence must &blish the following
three elements: “(1) that therpahaving control over the evidenbad an obligation to preserve
it at the time it was destroyed; (2) that the resavere destroyed with a culpable state of mind;
and (3) that the destroyed eviderwas relevant to the party’sch . . . such that a reasonable

trier of fact could find that itvould support that claim.” Ref@ntial Funding Corp. v. DeGeorge

Fin. Corp, 306 F.3d 99, 107 (2d Cir. 2002) (internal quiota marks omitted). If the moving
party proves each of these elements in the coofexdiscovery order violation, then a court has
authority to impose sanctions umdRule 37 of the Federal Rule§Civil Procedure. Fed. R.

Civ. P. 37(b). Absent a diseery order violation, a court may impose sanctions for the
spoliation of evidence pursuatot“its inherent power to manage its own affairs.” See

Residential Funding306 F.3d at 106-07.

1. Duty to Preserve Evidence

“The obligation to preserve evidence ariseewfa] party has notice that the evidence is
relevant to litigation or when a party shouldrb&nown that the evidence may be relevant to

future litigation.” Fujitsu Ltd. v. Fed. Exp. Cor247 F.3d 423, 436 (2d Cir. 2001). The duty

requires that “anyone who anticipates being a party or is a party to a lawsuit . . . not destroy
unique . . . evidence that it kneywor reasonably should know redevant in the action.”

Zubulake v. UBS Warburg, LL220 F.R.D. 212, 217 (S.D.N.Y. 2003) (internal quotation

11



marks omitted).
a. When Defendants’ Preservation Duty Arose

Defendants’ duty to preserve evidence reteva Plaintiff's litigation concerning the
May 24, 2011 assault arose withiwaek of the assault and thaghin the twenty-day period
that the DOC maintained surveill@nfootage before erasing it. (92efs.” Mem. at 7.)
Defendants should have reasonafyicipated that Plaintiff wodlfile a lawsuit against the
DOC for failing to protect him in connection withe events that had taken place in Pen B-4
because the DOC has documented that, in thdreds of other instances where inmates have
been injured while in DOC custody, lawsuitsthg injured inmates agast the agency have
invariably ensued. _(Sdeosenfeld Reply Decl. EX] (DOC's Litigation Tracking
Compilation”); see als@ompl. 11 30-34 (discussing slan cases filed against DOC).)

Indeed, at the time that Defendant Brantieyiewed the surveillance footage, she “knew
that inmates get beaten up by other inmates and claim that it was the [DOC]'s fault.” (Rosenfeld
Decl. Ex. D at 39-40.) Defendant Brantley also knatithe time that sheviewed the footage,
that Plaintiff had been beaten up andiiegiby a fellow inmate, removed from the Bronx
Criminal Courthouse, taken to the emergen@mat Lincoln Hospital, and diagnosed with a
broken jaw. (Sed. at 39-41; Hr'g Tr. at 16.) Indalition, she would have known that, after
three days, Plaintiff was mogtldrom Lincoln Hospital to tb North Infirmary Command on
Rikers Island, (id] 75; see alsBnswer § 75), where he remauhfor at least another month,
(Compl. 1 79), and where he was miewed by a DOC investigator, (i§lf 76-77; Answer
19 76-77).

In analogous situations where a party has kedge that certain types of incidents tend

to trigger litigation, courts withithe Second Circuit have found tlaatluty to preserve relevant

12



video footage may attach as soon as the triggémicigent occurs and prior to when a claim is

filed. For example, the court in Slovin v. Target Corporatidm 12 Civ. 863 (HB), 2013 WL

840865, (S.D.N.Y. Mar. 7, 2013), ruled that thdéigdtion to preserveideo footage of a
customer’s fall in a Target store attachedttat time of the accident” because “Target was
undoubtedly aware immediately following the fakhthhe video would likely be relevant to
future litigation.” 1d.at *3. As is particularly relevd to the present case, the Slo@aurt
reached its decision after considering that Taogét saved video recordings for thirty days
from the date of creation and the plaintiff hddd her lawsuit approximately four months after
the incident in questiof?. Id.

Similarly, the court in Matteo Kohl's Depatrment Stores, IndNo. 09 Civ. 7830 (RJS),

2012 WL 760317, (S.D.N.Y. Mar. 6, 2012), foundtth-even though an injured plaintiff had
waited ten months before filing a claim and desthe fact that the defendants only retained
video surveillance footage for sixty days—étk [was] little doubt thatt the time of the
accident, [d]efendants could have expected [p]laintiff to file a lawsuit.atl¥3, aff'd, 2013

WL 3481365, at *2 (2d Ciduly 12, 2013); see alffimoes v. Target CorpNo. 11 Civ. 2032

(DRH), 2013 WL 2948083, at *3 (E.D.N.Y. June 2013) (holding that t duty to preserve
video surveillance footage attaxh“[o]n the same day as the incident [because] Target had
knowledge of the [plaintiff's] slip and fall, . and [also knew] that there was liquid on the floor

where plaintiff fell”); Siggeko v. Kohl's Dep’t Stores, IncNo. 06 Civ. 2281 (JS), 2009 WL

750173, at *3 (E.D.N.Y. Mar. 17, 2000)Assuming that Plaintiff suffered some injury, Kohl's

1°At oral argument and itheir papers, Defendardsserted that Slovinas distinguishable because “counsel in that
case [had] contacted [the] defendants . . . one week afterxctdent and requested video immediately.” (Hr'g Tr. at
18; see als®efs.” Mem. at 9-10.) This fact is, howeyef little use to Defendants because_the Si@ouirt

expressly stated that counsel’s comngations with Target were “simply icing on the cake, since the obligation [to
preserve the video footage] arose at the timb®fccident.” 2013 WL 840865, at *3.

13



could have anticipated thatatiff would file a lawsuit shortly thereafter.”).

Accordingly, given the facts of this casadahe DOC'’s experienaeith prior litigation
arising from inmate on inmate assaults, isweasonable for Defendants to have anticipated
within a week of the May 24, 2011 assault thatrRifhiwould initiate litigation against the DOC
for failing to protect him. Defendants’ duty poeserve evidence relevant to such a lawsuit by
Plaintiff therefore arose prior to whéme surveillance footage was deleted.

b. Scope of Defendants’ Preservation Duty

Once the duty to preserve evidence attach@arty must save any evidence that it

“reasonably should know is relevamd’ an anticipatedction. Zubulake?220 F.R.D. at 217; see

alsoUsavage v. Port Auth. of N.Y. & N,No. 10 Civ. 8219 (JPO), 2013 WL 1197774, at *10

(S.D.N.Y. Mar. 26, 2013) (acknowledging that, white duty to preserve video surveillance

does not include “allootage,” it does encompass the preation of all “poéntially relevant

footage”) (emphasis in original).

In anticipating that Plaintiff would bringlawsuit against the DOC for failing in its duty
to protect him, Defendants should have reasgriaidwn that any evidenaiepicting Plaintiff's
treatment in the Pen B-4 holdinglogould be relevant to hisYesuit. Such evidence should
have included the entire three hours of surveikafootage not only because the footage related
to how Plaintiff's jaw became severely injured while in the holding cell, but also because it
contained evidence of: (1) the manner in which D@iiers had carried out their duty to protect
the cell inmates before and after Plaintiff wgsiied and (2) the identity of potential witnesses
to the assault. Indeed it wamsasonable for Defendants to have known that the full length of
recorded surveillance footage was relevant tonBffis lawsuit because they were interested in

the footage for somewhat the same reasons. As Defendant Brantley herself acknowledged,

14



viewing the complete recordirgycouple of times was necesstryetermine if DOC officers

had followed DOC policies and adequately supervisedholding cell, and also to see if Plaintiff
had made any contact with anfficers during those three hours,asked for assistance, or made
any indication that he was in distress. (esenfeld Decl. Ex. D at 6-9.)

Defendants argue that, even if they did have a duty to preserve the video surveillance
footage, they met this duty by preserving wihaty describe as the only two four-minute
segments of “relevant” footage. (Seefs.” Mem. at 5.) Dendants’ argument, however,
misconstrues the scope of “all relevant evaErunder the reasonablet@ipation of litigation
standard. Under the DOC'’s video preseonmatolicy, DOC officers are required to make
“available video recorded evidence of incidentsbrder “to enhance ¢hinvestigation process
of Use of Force and Unusual Incidents.” (Roskhiizecl. Ex. E.) Defendant Brantley testified
that, pursuant to this policghe saved only the footage thapicted “the actual unusual
incident” when Boyce punched Plaintiff, anthétactual use of force” when the DOC officers

used mace to separate Plaintiff and Boyce. (Rosenfeld Reply Decl. Ex. J at 7; Sawsaideld

Decl. Ex. D. at 41-42.) Aboutéhsurveillance footageetween these two eusnshe stated, “it
wasn’t needed for the investiga.” (Rosenfeld Decl. Ex. D &5.) The fact, however, that
only two four-minute portions of surveillance footage were deemed relevant to the DOC'’s
investigation of the use of force and inmate on irenassault is separate and apart, and also less
broad, as the inquiry about whaas “potentially relevant” ta lawsuit against the DOC for
failure to protect._Sedsavage2013 WL 1197774, at *10.

Thus, because as discussed above, Defesmidhntild have reasonably known that the
entire three hours of surveille@ footage would be relevantadawsuit agaist the DOC for

failure to protect and becauséstfootage has been destroyed, Defendants have breached their
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preservation dut% SeeSlovin, 2013 WL 840865, at *3 (concludy that the defendant’s
obligation to preserve surveillance footage regplithat it save an “unedited version of the
footage . . . that [wa]s continuous and certalahger than two minuté$ecause the preserved
footage could have shown relevant events legadmto and following the incident); Essenter v.

Cumberland Farms, IndNo. 09 Civ. 0539 (LEK), 2011 WL 124505, at *7 (N.D.NY. Jan. 14,

2011) (*[T]here is no doubt that a video depicting the time before, during, and after an incident is
relevant to determine what actually happeaethe moment the injury occurred.”); see also
Simoes 2013 WL 2948083, at *4.

2. Culpable State of Mind

“Even where the preservation obligatiorshmeen breached, sanctions will only be
warranted if the party responsilita the los[t evidence] hadsafficiently culpable state of

mind.” In re WRT Energy Sec. Litig246 F.R.D. 185, 195 (S.D.N.Y. 2007). A party is found to

have acted with a sufficiently culpable statenind when “evidence was destroyed knowingly,

even without intent to breach a duty to preserve it, or negligerigsidential Funding306

F.3d at 108 (internal quotation marks or@jtéemphasis in original); see alReilly v. Natwest

Mkts. Grp. Inc, 181 F.3d 253, 267 (2d Cir. 1999) (acknowledgthat the failure to preserve

n support of their argument to the contrary, Defendants rely on Usavage v. Port Authority of New York & New
JerseyNo. 10 Civ. 8219 (JPO), 2013 WL 1197774 (S.D.N.Y. Mar. 26, 2013). Oi8kx’ Mem. at 5.) Specifically,

in Usavagethe dispute focused on surveillance footage that had been recorded by mattiptas at different
locations in a train station. S8613 WL 1197774, at *10. The defendant had saved surveillance footage recorded
by cameras at the locations which plaintiff identifiedis own statements, but the defendant had not saved any
footage recorded at the locations which plaintiff failed to identify. Bdcause some of the footage that was deleted
“might have captured” the contested incident, the plaintiff argued spoliation sanctions wateri _Id. The
UsavageCourt rejected this “speculative” argument becauseritluded that the plaintiff had failed to put the
defendant “on notice of the potential salience of th[e] deleted footage Ih kb doing, the Court reasoned that

“[tlhe fact that, with perspective adjusted by hindsight and over a year of discoverghit{h@ve] be[en] helpful

for [the defendant] to have preserved the disputed footage does not contrddtédbly, the dispute here involves
only one camera and Defendants canraintkhat they had no notice of theotential salience” of the footage that
this camera recorded.
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evidence can fall “along a contium of fault—ranging from inre@nce through the degrees of
negligence to intentionality’{(internal quotation marks omitted).
a. Negligence
As multiple other courts have recogniz&ahce the duty to preserve attaches, any
destruction [of relevant evidence] & a minimum, negligent.”_Slovi2013 WL 840865, at *4

(internal quotation marks omitted); see afatulake 220 F.R.D. at 218, 220 (recognizing that,

once a party reasonably anticipates litigationufailto suspend routine document destruction
constitutes negligence). Here, as just disaidbe duty to preserv@e full three hours of
surveillance footage attachedidr® the footage was destroyledcause Defendants should have
known within a week of the May 24, 2011 assault thatfootage would beslevant to a lawsuit
for failure to protect. Thus, atminimum, Defendants were negligent in allowing the footage to
be deleted. Se8lovin, 2013 WL 840865, at *4.
b. Gross Negligence
Defendants were not, however, “grossly negiitj in failing to preserve the full three

hours of surveillance footage. In its recepinion, Chin v. Port Authority of N.Y. & N.J685

F.3d 135 (2d Cir. 2012), the Second Circuit rejectedottoposition that the “failure to institute a
‘litigation hold’ constitutes gross negligence pef g& at 162, and this casg not akin to the
circumstances in which other courts post Gtawe found gross negligence to exist Sekisui

American Corporation v. HarNo. 12 Civ. 3479 (SAS), 2013 WL 4116322, at *6 (S.D.N.Y.

Aug. 15, 2013) (finding gross gkgence where plaintiffielayed instituting litigation hold until
fifteen months after notice of claim afalled to notify party rgsonsible for preserving its

documents for an additional six months).
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In this case, no relevant evidence is purpottelaave been destrayafter Plaintiff filed
his Notice of Claim. Rathethe three hours of contested surveillance footage were destroyed
prior to when Plaintiff filechis Notice of Claim and pursutto the DOC’s automatic video
recycling procedures. Plaintiff has introducexdevidence to suggest that any DOC officer
willfully deleted the surveillance footage; and Defants did, at least, preserve eight minutes of
footage. In addition, Defendanboth conducted an internal irségation into the assault on
Plaintiff and assisted with tHg&ronx DA'’s prosecution of BoyceTaken together, these factors
suggest that—while the DO@ight have troublingly ad hodadeo retention and preservation
policies—the destruction of the surveillance & in this case was only negligent. Séén,
685 F.3d at 162 (directing that the failure to adpgod preservation practices is but “one factor

in the determination of whether da@ry sanctions should issue”); see ésbulake 220

F.R.D. at 221 (finding that even though a defendaeas “negligent, and possibly reckless,” in
preserving relevant documents, defendant hatv@en intentionally or grossly negligent).

3. Assistive Relevance

Finally, a party seeking sanctions for spiddia must “adduce sufficient evidence from
which a reasonable trier of fact could infer f{ithe destroyed or unavailable evidence would

have been of the nature allelgay the party affected by its steuction.” Residential Funding

306 F.3d at 108-09 (quotation marks and citations omitted). In other words, the moving party
must demonstrate not only that the spoliat@tyed “relevant” evidence as that term is
ordinarily understood, but alsoaththe evidence it destroyed wdulave been of some “assistive
relevance” and favorable to the moving party’s claims or defensesd.$¢d08-10 (explaining

that “relevant” in context of spoliation sammns “means something more than sufficiently
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probative to satisfy Rule 401 of tkederal Rules of Evidence”); see aBhit One Commc’ns,

Inc. v. Numerex Corp271 F.R.D. 429, 438-39 (S.D.N.Y. 2010); Zubulak20 F.R.D. at 221.

Where, as here, evidence has been odgstr due to negligence, the party moving for
sanctions bears the burden of establishingtlieatiestroyed evidence would have been favorable

to his claims._SeResidential Funding306 F.3d at 109; see al@wbit One Commc’'n271

F.R.D. at 439 (“In the absence of bad faitlothrer sufficiently egregiousonduct, it cannot be
inferred from the conduct of thedmtor that tle evidence would even have been harmful to
him.”) (internal quotation marks omittedA moving party can carry its burden and make
“[s]uch a showing . . . by poimtg to extrinsic evidence tending to demonstrate that the missing

evidence would have been favorableite movant.”_Treppel v. Biovail Cor®49 F.R.D. 111,

122 (S.D.N.Y. 2008). This burden notwithstandifagcourt must not hold the prejudiced party
to too strict a standard ofquf regarding the likely contents the destroyed or unavailable
evidence because doing so would . . . allow padieo have destroyed evidence to profit from

that destruction.”_In r@fizer, Inc. Sec. Litig.288 F.R.D. 297, 315 (S.D.N.Y. 2013) (internal

guotation marks omitted); see aResidential Funding306 F.3d at 109; Kronisch v. United

States 150 F.3d 112, 128 (2d Cir. 1998).

Here, Plaintiff has met his burden to shihat the deleted surveillance footage would
have been of the nature he alleges basedeofollowing circumstantial evidence: (1) Plaintiff
went into the Pen B-4 holdirgell without a broken jaw antte emerged at around 3:15 p.m.
with one, (see generallyompl.); (2) the Assault Footageosts that Boyce punched Plaintiff at
around 12:22 p.m. and that there were approxipdifteen to twenty other inmates in the
holding cell at the time, (sdRosenfeld Decl. Ex. C); (3) the &sf Force Footage shows that at

around 3:00 p.m. only two inmates besides Bfaiend Boyce remained in the cell, (see
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Rosenfeld Decl. Ex. B); and (4) Defendant Brantkstified that, over theourse of three hours,
DOC officers removed inmatesofn Pen B-4 for court appearances, and that whenever the
officers did remove an inmate, they came ®Mblding cell door, near which Plaintiff was
standing, (se®osenfeld Decl. Ex. D at 8, 12, 17-19, 50-51).

Taken together, these facts suggest that fifaivas left injured in the Pen B-4 holding
cell for three hours while DOC officers repeateciyne to the holding cell door to remove other
inmates. A reasonable trier of fact could therefinfer that, had the surveillance footage not
been deleted, it would havercaborated his allegation that @officer John Doe #1 came into
the holding cell and “looked riglait” Plaintiff, who was “covereth blood and . . . spitting blood
from his mouth and did nothing® (Compl. 1 59.) A reasonable trier of fact could also infer
that the destroyed surveillance footage woulehsupported his allegatis that “no DOC staff
took any steps to protect him” duriagd after the assduly Boyce. (1df{ 54-55.) A
reasonable trier of fact couldus further infer that the desyex surveillance footage would
have supported Plaintiff’'s claim that the DOffiaers in charge ofgervising the Pen B-4
holding cell breached their duty to protect himyware behaving in an otherwise negligent or

complicit manner on May 24, 2011. (Sdef{ 130-3, 134-35); see alStovin, 2013 WL

840865, at *5 (finding deleted vidsaorveillance footage to havedn of assistive relevance in
tort action against Target because the footage “would have shown whether the Target employees
were following or blatantly disregarding the imtal policies described. . [at] deposition”).

Requiring Plaintiff to provide nre direct proof as to the content of the surveillance

footage would be to hold him ttoo strict a standard of proofit contravention of controlling

2The preserved Use of Force Footage shows that Plaintiff was wearing a black shirt, which wshnhriglood,
and khaki-colored pants, which could be construed as showing a pink area on the left kegaofiég as Plaintiff
is being removed from the holding cell. (SResenfeld Decl. Ex. C.)
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precedent. SeResidential Funding306 F.3d at 109; Kronis¢h50 F.3d at 130. Accordingly,

because Plaintiff has shown that the deletecethorirs of surveillance footage would have been
favorable to his claims and because Defen8aamtley was the only person to have reviewed
this footage before it was deldtehis Court finds that Plaintiff has been prejudiced by the
destruction of the surveiltee footage and spoliationrgdions are in order.

B. Appropriate Sanctions

Having found Defendants liable for the spoliatairevidence, the issue of sanctions must
be considered. A district court has broad @dison when determining ¢happropriate sanctions
for spoliation so long as the sanctions imposed‘molded to serve the prophylactic, punitive,
and remedial rationales underlyitige spoliation doctrine.” West67 F.3d at 779. The Second
Circuit has elaborated that séinas serve the purpose of: “(d¢terring parties from destroying
evidence; (2) placing the risk ah erroneous evaluation of the content of the destroyed evidence
on the party responsible for its destructiamg §3) restoring the party harmed by the loss of
evidence helpful to its case to where the partyldtave been in the absence of spoliation.”

Chin, 685 F.3d at 162 (quoting Byrnie v. Town of Cromw243 F.3d 93, 107 (2d Cir. 2001)).

Here, Plaintiff requests that the Court: (1) preclude Defendant Brantley from testifying as

to what she observed when she reviewed thedeleted three hours efirveillance footage;
(2) provide an adverse inference instruction Wwhimuld permit, but would not require, the jury
to presume that the deleted surveillance foovem@d have corroborated Plaintiff’'s version of

the events as alleged in paraggra 54-57 and 59 of the Complatiand (3) award reasonable

These allegations in the Complaint read as follows:

54. On information and belief, Mr. Taylor remained unconscious, lying on the floor for
several minutes. While he lay on the floor of the holding cell, in full view of Defendants
John Doe #1-4, who were less than ten feet away in the hallway outside the cell, Mr.
Boyce and approximately six other inmates believed to also be members of the Bloods
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attorney’s fees and costs iarmection with this motion._(Sdd.’s Mem. at 16; Pl.’s Reply
Mem. at 9-10; Hr'g Tr. at 10-11, 31.)

1. Preclusion Order

Plaintiff seeks to preclude Defendant Bragtfrom testifying about what she saw when
she reviewed the now-deleteddahrhours of surveillance footagfl.’s Mem. at 17-19; Pl.’s
Reply Mem. at 9-10; Hr'g Tr. at 10-11, 31.)akritiff argues that if Defendant Brantley is
allowed to testify from memory about this fage, it would not only banfairly prejudicial to
him, but it also would improperly help Defendaastablish that they are not liable for what
happened to Plaintiff while he wasthe Pen B-4 holding cell._(Sék)
Although preclusion is sometimes descdlas an “extreme” sanction, Outley v. New
York, 837 F.2d 587, 591 (2d Cir. 1988), courts often rely on the remedy “to mitigate the specific

prejudice that a party would ottwase suffer” as a victim ofpoliation, In re WRT Energy Sec.

Litig., 246 F.R.D. at 200; see alg¢est v. Goodyear Tire & Rubber C467 F.3d at 180

(advising a district court to coigker the sanction in tandem wittther sanctions as a way to

“fully protect” an injured party from prejudice).

approached Mr. Taylor. Then, Mr. Boyce ahd other inmates repeatedly kicked and hit
Mr. Taylor in an assault that lasted several more minutes.

55. When Mr. Taylor regained consciousness, he was laying on the floor of the holding cell,
surrounded by inmates. Mr. Taylor saw nareotion officers in tke cell, and no DOC
staff took any steps to protecthior to stop the assault.

56. Mr. Taylor stood up and began to spit blood out of his mouth. Blood was also gushing
out of his nose. He had a searing pain in his jaw and could feel that his jaw was seriously
injured. He was dizzy and wobbly on his feet.

57. The other Bloods in the cell were loudtpngratulating Mr. Boyce for knocking Mr.
Taylor out.

59. Defendant John Doe #1, who is a heavy-skegrt African Americarcorrection officer,
then entered the cell and removed several of the inmates, on information and belief, to
bring them up for their coudppearances. Defendant John Doe #1 looked right at Mr.
Taylor, who was covered in blood and still spitting blood out of his mouth—and did
nothing.
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Preclusion is warranted in this case besegpermitting Defendant Brantley to testify
about what she observed on the now-deleteceglance footage would only serve to exacerbate
the harm that Plaintiff has suffered throupk loss of the surveillance footage. $dwn, 685
F.3d at 162. Defendant Brantley was the only petsoaview the entire length of the footage
and that footage is now destroyed and unab&el Plaintiff's ability to cross-examine
Defendant Brantley about the deleted footaghesefore severely compromised. This fact,
combined with the fact that Defendant Brantieyerself a defendant in this action and her
testimony would bear directly on higability, further ircreases the risk that her testimony might
be unduly colored in some wa}.

Preclusion is also appropriate because ggng Defendant Brantley to testify about the
now-deleted surveillance footagepés the risk of “an erroneoegaluation” on Plaintiff, who is
the injured party, and not—as it should be—on Defendants CBi@e685 F.3d at 162. During
her deposition on April 23, 2013, Defendant Brandelgnowledged that she had last reviewed
the surveillance footage severabyg ago and the lapse in time since then had made some of the
footage details “hard to remember.” (Roséohieecl. Ex. D at 16, 32-33.) Defendant Brantley
admitted, for example, that she could no longer remember whether Plaintiff spoke to any DOC
officers during the three hours thatwas in the Pen B-4 holding cell. (lat 9-13, 15-16.)
Were Defendant Brantley to testify at trialeslhiould be even father removed in time from her
last review of the sueillance footage and the risk of arroneous evaluation of what she

observed on the now-deleted surveillafaaage would be only greater.

In addition to this credibility concern, the Court is aismbled by the fact thaat her deposition, Defendant
Brantley testified she had never been sued before, wifantjrshe has been named as a defendant in three prior
actions in the Southern District of New York, ($@esenfeld Reply Decl. Ex. 1), and has given deposition testimony
as a defendant in two of these suits, ldeklen v. City of New York, et alNo 08-cv-9601, ECF No. 35-3, and
Parrilla v. City of New York, et alNo. 09-cv-8314, ECF No. 33-10.
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For these reasons, and to mitigate the smegrgjudice that Plaintiff might otherwise
suffer on account of Defendants’ spoliation, Defent Brantley is precluded from testifying
about what she observed during the portions ektirveillance footage that have since been
deleted.

2. Adverse Inference

An adverse inference is appropriate inesaghich involve the mgigent destruction of
evidence “not because of any finding of moral abipty, but because the risk that the evidence

would have been detrimental rather than favierghould fall on the party responsible for its

loss.” Residential Fundin@06 F.3d at 108 (citing Turner Hudson Transit Lines, Incl42
F.R.D. 68, 75 (S.D.N.Y. 1991)).
Here, Plaintiff requests that the Court pae/ian adverse inference instruction, which
would permit, but would not reqay the jury to presume thidte deleted surveillance footage
would have corroborated Plaintiff's version oéthvents as alleged in paragraphs 54-57 and 59
of the Complaint. Plaintiff contends that this adverse inference instruction “is most appropriately
against the individuals who weemployed at the Bronx pens [on May 24, 2011] so Defendant
Brantley and John Does4l* (Hr'g Tr. at 36.)
Given the “evidentiary, prophylactic, punitivand remedial rationales” underlying the

remedy, Kronischl150 F.3d at 126, and in light of the foregoing analysis finding Defendants

liable for the spoliation of the surveillance foatathe Court finds that a permissive adverse
inference instruction against thedimidual defendants in this caseaiso an appropriate sanction.
Had Defendants complied with their obligatiorpt@serve the surveillance footage it would be
available in this litigatiorio provide evidence concerning whether DOC officers adequately

supervised the holding cell, whether Plaintifked the DOC officers for assistance, and whether
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the DOC officers ignored evidentteat Plaintiff was seriously jared. An adverse inference
instruction will help to restore the evidentiaryidae and to ensure that Plaintiff does not suffer
any undue prejudice from Defendants’ negligen®¢ course, “[w]hethea reasonable trier of
fact actually will draw [the] infeence [put forth by Plaintiff] i matter left for trial.”_Byrnig

243 F.3d at 110. To this end, the Court witlifeon the language oféhinstruction at the

charging conference.

3. Attorney’s Fees and Costs

The Court’s imposition of spoliation sammms warrants the award of reasonable
attorney’s fees and costs to RIlf for his efforts with respect to this motion. Such a monetary
award is appropriate because it serves thedéal purpose of making Plaintiff whole for the
costs he has incurred as a resf@ilDefendants’ spoliation. S&#ovin, 2013 WL 840865, at *7
(awarding costs where party negligently faileghteserve relevant videsurveillance footage);

see alsdn re WRT Energy Sec. Litig246 F.R.D. at 201 (discussing remedial purpose of

attorney fee award igpoliation context). In order tetermine the amount of the award,
Plaintiff's counsel should submit a fee applicatto be assessed by the Court and also send a
copy of the application to Defense counsel.
V. CONCLUSION

After considering the parties’ arguments andtfe reasons that follow, this Court orders
that: (1) Plaintiff's request tpreclude Defendant Brantley framstifying as to what she
observed when she reviewed the now-deletedesllamce footage is GRANTED; (2) Plaintiff’s
request for an adverse inference instruction twiarould permit, but would not require, the jury
to presume that the deleted surveillance foovem@d have corroborated Plaintiff’'s version of

the events as alleged in paragraphs 54s&¥59 of the Complains GRANTED; and (3)
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Plaintiff's motion for reasonable attorney’s fesegd costs in connection with this motion is
GRANTED.

SO ORDERED.

Dated: September 4, 2013
New York, New York

__sls
RobertP. Patterson
U.S.D.J.
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