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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
MANUEL A. TRINIDAD, et al.,
12 Civ. 6094 (PAE)
Plaintiffs, :
—V— : OPINION & ORDER
PRET A MANGER (USA) LIMITED, et al., :
Defendants. :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

Manuel Trinidad brings this #ion on behalf of himself ansimilarly situated persons,
alleging violations of the Fair Lab&tandards Act (“FLSA”), 29 U.S.C. 88 2eiseq.and New
York Labor Law (“NYLL") 88 191et seq Trinidad alleges that a number of stores owned by
Pret A Manger (USA) Limited (“Pret”) in Nework City maintained unlawful employment
practices, involving failure to &guately compensate employees for off-the-clock and overtime
work, and violations ofip-pooling regulations.

Plaintiffs move for conditinal certification of a class under the FLSA, and court-
facilitated notice to all non-exempt Pret “Tedembers” employed by Pret in New York City
stores during the last six yeaBret opposes that motion, and mete strike declarations filed
by four plaintiffs. For the reasons that follawe Court (1) denies Pret’'s motion to strike; (2)
grants conditional certigation for plaintiffs’ claims of oveirne violations, limited to six Pret
locations in New York City, but denies ceitdtion based on allegatie of non-overtime off-
the-clock work and alleged tip-pooling violations; and (3) approves &ailitated notice for
the six Pret locations by means of certifiedIt@prospective class members and non-public

posting of notice in the degnated Pret locations.
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Background®

A. Factual Allegations

Pret is a foreign corporationitiv 33 stores in New York Cit§as well as locations in
several other U.S. cities. All New York stora® wholly-owned subsidiaries of the parent
corporation. Am. Compl. 99 6-8.

To date, five Plaintiffs havepted in to this action: Manuel Trinidad, Janckell Fermin,
Jason Fermin, Prospero Trinidad, and Solafmgacoso. These plaintiffs were employed by
Pret at various times between 2008 and 2012. Trirad. 9 1; JanckeDecl. § 1; Jason Decl.
1 1; Prospero Decl. | $olange Decl. { 1.

Pret hires its employeestina general “Team Member” position, cross-training Team
Members for both front-of-house and kitchenielst Anders Dep. 28-29. Team Members are
often called to work on Pret’s cash registdusing busy periods, and kitchen employees are
often charged with running food to stock food-display cases, known as “lantarat’31-32,
92-93, 129, 133. As set forth in the Complaint enelach plaintiff’'s declaration, plaintiffs

allege that Pret adopted the following illegalicies: (1) failure tgay the proper overtime

! The Court’s account of the facts is drawn frma First Amended Class and Collective Action
Complaint (*Am. Compl.”) (Dkt. 1% the Declaration of Manuel Alrinidad (“Trinidad Decl.”)

(Dkt. 19); the Supplement to Dachtion of Manuel A. TrinidadTrinidad Supp. Decl.”) (Dkt.

24); the Declaration of Janckell Fermin (“Jkelt Decl.”) (Dkt. 27); tle Declaration of Jason
Fermin (“Jason Decl.”) (Dkt. 28)jhe Declaration of Prospero Tigad (“Prospero Decl.”) (Dkt.

29); the Declaration of Solange Troncoso (“8gka Decl.”) (Dkt. 34); tb deposition of Mark
Anders (“Anders Dep.”), which is Exhibit A d¢fie Declaration of Wend§. Butler in Support of
Defendants’ Opposition to Plaintiff’'s Motidior Collective Certifcation and for Court

Facilitation of Notice Pursuant 9 U.S.C. § 216(b) (Dkt. 36and the depositions of Manuel A.
Trinidad, Janckell Fermin, Jason Fermin, Prospero Trinidad, and Solange Troncoso (“Trinidad
Dep.”, “Janckell Dep.”, “Jason Dep.”, “Prosperoe and “Solange Dep.”), which are Exhibits
16A—E of the Reply Memorandum of Law3upport of Plaintiffs’ Motion for Conditional
Collective Certification (Dkt. 51).

% In its brief, Pret represents thhere are 35 stores in New Yor8eeDef. Cert. Br. 2.
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premium under the FLSA; (2) failure to payper tip compensation due to an invalid tip-
pooling policy; (3) failure to pay for off-the-cleavork; (4) and failure to comply with various
provisions of the NYLL. AnCompl. §f 25-31. The allegatiooisthe individual plaintiffs,
derived from their declarations addpositions, are summarized below.

1. Manuel Trinidad

Manuel Trinidad worked for Pret between March 2010 and June 2010. Trinidad Decl. |
1. He was hired as a sandwich maker andieaahthe store located at 1200 Avenue of the
Americas. Id. In his declaration, Trinidad also attestedhaving worked aitores located at 287
Madison Avenue and 30 Rockefeller Centit. During his depositionlrinidad listed various
additional Pret stores at whitle worked, including: 51st Stremtd 6th Avenue, 48th Street and
Madison Avenue, 38th Street and 7th Avenueh Steet and 6th Avenuand 53rd Street and
Lexington Avenue. Trinidad Dep5, 198-203.

Trinidad alleged that between March 2@k@®@ May 2010, he worked nine hours per day,
five days a week, for a total of 45 hours meek. Am. Compl. T 24. In June 2010, Trinidad
alleged, he worked seven hours per day for fiwesgeer week, for a total of 35 hours per week.
Id. In his deposition, he added tt#though he was regularly scheeldito work from 12 p.m. to
9 p.m., he often worked past 9 p.m. Trinidad Dep. 55-56.

In his declaration, Trinidad attested thatwas not compensated for all hours worked,
nor paid the appropriate overtimppezamium. Trinidad Decl. | 2He also attested that he
observed that all cashiers were required to share tips with non-cashier employees, “even when
such employees never served customelid. Y 5. He attested that he was required to arrive 30
minutes before his scheduled start time, andhbdfrequently” workegast his scheduled end

time, but was never compensated for this time. Trinidad Supp. Decl. Y 1-2.



2. Janckell Fermin

Janckell Fermin worked for Pret betwengust 2009 and June 2011. Janckell Decl.
1. He initially worked exclusively in the kitchen, but in February 2010 he began to work also as
a cashier.ld. He began his employment at the stlmcated at 880 Third Avenue, but, in
February 2010, transferred to therstlocated at 630 Lexington Avenulel.; Janckell Dep. 26,
36-37.

In his declaration, Janckell asted that he was not compensated for all hours worked, nor
paid the appropriate overtime premium. JanckelIDf 2. He attestedahhis regular schedule
was Monday through Friday from 1 p.m. to 9 p.mith a 30-minute lunch break, but that he
“frequently” worked through lunch and waet compensated for lunch-break wotk. § 3. He
further attested that he was required to arrivly ¢a his shift, and “frquently” worked past his
scheduled end time by 30 minutesw® hours, but was required ¢tock in and out using only
his scheduled hours and was thus not compensated for thisltinfgl. 4-5. He also attested
that he had observed that all loi@ss were required to share tips with non-cashier employees,
“even when such employees never served customitsf’'8. He also attested that he shared in
the tip pool even when he had notvesl customers during his shiftd. T 9.

3. Jason Fermin

Jason Fermin worked as a cashierfoet between November 2010 and June 2011.
Jason Decl. 1 1. During his emplogm at Pret, Jason workedsabres located at 47th Street
and Lexington Avenue and 54th Street and Lexington AveldigJason Dep. 24, 31.

In his declaration, Jason asserted thavag not compensated for all hours worked, nor
paid the appropriate overtime premium. Jason.Je2l He stated thhis regular schedule was

Monday, Tuesday, Wednesday, and Friday fronmdl po 9 p.m., with no scheduled break, but



that he “frequently” worked “in exss of six hours per day” with no breakl. § 3. He further
attested that he was requiredatoive early to his shift,ra “frequently” worked past his
scheduled end time by anywhere between 1.5 aed thours, but was required to clock in and
out using only his scheduled hours and Was not compensated for this timle. Y 4-6. He
attested that during his first feshays at work he signed in andt based on his actual working
time, but that a Team Member Trainer nameathifer informed him that company policy was to
sign in and out based @cheduled working hourdd. 5. Nevertheless, slan attested that at
times he would clock out using his actual end time, but still would not be paid accordahdly.
6. He also attested that he had observedatheashiers were requoté¢o share tips with non-
cashier employees, “even when such employees never served custdohefff”

4, Prospero Trinidad

Prospero Trinidad worked as a Team Memior Pret betwee®ctober 2009 and April
2010. Prospero Decl. § 1. He worked primarilaasshier, but also did occasional work in the
kitchen. Id. In his declaration, Prosqeattested to having workexd stores located at 50th
Street and 7th Avenue, 32nd Street and Pakn@e, 42nd Street anch6Avenue, 48th Street
and Madison Avenue, and 16th Street and Broadway In his deposition, halso testified to
having worked at additional stores located Bt Street and Lexingtdkvenue, 54th Street and
5th Avenue, and Rockefeller Center. Prospero Dep. 126, 131, 138-39.

In his declaration, Prospero attested ti@tvas not compensated for all hours worked,
nor paid the appropriate overtimppeemium. Prospero Decl. | Ble attested that his regular
schedule was Monday to Friday from 6:30 ao:30 p.m., with a 30-minute lunch break, but
that he would work through lunch when his store was bigyf 3. He further stated that he

was required to arrive early to his shift, and worked past his scheduled end time “on a daily



basis” by one to 1.5 hours, but was required @aclcin and out using dynhis scheduled hours
and was thus not compensated for this tinde 9 3-5. He attested thanh occasion, he would
clock out using his actual end time, but hisestmanager would cross out the extra time, so he
was not paid for the time he actually worked. 1 5. He also attested that he saw a store
manager named Roblyn shredding the sign-in sHdetHe also attesteithat he had observed
that all cashiers were required to share wpth non-cashier employees, “even when such
employees never served customersl”’q 8.

5.  Solange Troncoso

Solange Troncoso worked as a Team MenfideePret from May or July 2008 to January
2012. Solange Decl. 1 1; Solange Dep. 9. Shegpiiyrworked as a cashier, but occasionally
worked in the kitchen as well. Solange Decl. iriher declaration, Solange attested to having
worked at stores located at 39th Street armhBway, 54th Street andiRavenue, 53rd Street
and 3rd Avenue, and 41st Siteand Lexington Avenudd. In her deposition, she also testified
to having worked “occasionally” at three other locatidr8olange Dep. 76.

In her declaration, Solange attested thatwhs not compensated for all hours worked,
nor paid the appropriate overenpremium. Solange Decl. § 8he stated that her regular
schedule was Monday to Friday for 8.5 hoursdasr, with a 30-minute lunch break, but that she
would work through lunch when her store was busly f 3. She further attested that she was
required to arrive early to herithand worked past her schedulead time “[tjwo or three times
per week” by 30 minutes to one hour, but weuired to clock inrad out using only her
scheduled hours and was thus campensated for this timéd. 7 4-5. She attested that, on

occasion, she would clock out using her actunal time, but that a store manager named Bill

3 The stores were located at Rockefellentég “somewhere around 35th Street,” and “near
42nd and 5th.” Solange Dep. 76.



would cross out the extra time, explaining that fstmanagers had to watch their payroll and so
that is why they could only pay for schded work hours, not actual hours workedd: 5.

She also attested that she observed that allexashiere required to ate tips with non-cashier
employees, “even when such employees never served custonaef 3.

B. Procedural History

On August 9, 2012, Trinidad filed the origir@dmplaint. Dkt. 1. On November 30,
2012, Pret filed an answer. Dkt. 8. On Daber 27, 2012, Trinidad filed the First Amended
Class and Collective Action Complaint. Dk&. On January 15, 2013, he filed a motion for
collective certifcation and courtécilitation of notice, Dkt. 17, and a memorandum of law in
support of that motion, Dkt. 18 (“PIl. Cert. Br.”"Dn March 9 and 11, 2018ist before Pret’'s
opposition brief was due, the other four plaintiffed consent to sue forms and declarations in
support of class certification. Dkt. 27—-34. Onrbtall, 2013, Pret filed a brief in opposition to
the original motion for collective certification afal court facilitation of notice, which did not
address the recently-filed declacais. Dkt. 35 (“Def. Cert. Br.”).

On March 11, 2013, Pret also submitted a le#questing that the Court strike the four
new declarations as untimely. The Court denired request, but grtad leave to depose the
additional plaintiffs and provide pplemental briefing to addressthew affidavits. Dkt. 42. In
early April 2013, those depositions were taken.

On April 12, 2013, Pret filed a supplemdrdgposition to the motion for collective
certification, Dkt. 43 (“Def. SuppCert. Br.”), and again moved #trike the declarations of
Janckell Fermin, Jason Fermin, Solange Troncasd,Prospero Trinidad, Dkt. 46 (“Def. MTS
Br.”). Pret’s second motion &trike the affidavits cited irmmsistencies between plaintiffs’

affidavits and their deposition testimony. On April 22, 2013, gfésrfiled an opposition to the



motion to strike, Dkt. 50 (“Pl. MTS Br.”), ana reply memorandum in support of the motion for
collective certiication, Dkt. 51 (“PIl. Ce. Reply Br.”). On June 5, 2013, the Court heard
argument. On June 7, 2013, plaintiffs and Bufimitted letter briefing in response to questions
posed at argument. Dkt. 57-59.

Il. Applicable Legal Standard

The FLSA provides that an action may be rtaimed against an employer “by any one or
more employees for and on behalf of himselthemselves and other employees similarly
situated.” 28 U.S.C. § 216(b). “Although the awot required to do so by FLSA, district courts
‘have discretion, in appropriatases, to implement [§ 216(b)] . . . by facilitating notice to
potential plaintiffs’ of the pendey of the action and of their opponity to opt-in as represented
plaintiffs.” Myers v. Hertz Corp.624 F.3d 537, 554 (2d Cir. 2010) (quotidgffman-La Roche,
Inc. v. Sperling493 U.S. 165, 169 (1989))“In determining whether texercise this discretion
... the district courts of this Circuit appearave coalesced around a two-step method,” which
the Second Circuit has endorsed as “sensilitk.at 555;see, e.g.Damassia v. Duane Reade,
Inc., No. 04 Civ. 8819 (GEL), 2006 WL 2853971, at *3 (S.D.N.Y. Oct. 5, 2006) (Lynch, J.);
Hoffman v. Sbarro, Inc982 F. Supp. 249, 261 (S.D.N.Y. 1997) (Sotomayor, J.).

“The first step involves the court making iitial determination to send notice to
potential opt-in plaintiffs who mabe ‘similarly situated’ to the maed plaintiffs with respect to
whether a FLSA violation has occurredMlyers 624 F.3d at 555. “The court may send this
notice after plaintiffs make a ‘ogest factual showing’ that theyd potential opt-in plaintiffs

‘together were victims oh common policy or plan that violated the lawld. (quotingHoffman

* Hoffman-La Roch@&volved the parallel provision tfie Age Discrimination in Employment
Act, which incorporated the enforcemg@movisions of FLSA, including § 216(b).Hoffman-La
Roche’sinterpretation of § 216(b) . . .ras us in FLSA cases as welMyers 624 F.3d at 554
n.g.



982 F. Supp. at 261). Although “[tlhe ‘modest tadtshowing’ cannot be satisfied simply by
‘unsupported assertions,’ . . . it should remainvadtandard of proof because the purpose of this
first stage is merely to determine whether ‘similarly situated’ plaintiffs do in fact exest.”
(quotingDybach v. State of Fla. Dep’t of Car@42 F.2d 1562, 1567 (11th Cir. 1998¢cord
Damassia2006 WL 2853871, at *3 (“[A] @intiff's burden at this preliminary stage is

‘minimal.” (collecting cases))Hoffman 982 F. Supp. at 261 (“The burden on plaintiffs is not a
stringent one.”). “A court need not evaluate tinderlying merits of a plaintiff’'s claims to
determine whether the plaintiff has made the minimal showing necdéssanurt-authorized
notice.” Damassia2006 WL 2853971, at *3ccord Gjurovich v. BEEmanuel’s Marketplace,

Inc., 282 F. Supp. 2d 101, 105 (S.D.N.Y. 20@3pffman 982 F. Supp. at 262.

“At the second stage, the district court wilh a fuller record, determine whether a so-
called ‘collective actionmay go forward by determining whether the plaintiffs who have opted
in are in fact ‘similarly situatédo the named plaintiffs. The &on may be ‘de-certified’ if the
record reveals that they amet, and the opt-in plaintiffs’ aims may be dismissed without
prejudice.” Myers 624 F.3d at 555.

II. Discussion

A. Motion to Strike

Pret initially sought to strikéhe additional four plaintiffsteclarations as untimely. The
Court denied that motion but granted leave to depose the additional plaintiffs and thereafter
provide supplemental briefing. Dkt. 42. OnrAR and 4, 2013, Pret conducted depositions.
Shortly thereafter, Pret again moved tok&tthe additional declarations because the
“declarations were not consistent with [Plaintifesctual experiences at Pret. In fact, the four

opt-in declarants contradicted their declarationsumerous ways.” Def. MTS Br. 1. In



response, plaintiffs argue that the depositionresty does not contradict the prior declarations,
and, to the extent there areansistencies within plaintiff's testimony, hose inconsistencies
should go only to the weight of the tesbiny and not its admissibility. Pl. MTS Br. 5.

An affidavit is admissible where “a reasonatoier of fact could believe the witness had
personal knowledge Searles v. First Fortis Life Ins. G®8 F. Supp. 2d 456, 461 (S.D.N.Y.
2000), even if the testimony “arguably vague,”Colabufo v. Cont’'| Cas. CpNo. 04 Civ. 1863
(TCP), 2006 WL 1210919, at *6 (E.D.N.Y. Apr. 2006). The mere fact that testimony is
inconsistent is insufficient to justify striking an entire documé&ge Lohrenz v. Donnell223
F. Supp. 2d 25, 37 (D.D.C. 2002) (“keinconsistency and contliation is insufficient to
support a motion to strike a document from the mecparticularly where, as here, the document
that defendants seek to strilkea sworn Declaration signeader penalty operjury.”), aff'd,

350 F.3d 1272 (D.C. Cir. 2003). Where there #egad discrepancies between affidavits and
depositions, minor inconsistencies will go to thedibility of the declarant—and therefore to the
weight to be given his or her testimony—rather than the admissibility of the testimojay v.
Cabana Mgmt., In¢284 F.R.D. 50, 67 (E.D.N.Y. 2012)§]inor inconsistencies go to the
credibility of the declarants and do nobaé warrant striking #ir declarations.”)see also
Colabufq 2006 WL 1210919, at *6 (“[T]he lack of ceinisspecific details oarguably vague or
conclusory statements will notneéer Plaintiffs’ affidavits inadnssible, but instead affects the
weight and credibility of the testimony.pamassia250 F.R.D. at 160 (assigning “little
weight” to written declarations thabntradicted deposition testimonyjueller v. Towers3:10-
CV-1093 (WWE), 2010 WL 4365771, at *2 (D. Conn.t(®5, 2010) (“‘A motion to strike is
not an appropriate vehicle through which to corttestcredibility of a witess or to draw further

attention to the fact that one piece of evide is contradicted by another.” (quotinghrenz
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223 F. Supp. 2d at 33)). And, at the conditionalifoeation stage, courts are not to make
credibility determinationsSeelL.ynch v. United Servs. Auto. AssA91 F. Supp. 2d 357, 368
(S.D.N.Y. 2007).

The Court does not find sufficiently major dispancies between plaintiffs’ declarations
and their deposition testimony to wartatriking any of their declations. Pret cites numerous
examples of inconsistent testimolsgeDef. MTS Br. 1-3; however, when read in context, these
inconsistencies are, inghmain, less consequential than Pugfgests. For example, Pret cites a
statement in Jason Fermin’s declaration th&ibbserved that other Teamembers also did not
receive their proper wages and overtime.” D&T.S Br. 1 (citing Jason Decl. § 2). His
deposition testimony, as quoted by Pret, stat®dhy would | know my co-wrker’s pay stuff?
That's kind of like personal information . 'm not going to keep track of [how many hours
other employees worked].” Def. MTS Br. lt(feg Jason Dep. 138—-39). However, Jason went
on to state:

Well, | obviously saw my brother’s checks . . . and then my friend Julio AlImonte

. ... Well, I don't think | saw all his étks, but | remember like a few times. . . .

But for some of them, people like Juliath have seen, Allison which is actually

my Godsister, | have seen. Karines is actually my cousin, | have seen. People in

my family | have obviously seen. But I’'m not going to be like—I have seen

John’s too, because we would comparectis too, [JJohn the closing admin in

my shop.

Jason Dep. 138-39. The other inconsistenciegeallby Pret are similarly minor and, for the

most part, evidently attributable ifmprecision or othevise explainablé. These inconsistencies

® For example, Pret contrasts thédwing statements in its brief:
Solange Decl. T 3: “I was alwagsheduled for an 8.5 hour shift.”

Solange Dep. 70: “Q: So he would oftechedule you for less than eight hours?
A: Yes.”

11



or imprecisions can easily be explained by th&ext in which they were made—a deposition of
a kitchen worker about events that occurredyeathe past, where witnesses may have made
general recollections @ractices but not have as confilercommand of specifics. The Court
declines to strike these declarations at thiimneary stage. However, to the extent there are
inconsistencies between a plainsftieclarations and depositions, Ruél be at liberty to argue,
where relevant at later stages of this casd,ghaintiff's attestatn to unlawful business
practices ought not be credited.

B. Conditional Certification

1. Overtime Claims
a. Plaintiffs’ Overtime Allegations

Plaintiffs’ primary allegations concern unpadertime. The FLSA requires that an

employee who works more than 40 hours invegiworkweek be compensated for the hours

worked in excess of 40 “at a rate not less thanamd one-half times the regular rate at which he

Def. MTS Br. 2. However, Solange explain@ subsequent deposition testimony: “My
schedules are eight hours and a half..Because you—I don’'t know. Monday through
Friday was eight and a half hours, which virasn six to 2:30, but sometimes they would
change the hours, like theyowld make some adjustmentdd. 177-78.

Another example comes from Prospero’s testign Pret contrasts these two statements:

Prospero Decl. § 5: “During my emplognt with Defendants, | worked past my
scheduled working time every day.”

Prospero Dep. 196: At 50th and 7th,dmdy worked past his scheduled shift time
“three or four times a week.”

Def. MTS Br. 3. However, Prospero elabedafurther in his daosition testimony that

he worked past his scheduled shift evaéay while working at 32nd and Park, and about
three or four times per week &@th and 7th. Prospero Dep. 196.

12



is employed.” 29 U.S.C. § 207(a)(1). Eachmiéi alleges that he ashe was deprived of
overtime pay, but each does so wittrying degrees of specificify.

To state a claim under the FLSA, a commianust state more than vague legal
conclusions. As the Second Circuit recentdplained, “to state a plausible FLSA overtime
claim, a plaintiff must sufficientlallege 40 hours of work in a given workweek as well as some
uncompensated time in excess of the 40 houraridy v. Catholic Health Sys. of Long Island
Inc., 711 F.3d 106, 114 (2d Cir. 2013)t{eg 29 U.S.C. § 207(a)(1)®ccord Nakahata v. New
York-Presbyterian Healthcare Syblo. 11-0734, slip op. at 19 (2d Cir. July 11, 2013) (“To
plead a plausible FLSA overtime claim, plaintiffs must provide sufficient detail about the length
and frequency of their unpaid work to supporéasonable inference thaethworked more than
forty hours in a given week.”). Although thendystandard “does notgeire an approximate
number of overtime hours, . . . determining Wiegta claim is plausible is a ‘context-specific
task that requires the reviewing court to di@wits judicial experience and common sense,” and
... ‘under a case-specific approach, some cooaigfind that an appkimation of overtime
hours worked may help draw a plaintiftlaim closer to plausibility.’Nakahata slip op.at 18
n.10 (quoting_undy, 711 F.3d at 114 & n.7).

In holding that the plaintiffs ihundyhad failed to plead fagtsufficient to support a
plausible claim of a violation of the FLSA, the 8ad Circuit noted that they had failed to allege

“a single workweek” in which they workathcompensated time in excess of 40 holusdy,

® Plaintiffs also allege thahey were not paid for off-thelock work under 40 hours per week.
Compl. 11 1, 25, 40. However, this is nobgmizable claim under the FLSA unless there are
also allegations that the unpdidurs below 40 diluted the houngte below the minimum wage.
See Lundy v. Catholic Hitla Sys. of Long Island Inc711 F.3d 106, 115 (2d Cir. 2013) (“An
employee who has not worked overtime has no claim under FLSA for hours worked below the
40-hour overtime threshold, unlake average hourly wage falls below the federal minimum
wage.”). Plaintiffs have not alleged theyre&@aid under the minimum wage. They therefore
have no cause of action under the FLSAtfeir off-the-clock work under 40 hours.

13



711 F.3d at 114 Rather, the plaintiffs had alleged thia¢y “typically” worked a given number
of hours or “occasionally” worked an extra sluift‘approximately twice per month” worked a
certain number of shifts. Those allegations,3keond Circuit stated,fvited speculation [that]
does not amount to a plausible claim under FLSW.”at 115;accord Nakahataslip. op. at 18—
19 (“Plaintiffs have merely alleged that thegre not paid for overtime hours worked. These
allegations—that Plaintiffs were not competesifor work performed during meal breaks,
before and after shifts, or dog required trainings—raise thegsibility that Plaintiffs were
undercompensated in violation of the FLSAJaNYLL; however, absent any allegation that
Plaintiffs were scheduled to work forty hoursaigiven week, thesdlegations do not state a
plausible claim for such relief.”).

Although a district court need nevaluate the merits of a plaintiff's claim to determine
whether similarly situated plaintiffs exist for purposes of conditional certification and court-
authorized noticesee, e.g.Damassia2006 WL 2853971, at *35jurovich, 282 F. Supp. 2d at
105;Hoffman 982 F. Supp. at 262, and “[t]he court it toresolve factual disputes, decide
substantive issues going to the merits, or nwkdibility determinations” at this stagee, e.g.
Hamadou v. Hess CorpgNo. 12 Civ. 0250 (CM), 2013 WL 164009, at *9 (S.D.N.Y. Jan. 16,
2013) (citations omitted), the Court must at #tege evaluate the sufficiency of plaintiffs’
pleadings.See Gjurovich282 F. Supp. 2d at 105@hce the Plaintiff makes a colorable claim
for relief, the only inquiry necessais whether the potential pldifis to be notified are similarly
situated to the named plaintiff.” (emphasis added})e court’s discretiomg power to facilitate
the sending of notice to potent@hss members is premised on ite as a tool for efficient case
managementloffman-LaRoche493 U.S. at 169, 17Myers v. Hertz Corp.624 F.3d 537, 555

n.10 (2d Cir. 2010), and it does not promote affiticase managementfaeilitate notice to

14



potential class members where tepresentative plaintiffs havailed to state plausible FLSA
violations. Much as the Court would not cerief FLSA collective action based on claims of
unlawful conduct that would violatonly state law, it makes little sense to certify a collective
action based on manifesttieficient pleadings,e., ones insufficient to make out a violation of
the FLSA. Based on the Court’s reviest plaintiffs’ pleadings, as supplemented by their
declaration, it finds that Manu@&rinidad, Janckell Fermin,nal Prospero Trinidad have
sufficiently pled a FLSA overtime claim, whillason Fermin and Solange Troncoso have not.
Jason’s allegations do not amount to a cognizable FLSA overtime claim. He was hired to
work part-time and testified that he neverrlsed more than 40 hours per week. Jason Dep. 38—
39, 71.
Solange’s allegations do not pass theshold pleading standard specifiedLloyndy.
Solange’s declaration and deposition lack specifics. In her declaration, she states that she would
work past her scheduled shaftding time by 30 minutes to one hour “[tjwo or three times per
week,” but does not elaborate. SolangxD{ 4-5. Her deposition testimony does not provide
any more detail about her overtime allegati®ne merely states she was regularly scheduled
from 8:30 a.m. to 3 p.m., but that this chashiequently, and she was later scheduled from 6
a.m. to 2:30 p.m. Solange Dep. 31, 175. Sbe atknowledges thatdfe were “plenty of
times” when she was not scheduled for a full elgtur shift and that her schedule would often
change.ld. at 176—78. Based on her testimony, it is eaclwhether—and in what capacity—
she worked overtime. Her allegations thus “dypmothing but low-octane fuel for speculation,

not the plausible claim that required” under the FLSALundy, 711 F.3d at 115. Accordingly,
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the Court will not exercise its discretionfexilitate notice basedn Jason and Solange’s
claims’

By contrast, Manuel Trinidasltestimony does meet theindypleading threshold.
Manuel alleges that from March 2010 to May 20i®worked nine hours per day, five days a
week, for 45 hours per week. Am. Compl. § Pdnidad Dep. 55, 110. In his deposition, he
further elaborated that he worked up to one Hmiore and two hours afthis shift each day.
Trinidad Dep. 296-97.

Prospero Trinidad also alleges a FLSA overtime claim. He claims he worked more than
40 hours in more than half of his six-month perddPret and that he worked past his scheduled
shift—12 p.m. to 8 p.m.— every day at the 38tcket and Park Avenue location. Prospero
Dep. 62, 182, 196. He also testified that he wopkeest his scheduled shift “three or four times”
per week at the 50th Strestd 7th Avenue locationd. at 196.

Finally, Janckell Fermin tesigfd that he “frequently” worked through lunch and worked
past his scheduled end time by 30 minutasvtmhours during his $eduled 40-hour work
week. Janckell Decl. 1 3-5; Janckell Dep. 106—07fuHleer testified that he told his manager
that he stayed late “everyghit.” Janckell Dep. 77—78. Heda testified that he worked
overtime “like every day.”ld. 154-55.

Accordingly, the Court will grant conditionaértification based on the overtime claims

asserted by Manuel Trinidad, Prosp@&rmidad, and Janckell Fermin.

" Because Pret has not moved to dismiss thesms| the Court will allow Jason and Solange’s
overtime claims to proceed in this case, but ndlt use those claims as a basis for collective
action certification.
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b. Whether Plaintiffs are “Similarly Situated” to All Pret Employees in
New York City

Plaintiffs seek conditinal certification forll 33 Pret stores in NeYork City. PI. Cert.
Br. 1. However, across theiedarations, the three plaintifigho have alleged plausible
overtime claims only testified to working at 10 stdteBhe Court takes the tisf stores noted in
each of the three plaintiffs’ declarations asdtating point for its determination as to which
Pret stores must provide noticeasf overtime claim, and then considers whether there is a basis
either to (1) extrapolate from these storestteer Pret stores, bad on whether there are
sufficient allegations of a common policy of violating overtimes rules that extends to other
stores, or (2) eliminate stores from th# libased on unacceptably tenuous allegations. In
considering this question, piaiffs’ deposition testimony, in addition to their declarations,
provides a valuable source of data.

To decide where to provide notice, the Gauust determine which stores had employees
that were “similarly situated” with regatd the allegedly unlawful overtime policieSee
Realite v. Ark Rests. Corg. F. Supp. 2d 303, 306 (S.D.N.Y. 1998) (“The threshold issue in
deciding whether to authorize class noticamFLSA action is whether plaintiffs have
demonstrated that potential class memhbeessimilarly situatd.™ (quoting 29 U.S.C.
8 216(b)). “Neither the FLSA nor its implentary regulations definesimilarly situated.™
Hamadoy 2013 WL 164009, at *8. “Howevecpurts in this Circuit rquire that plaintiffs only

make a modest factual showingtiplaintiffs and dier putative collective action members were

& Manuel Trinidad, Prospero Trinidad, and Janckelhfiie have testified in their Declarations to
working, collectively, at the following 10 s&s: 1200 Avenue of themericas, 287 Madison
Avenue, 30 Rockefeller Center, 880 Third Auve, 630 Lexington Avenue, 50th Street and 7th
Avenue, 32nd Street and Park Avenue, 42nd Saee6th Avenue, 48tBtreet and Madison
Avenue, and 16th Street and Broagw&ee Parts (1)(A)(1)—(2), (43upra To the extent these
plaintiffs testified in depositions to working at additional locations, the Court will not use this
testimony to supplement the declarations ghaintiffs offered in support of their motion.
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victims of a common policy or plan that violated the lamdamadoy 2013 WL 164009, at *8
(citation and alterations omittedee also Realite/ F. Supp. 2d at 306 (collecting cases). This
determination is not limited to a review of thkegations in the Complat: Documents properly
considered include plaintiffs’ “own pleadinggfidavits, declarationspr the affidavits and
declarations of other potential class membeksadmadoy 2013 WL 164009, at *8 (citation
omitted).

Although “courts have regularly found namediptiffs to be similarly situated to
employees at locations where they did not warkthe plaintiffs [mustdemonstrate that they
were all subject to the same gielly unlawful policy or practice.ld. at *9; see also Rosario v.
Valentine Ave. Disc. Store, Co., In828 F. Supp. 2d 508, 516-17 (E.D.N.Y. 2011) (collecting
cases). When determining which storesdonditionally certify, “courtsconsider whether the
plaintiffs have made an adequate facgrwing to support an inference that suchmgorm
policy or practice exists, and whether the locatisingre common ownership or management.”
Hamadouy 2013 WL 164009, at *@emphasis added).

Although all Pret stores iNew York City are owned by the same parent company,
plaintiffs have not demonstrated across allfioces a uniform policy ofailure to pay overtime
compensation. In his deposition, Manuel adfitg his manager, Christina, was the only
manager who told him to come in early at &gt store at which he worked. Manuel Dep. 140—-
41. Furthermore, he testified thadt all employees came in befdheir shifts, and that he never
knew (even indirectly) of another manager—adim Christina—who told employees they
could not record all the hosithey actually workedld. at 225, 228—-29. He also understood that
when his manager Christina failed to pay himrtwee, she was doing so in violation of Pret

policy. Id. at 249.
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Janckell and Prospero’s testimony similasliggests that, evext the stores where
plaintiffs worked, the allegedvertime violations were not systematic or uniform. Janckell
received overtime on some occasions after renagriie hours he actually worked, rather than
those for which he was scheduled. JandRel. 137-38, 142. Prospero concedes that “[tlhere
were some weeks where my checks were good,” even if it was not all the time. Prospero Dep.
50. Prospero also stated that he did not ussitin-in sheet at storas which he was only
visiting. Instead, he signed in and out from the store at which he was bdsaidl16-17. He
too conceded that he received overtime padgithot for the full number of hours for which he
worked. Id. at 127. Taken together giplaintiffs’ testimony seems to describe inconsistent
practices across the Pret storew/hich plaintiffs worked. Platiffs have not come close to
alleging facts “to support an inference [ofjimiform policy” of FLSA-violative overtime
practices acrosall Pret stores in New York CityHamadouy 2013 WL 164009, at *9.

Nor have plaintiffs alleged facts suppagian inference of @mmon policy spanning
the full subset of Pret stores at which these pfésraitested to working itheir declarations. Of
the three stores Manuel Trinidaddisn his declaration, he wastially assigned tdhe store at
47th Street and 6th Avendédrinidad Dep. 35, and gave mwlication that his home store
changed from that store duringstthree months at Pret. Iret@omplaint, Trinidad alleges
overtime violations from the beginning of his employment in March 2010 until May 2010, Am.
Compl. T 24; these allegations thus encompasw/ork at the 47th Street and 6th Avenue
location. Additionally, he testifgeto working “two to three ting at the location on 41st Street

and Madison Avenu® including two full shifts. Trinidd Dep. 200, 202—03. Trinidad admits

® This is the same store as 1200 Avenue of the Americas, listethidalf's declaration.

10 This is the same store as 287 Madisorerwe, listed in Trinidad’s declaration.
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never “officially” being sent to work at tH#0 Rockefeller location, even though he would “help
out...[a] whole lot.”Id. at 198, 201. He further statedittne “never worked” in the 30
Rockefeller location, and “would jugb there to pick up food items . or just to say hi.ld. at

139. Later in his deposition, Trinidad concedex tre “didn’t personally observe” the sign-in
procedures at any of the additibstores at which he workednse he never signed in at those
other storesld. at 316-17. Therefore, Trinidad’s hours were recorded only at his home store,
1200 Avenue of the Americasd,, 47th Street and 6th Avenud}.is thus appropriate, based on
Trinidad’s submissions, to extend conditionatifieation, based on overtime violations, to
employees of the store at 1200 Avenue of theeAoas, but not those 287 Madison Avenue or
30 Rockefeller Center.

Janckell testified to working at twsiores: 880 Third Avenue and 630 Lexington
Avenue. Jason Decl. § 1. He movedhe latter store in February 201@. It was only in
February 2010, however, that he began workuigiime. Janckell Dep. 134. Janckell, in his
deposition, testifies that lstayed late “every nightjd. at 77—78, and that he worked overtime
“like every day,”id. at 154-55, time for which he was noighaBecause Janckell's deposition
provides no evidence of his having worked mitwan 40 hours before February 2010, when he
was scheduled full-time and was also workivgrtime “like every dg” the Court approves
conditional certification onlyor workers at the 630 Lexington Avenue location.

In his declaration, Prospero Trinidad attegtedorking at five diffeent locations in his
time at Pret: 50th Street and 7th Avenue, 33trdet and Park Aveie, 42nd Street and 6th
Avenue, 48th Street and MadisArmenue, and 16th Street and Broadway. Prospero Decl. | 1.
He testified that he only hadio “main” stores, however: S0iStreet and 7th Avenue, and 32nd

Street and Park Avenue. Prospero Dep. 27. perosclaims he worked more than 40 hours in
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more than half of his six-month period at Raetl that he worked past his scheduled shift—12
p.m. to 8 p.m.— every day at the 328uleet and Park Avenue locatioldl. at 62, 182, 196. He
also testified that he workedgtehis scheduled shift “three fmur times” per week at the 50th
Street and 7th Avenue locatiofd. at 196. Similarly, in the appraoxrately three full shifts he
worked at the location on 16th Street and Brwoay, he claims to have worked 30-45 minutes
past his shift end each time and was not compensated accordohgdy.142. At 48th Street and
Madison Avenue, where he worked approximatkhge times, he claims to have worked 45
minutes to one hour past ldsheduled eight-hour shiftd. at 115. Like Manuel Trinidad, he
states that he did not use #ign-in sheet at the locationsvelhich he was not based—and the
store manager would verbally report Prospehaars to the manager at his home stade at
116-17. But because Prospero later explainshéh&iad personal conversations with each
manager at all stores at which he worked abmipolicy of only being paid for the hours for
which he was schedulesge idat 118-21, the Court does find his allegations sufficient to
indicate a policy of failing to pay overtime atthtores at 16th Streshd Broadway, and 48th
Street and Madison Avenue. This statement logaro is in contrast to Manuel Trinidad’s
testimony that his manager Christina was the pehgon he knew who told employees that they
could not record all the houtisey actually worked. Trinidad Dep. 225, 228—-29. Prospero does
not, however, provide specifics sthe “two days” he workedt the 42nd Street and 6th
Avenue location.ld. at 176—78. The Court therefore finddlective certificaton appropriate at
four of the five storeat which Prospero worked.

Accordingly, the Court authorizes noticegmployees at the lowing six stores: 1200
Avenue of the Americas, 630 Lexington Aveng6th Street and 7thvenue, 32nd Street and

Park Avenue, 48th Street and Madigorenue, and 16th Street and Broadway.

21



C. Tip-Pooling
Plaintiffs also allege that Pret violate@tRLSA by “causing them . . . to share tips with
non-tipped employees.” Compl4®. Plaintiffs each assert tHiatet cashier employees were
required to share their tips witdther non-cashier employeesaovdid not serve customers.
Trinidad Decl. 1 5; Janckell Ded 8; Jason Decl. 1 9; Prosp&ecl. | 8; Solange Decl. { 8.
The FLSA requires covered employers to pay employees a minimum Bag29
U.S.C. § 206(a). The FLSA's definition ‘aage” provides that, undeertain circumstances,
employers of “tipped employees” may apply pHErsuch employees’ tips towards that minimum
wage. See id§ 203(m). The practice afediting some of aemployee’s tips towards the
required minimum wage is commonly referrechsotaking a “tip credit.” The FLSA sets the
following conditions for an empyer to take a tip credit:
In determining the wage an employer is required to pay a tipped employee, the
amount paid such employee by the employee’s employer shall be an amount equal
to—
(1) the cash wage paid such employeéctvtior purposes of such determination
shall be not less than the cash wage required to be paid such an employee on
August 20, 1996; and
(2) an additional amount on account of the tips received by such employee which
amount is equal to the difference betwé#eswage specified in paragraph (1) and
the wage in effect under semt 206(a)(1) of this title.
The additional amount on account of tips may not exceed the value of the tips
actually received by an employé&éhe preceding 2 sentences shall not apply with
respect to any tipped employee unless seroployee has been informed by the
employer of the provisions of thisibsection, and all tips received by such
employee have been retained by the employee, except that this subsection shall
not be construed to prohibit the poolingtips among employees who customarily
and regularly receive tips
29 U.S.C. § 203(m) (emphasis added).
Important here, however, under a consisberty of case law, those FLSA conditions
apply only when the employer pays the employdevbeninimum wage and relies on a tip credit

to supplement that wag&ee Chan v. Triple 8 Palace, Inblo. 03 Civ. 6048 (GEL), 2006 WL
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851749, at *15 (S.D.N.Y. Mar. 30, 2006) (“[T]o the exttplaintiffs rely on federal law, they can
prevail only if defendants have relied on the tip crediatgord Cumbie v. Woody Woo, Inc.
596 F.3d 577, 581 (9th Cir. 201@arcia v. La Revise Assocs. LLo. 08 Civ. 9356
(LTS)(THK), 2011 WL 135009, at *8 (S.D.N.Y. Jan. Z®11). Under this lia of authority, an
employer’s failure to abide by the requirementsEL.SA sets for tip-pooling violates the FLSA
only if, without the tip creditthe employee’s compensatiomwd fall short of the minimum
wage. Here, however, each plaintiff attedtechaking well above the minimum wage without
the tip credit. SeeTrinidad Decl. § 2; Janckell Decl. JZason Decl.  2; Bspero Decl. | 2;
Solange Decl. T 2. And at argument, plaintiffs’ counsel conceded that Pret does not rely on a tip
credit to calculate employees’ wages.

In an attempt to salvage their tip-credit claptaintiffs argue that the employer’s reliance
on atip credit to achieve the minimum wage is mofact, necessary for ¢ine to be a violation
of the tip-pooling provisions of the FLSA. Thesly on a recent Depanent of Labor (“DOL”)
regulation, which provides:

Tips are the property of the employee viteetor not the employer has taken a tip

credit under section 3(m) of the FLSA. éfamployer is prohibited from using an

employee’s tips, whether or not it has taketip credit, for any reason other than

that which is statutorily permitted in section 3(m): As a credit against its

minimum wage obligations to the employeejn furtherance of a valid tip pool.
29 C.F.R. § 531.52. Plaintiffs are correct thatjamthis regulation, the practice in which tips

are shared with employees who do not “customairily regularly” receive tips is unlawful, even

if the employee’s non-tip wages meet or exceed the minimum wages.

" Tracking the statutory languageoted above, DOL's regulatiopsovide that a valid tip pool
“can only include those employees who custoipand regularly receive tips,” 29 C.F.R.

§ 531.54, and that, with the exception of tips contatlub such a valid tipool, “the tip credit
provisions of section 3(m) also require employterpermit employees to retain all tips received
by the employee,id. § 531.59.
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The issue presented for the Court is wheD@t_'s regulations accord with the statutory
language. In adopting these regulations, B¥Rpressed its disagreement with the Ninth
Circuit’s decision inrWoody Wop596 F.3d at 581, holding that an employer’s failure to abide by
the statute’s tip-credit requiremsntiolated the statute only wiggmwithout the tip credit, the
employee’s compensation would fall below the minimum w&ee76 Fed. Reg. 18,832,
18,841-42 (Apr. 5, 2011). MWoody Wopthe Ninth Circuit began with the background
principle articulated by the Supreme Court thditt businesses whereoping is customary, the
tips, in the absence of an explicit contrary understandbejong to the repient. Where,
however, [such] an arrangement is made in the absence of statutory interference, no reason
is perceived for its invalidity Woody Wop596 F.3d at 579 (quotingilliams v. Jacksonville
Terminal Co, 315 U.S. 386, 397 (1942) (emphasis supplietMopdy Woy). It therefore asked
whether the FLSA imposed such a “statutory imtegiice.” The Ninth Circuit held that the text
of the FLSA unambiguously did hoSection 203(m) “imposenditionson taking a tip credit
and does not state freestandiequirementgpertaining to all tipped ephoyees. A statute that
provides that a person must darnXorder to achieve Y does noandate that a person must do
X, period.” Id. at 581 (emphasis in original).

DOL disagreed, finding the NintCircuit's reading of th&€LSA “unsupportable.” 76
Fed. Reg. at 18, 842. DOL stated ttjghe fact thatsection 3(m) does nexpressly address the
use of an employee’s tips when a tip credit istaken leaves a ‘gap’ ithe statutory scheme,”
which DOL may reasonably fillld. at 18, 841. DOL accordingly féd this perceived gap with
the aforementioned regulations, which appeardéate a freestanding auof action for tipped
employees who are forced to share theirwjib non-tipped employees, regardless of whether

they are otherwise paid the minimum wage.
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The parties vigorously debate whether DOlggulations permissibly apply the FLSA so
as to give plaintiffs a cause of actiorsbd on Pret’s alleged tip-pooling practic&eePIl. Cert.
Reply 7-8; Dkt. 57 (plaintiffs’ post-argumigletter brief); Def. Cert. Br. 17 n.Dkt. 59
(defendants’ post-argument letterdb). Pret, in particular, gues that these regulations are
invalid at either step of the governifipevronanalysis.See generally Chevron, USA Inc. v.
Natural Res. Def. Council, Ina467 U.S. 837, 842—43 (1984).Although the Court need not
resolve this issue definitively on this motionm tmnditional certification, the Court finds Pret’'s
argument more persuasive: The DOL regulatioescantrary to the plain language of § 203(m).
The holding oWoody Woavas based on the plain language of 8 203(m), and DOL'’s
intervening regulations are basedarepudiation of the reasoningWoody Woo Cf. Nat’l
Cable & Telecomms. Ass’n v. Brand X Internet Seb#&b U.S. 967, 982 (2005) (“A court’s
prior judicial constructin of a statute trumps an agemonstruction otherwise entitled to
Chevrondeference only if the priarourt decision holds that it®nstruction follows from the
unambiguous terms of the statute and teases no room for agency discretion.”).

In this Court’s judgmentiowever, the analysis Woody Woas persuasive: By its
terms, Section 203(m) imposes conditions orptpling arrangements as a means of vindicating
the FLSA’s minimum wage requirement. Itnist plausibly read tompose a nationwide
freestanding code of conduct regarding the hagdif tip money wheréhe statute’s minimum-
wage command is otherwise m&ee Woody W0696 F.3d at 581Chan 2006 WL 851749, at
*15; Chung v. New Silver Palace Rest., Jiel6 F. Supp. 2d 220, 230 (S.D.N.Y. 2002)

(“Congress gave employers of tipped employeemalsichoice: eitherllw employees to keep

12 pret separately argues that, even if thyii@ions are valid, Préias not violated them,
because its employees are trained to work ihtargeably between the front of the store and the
kitchen, and therefore all or most of thera persons who “customarily and regularly” receive
tips. SeeDef. Cert. Br. 18-21; Def. Supp. Cert. Br. 4-5.
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all the tips that they receive, or forgo tifecredit and pay them the full hourly minimum
wage.”);accord Oregon Rest. & Lodging v. Sps12-CV-01261-MO, 2013 WL 2468298, at
*6—9 (D. Or. June 7, 2013) (holding relevant DOL regulations to be invalid because § 203(m) is
clear and unambiguous). Had Congressnded to federalize tipping practiceses; to mandate
generally that tips are the property of the employee alaseatid tip pool—it could and
presumably would have expressed this intenwithout keying the tigpooling requirements to
the tip credit. Reading 8 203(rt9 implicitly impose such emandate would render the FLSA’s
references to tip credits superfluoiBee Woody Wod96 F.3d at 581 (citingnited States v.
Menasche348 U.S. 528, 538-39 (1955)).
Put differently, contrary to DOL’s regulat, § 203(m)’s silence regarding employers’
use of tips when no tip credit is takis not a “gap” in the statute ldfi be filled, so much as an
area of workplace conduct unaddressed by a statute concerned with a different problem entirely:
assuring the payment of minimum compensation to emplogeesWilliams315 U.S. at 397;
see also Oregon Rest. & Lodgjr&P13 WL 2468298, at *7-9 (findlg no explicit or implicit gap
to be filled in 8 203(m))¢f. Christensen v. Harris Cnty529 U.S. 576, 588 (2000) (unless the
FLSA prohibits an employer from adopting dipg, that policy doesiot violate the FLSA}?
Because the Court is highly skeptical tB&L’s regulations permissibly construe the
statute, and because it is united that Pret paid its engglees the minimum wage without
taking into account the tip credihe Court, in its discretion, diénes to conditionally certify a
class based on plaintiffs’ tip-pooling claims. FEoe time being, the Court will not strike the tip-

pooling claims of those plaintiffs who have opteddrihe case and who articulate such a theory.

13 The Court also notes that the primary purpost®fFLSA is “to protect all covered workers
from substandard wages and oppressive working ho@atfentine v. Arkansas-Best Freight
Sys., InG.450 U.S. 728, 739 (1981). Where, aschan employee undisputedly is paid
minimum wage, the FLSA’s primary purpose is fulfilled.
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However, plaintiffs are on notice that, for thesamks to survive what the Court anticipates will
be a motion for summary judgment, they must shoare persuasively than they have to date,
that DOL'’s regulations are a valobnstruction of the statute.

D. Form of Notice

Plaintiffs also seek approvaf a proposed form of notice, which they propose be sent to
all non-exempt employees employed by Pretaistbres approved by tkiourt within the six
years prior to the filing of th€omplaint. PI. Cert. Br. EX. A (proposed form of notice).
Plaintiffs further request that Pret provide, in Excel format, the name, title, compensation rate,
hours worked per week, period of employmdadt known mailing address, and all known
telephone numbers of all prospective class membdrat 2. Plaintiffs ado request that the
notice be posted in “a conspicuous locatiah&ach Pret store in New York Citid. at 2.

Pret objects to the scope, corteand manner of delivery of the notice. Def. Cert. Br. 23.
It argues that a three-yearndiow is more appropriate and thia¢ proposed notice incorrectly
invites employees outside New York City to optarthe class, even thgh plaintiffs only seek
to certify a class of employees situated in New York Clitly.at 24. Pret further argues that
notice should be provided through firshg$ mail and not in-store postinigl. To the extent that
notification by mail is ppropriate, Pret argues it should not have to provide telephone numbers
of potential class membertd. at 25.

“The FLSA generally provides f@a two-year statute of linations on actions to enforce
its provisions, but allows a three-year limitatigregiod for ‘a cause adction arising out of a
willful violation.”” Herman v. RSR Sec. Servs. L1d2 F.3d 132, 141 (2d Cir. 1998plding
modified byZheng v. Liberty Apparel Co. In@55 F.3d 61 (2d Cir. 2003) (citing 29 U.S.C. §

255(a) (1994)). Courts in this Circuit haapproved both three- asik-year notice periods,
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depending on the fact€€ompareWinfield v. Citibank, N.A843 F. Supp. 2d 397, 410-11
(S.D.N.Y. 2012) (six yea) (collecting casesichwerdtfeger v. Demarchelier Mgmt., [ido.

10 Civ. 7557 (JGK), 2011 WL 2207517, at *6 (\D¥. June 6, 2011) (six yearglimchak v.
Cardrona, Inc, No. 09 Civ. 04311 (SJF), 2011 WL 1120463, at *7 (E.D.N.Y. Mar. 24, 2011)
(six years)and Pineda v. Jim-Mar Consultants, In¢41 F. Supp. 2d 403, 404 (E.D.N.Y. 2010)
(six years)with Hamadouy 2013 WL 164009, at *15 (three years)jan, 2011 WL 317984, at

*9 (three years)and McBeth v. Gabrielli Truck Sales, Ltd68 F. Supp. 2d 396, 400 (E.D.N.Y.
2011) (three yeargrollecting cases).

The courts that have amwed six-year notice periodisve cited the economy of
providing notice to plaintiffs wh FLSA claims who may alslsave NYLL claims subject to a
six-year statute of limitationsSee, e.gWinfield 843 F. Supp. 2d at 410-19¢hwerdtfeger
2011 WL 2207517, at *&limchak 2011 WL 1120463, at *7. By camast, the courts that have
approved three-year notificatiovindows have cited the confasi caused by notifying plaintiffs
who potentially have two disparate claims wdifferent statutes of limitations, along with the
inefficiency of providing ntice to plaintiffs whose claas may well be time-barreee e.qg.
Hamadouy 2013 WL 164009, at *19;ujan, 2011 WL 317984, at *dyIlcBeth 768 F. Supp. 2d at
400.

Here, the latter rationale is more persuasiThe motion before the Court is only for
collective certifiation of a FLSA opt-in class, and noass$ certification undd¥ed. R. Civ. P. 23
for claims under the NYLL Seel.ujan, 2011 WL 317984, at *9. The Court’s discretion to
facilitate notice of FLSA claims is premised itsicase management authority; that authority is
“distinguishable in form and functidnom the solicitation of claims.’Hoffman-LaRoche493

U.S. at 174. Authorizing notice for a timerjoel twice the length of the maximum FLSA

28



limitations period would not serve tedficiency goal articulated ikloffman Thus, the Court
orders that notification be setat all non-exempt employeesttie six Pret locations listed,
whom Pret employed in the three-yearipe before the filing of the Complaifit.

The Court also permits the posting of nofit@ non-public area of the six Pret locations
listed above, such as in a break room or teaclock-in station. Courts in this Circuit
frequently approve posting in the workplacee, e.gGarcia v. Pancho Villa’s of Huntington
Vill., Inc., 678 F. Supp. 2d 89, 96 (E.D.N.2010) (collecting cased)jalloy v. Richard
Fleischman & Assocs. IndNo. 09 Civ. 322 (CM), 2009 WL5B5979, at *4 (S.D.N.Y. June 3,
2009);Rubery v. Buth-Na-Bodhaige, In669 F. Supp. 2d 334, 338 (W.D.N.Y. 2008) (“[1]t will
not be overly burdensome to require defendapbsi a hard copy of the class notice on each of
its employee common area bulletin boardsSherrill v. Suthednd Global Servs., Inc487 F.
Supp. 2d 344, 351 (W.D.N.Y. 2007) (“[Defendanthereby required to post continuous notice
of this action and opt-in forms in a conspicuouzsatmn in each of its dacenters . . . . This
method, along with the mailing of notices, stakbe appropriate balance between ensuring
adequate notification, while also minimizing aigturbance to Sutherland’s workplace.”)

Pret stated at argument that posting in thet Biores will be urectessarily disruptive and
will start a conversatioamong employees. That argument is unpersuasive. A purpose of notice
is to start a conversation among employees, so @sdare that they aretified about potential
violations of the FLSA and meangfully able to vindicte their statutory riglst The Court also

finds plaintiffs’ request for prgeective class member information reasonable, save that it is

14 Because equitable tolling issugfen arise as to individual opt-plaintiffs, “courts frequently
permit notice to be keyed to the three-year pepiaor to the filing of the complaint, ‘with the
understanding that challengesie timeliness of individuadlaintiffs’ actions will be
entertained at a later dateHfamadouy 2013 WL 164009, at *15 (quotinginfield 843 F. Supp.
2d at 410 (other citations omitted)). Should &gple tolling issues arise in this case after
conditional certification as to patlar plaintiffs, the Court will timely address those issues.
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unnecessary for Pret to provide ttelephone numbers of prospective class members. First-class
mail and in-store posting is sufficient to provide notice to potential opt-in class mersisers.
Rubery 569 F. Supp. 2d at 338 (ordering only maded posted notice wene “plaintiff has

made no showing that would justify going beyond the belt-and-suspenders approach of utilizing
both mailed and posted notices, and requiringraifat to further notify its employees via
company e-mail and newsletter publicationSherrill, 487 F. Supp. 2d at 351 (finding a

proposal to e-mail, physically post, mail, and lglbnotice in an employee newsletter to be
“broader than necessary”). Pret should provitietakr requested information within 10 days of

this Order.
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CONCLUSION

For the foregoing reasons, the Court grants collective certification for a class consisting
of all non-exempt employees who have worked at Pret during the three years prior to the filing of
the Amended Complaint at the following six stores in New York City: 1200 Avenue of the
Americas, 630 Lexington Avenue, 50th Street and 7th Avenue, 32nd Street and Park Avenue,
48th Street and Madison Avenue, and 16th Street and Broadway. Plaintiffs are directed to
submit a revised form of Notice consistent with this Order within two weeks. Within 10 days of
the Court’s approval of that Notice, it shall be posted in a non-public space at these locations.
Pret shall provide plaintiffs with the specified information about prospective class members
within 10 days of this Order. Pret’s motion to strike is denied. The Clerk of Court is directed

to terminate the motions pending at docket numbers 17 and 45.

SO ORDERED.

famd A, EAWW

Paul A. Engelmayer
United States District Judge

Dated: July 11, 2013
New York, New York
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