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C.0. HAMER, Shield # 18457, C.O. ELECTRONICALLY FILED
FLEURIMAND, Shield # 8299, CAPTAIN DOC #:
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C.0. HAMER, Shield # 18457, C.O.
FLEURIMAND, Shield # 8299, CAPTAIN
MASSEY, Shield # 126, CAPTAIN HARVEY, #
1109, and CAPTAIN PENDEGRESS, Shield # 68,

Defendants.
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CASTEL, District Judge:

In these three actionslgmntiffs, who represenhemselvegro se asserthat their
constitutional rights were violated when the defendants “fortteethand “other workers” in a
mess hall “to strip down to nothing in front of each other and new trainees without dividers . . . .”
(Robinson Am. Compl] 11.D; Zaball Am. Compl.  ll.Dsee alsd@seorge Am. Compl. { I1.Dp.
Construing the claims and evidenceplaintiffs’ favor aspro separties they appeato allege
pursuant to 42 U.S.C. § 1983, that defendants violated the Eighth Amendment'’s prohibition
against cruel and unusual punishment and the Fourth Amendment’s prohibition against unlawful
search andeizure

Defendants have movédr summary judgment, arguinigpter alia, that plaintiffs’
failure toexhaust the applicable internal prison grievance procedure bars their suitnender
Prison Litigation Reform Act of 1995 (“PLRA"). (Dkt. No. 94.Plainiffs havefiled no
submissions in opposition. For the reasons explained, the deferslanteary judgment

motion is granted.

BACKGROUND

On August 2, 2012, several corrections officers conducted a search of the mess
hall at the George R. Vierno Center (“GRVC”) at Rikers Island. (Def. 56.1 § Waslan
“Institutional search'tirected toward locating contraband in a specific area of the prison. (Def.
56.1 {1 2.) Contraband materials include narcotics and weapons. (Def. 564a4séy Dec. |

6.)

! The docket citations here refer to the docket for 12 Civ. 6&Bth includes all relevant submissiamssociated
with the other two docket numbers listed in the caption, or substantieiitidel versions of those submissions.
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As part of the search, “all of the inmates working in the mess hall were strip
searched by male Correction Officers.” (Def. 56.1 fA&ctording to defendants, upon
information and beliefplaintiffs wereassigned to work in the mess hall on August 2. (Def. 56.1
1 7.) Defendants assert that the strip search was necessary to thategiénological purposes
of locating contraband and deterring inmates from possessing or exchangnaaat (Def.

56.1 1 8; Massey Dec. 11 5, 8.)

On or about August 2, 201glaintiff JoseZaball filed a grievancaboutthe
searclhto thefacility’s grievance resolution program. (Def. 56.1 1 9.) On August 15, 2012, the
Inmate Grievance Resolution Commit{gee “IGRC”) rejected Zaball's grievance, and stated
that tre Department of Correction had “an obligation to keep contraband out of its jaikst.” (D
56.1 1 10.) Plaintiff was informed that he was entitled to a hearing by the IGRC, ddtric
thereafterequest one. (Def. 56.1 {1 11-12.) He also did noesteeview of his grievance
from the facility’'s commanding officer. (Def. 56.1 § 19.) A second inmate who wahedan
August 2, Marvin Sanders, also filed a grievance concerning the incident, butdatex dppeal
the IGRC's initial rejection ofiils grievance. (Def. 56.1 {1 13—-16.) No other inmates filed

grievances concerning the August 2 search of the mess hall. (Def. 56.1 1 17.)

PROCEDURAL HISTORY

On August 20, 2012, twelve inmates, including the four remaining plaintiffs in
these actiondiled a single complaint against various defendants, including several unatentifi
corrections officers who worked in the mess hall at the GRM&gistrate Judge James L. Cott

dismissed without prejudice the claims of five of the inmates for failure eithaytblipg fees

2 This Court’s order of November 6, 2013 (Dkt. No. 88) gives a more detailedriaf the somewhat convoluted
procedural history of thesmses.



or to file proper applications to procegdforma pauperis.On December 21, 2012, this Court

ordered the New York City Corporation Counsel to provide the names and servics@sldfes
those corrections officers, and required plantiffs to file an amended complaint once that
information was disclosed. (Dkt. No. 43.) Instead of filing one amended complaint, however,
plaintiffs filed three(Dkt. Nos. 57, 60, 61), and Magistrate Judge Cott severed the claims into
three separatactions. (Dkt. No. 64.)

On November 6, 2013, this Coulismissed the claims of three of the seven
remaining plaintiffs for failure to prosecute, and the claims against ahdifiés except the
corrections officers (Dkt. No. 88.) It found, howevehat the complaints, given the liberal
construction affordegdro sepleadings, adequately stated a claim against the corrections officers
based on a violation of the Fourth Amendment’s prohibition against unreasonable s@adches
seizures.

Defendantsnovedfor summary judgment in all three actiams April 25, 2014.

This Court ordered plaintiffs to respond to the motions for summary judgment by August 8,
2014. (Dkt. No. 102.Because plaintiffglid not do so, this Court will adjudicate the motions on

theexisting record

SUMMARY JUDGMENT STANDARD

Sunmmary judgment is appropriatd the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattér éedw
R. Civ. P. 56(a).A fact is matel if it “might affect the outcome of thei$ under the governing

law . ..” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986}t is the initial burden of

a movant on a summary judgment motion to come forward with evidence on each material



element of his claim or defense, demonstrating that he is entitled to fEfiefevidence on each
material element must be sufficient to entitle the movant to relief in its favor as a matter of la

Vt. Teddy Bear Co. v. 1-800 Beargram Co., 373 F.3d 241, 244 (2d Cir. 2004). If the moving

party meets its burdefthe nonmoving party must come forward with admissible evidence
sufficient to raise a genuine issue of fact for trial in order to avoid sumjuodgsnent.”

Jaramillo v. Weyerhaeuser Co., 536 F.3d 140, 145 (2d Cir.2008).

Plaintiffs’ failure to opposéefendants’ motion, however, does not relieve the
Court of its obligation te@stablisithatthe available evidence does in fact wargrant of
summary judgment“Before summary judgment may be estkrthe district court must ensure
that each statement of material fact is supported by record evidence suftigatisfy the

movant’s burden of production even if the statement is unopposed.” Jackson v. Fed. Express,

F.3d __, No. 12-1475-cv, 2014 WL 4412338;3 (2d Cir. Sept. 9, 2014). AdditionallytHe

court must determine whether the legal theory of the motion is Solohd.

DISCUSSION

ThePLRA provides that “[n]o action shall be brought with respect to prison
conditions under [42 U.S.C. § 1983], or any other Federal law, by a prisoner confined in any jail,
prison, or other correctional facility until such administrative remediesasvarlable are
exhausted 42. U.S.C. § 1997e(a)This exhaustion requiremerdgplies to all inmate stgi

about prison life, whether they involve general circumstances or particuladegpignd whether

they allege excessive force or some other wromiprter v. Nussle, 534 U.S. 516, 532 (2002).

Furthermore, “[s]ection 1997e(a) requires ‘proper exhaustidmat+s, ‘using all steps that the



agency holds out, and doing so propé&tlyAmador v. Andrews, 655 F.3d 89, 96 (2d Cir. 2011)

(quoting_Woodford v. Ngo, 548 U.S. 81, 90 (2006)).

Because the GRVC is a facility of the New York City Department of Caorect
(“DOC"), defendants argue that plaintiffailure to exhaust their remedies under B@C's
Inmate Grievance Resolution Program (“IGRBAYs their lawsuif Theversion of the IGRP in
effect in August 2012stablishes grievance procedure with filevels of review: (1) informal
resolution by the IGRC, (2) a formal hearing before the IGRC, (3) an appbal Commanding
Officer, (4)an appeal to the Central Office Review Committee, and (5) an appeal to the New
York City Board of CorrectionSeeDOC Directive 3375RA, available ahttp://www.nyc.gov/
html/doc/downloads/pdf/3375R-A.pdf At each stage of the review process, an inmate has five
days to challenge an unfavorable disposititzh.

None of the four plaintiffs have exhausted their remedies under the IGRLC.
record indicates thatlaintiffs George, Parker and Robinson did notdilgrievance at all.
(Passeser Decl. Ex. D.) Zaball did file a grievance,drfendants assert, hiel shot challenge
the IGRC’s unfavorable informal resolution of the grievance. (Def. 56.1) {M#Rile this is not
completely clear from thiace of the documents submitted by defendants, it is corroborated by
the factthatonly five days passed between the IGRC'’s informal resolution proposal and the
filing of this action. It is implausibléhat Zaball exhausted the four remaining levels of review

establishedby the IGRCin so short a time

% The Court takes judicial notice of IGRPSeeMyers v. City of New York11 Civ. 8525 (PAE), 2012 WL
3776707, at *4 n.6 (S.D.N.Y. Aug. 29, 2012pllectingcases).

* SeeEspinal v. Goord, 558 F.3d 119, 125 (2d Cir. 2009) (noting that the remsatlevant to the PLRA’s
exhaustion requirement are those in effect at the time the inmate filedahernpes at issue). Directive 337BR
has since been superseded by Directive 3376, which eliminates the |lasf rewaw.
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The Second Circuit has held, howeevthat an inmate’s failure to exhaust

administrative remediaaaysometimes be excusetiemphill v. New York 380 F.3d 680, 686

(2d Cir. 2004).This is the cas# the administrative remedies were not in fact “available” to the
prisoner, if defendantsil to raise failure to exhaust as a defemisare estopped from raisirig
due to due to their own actions preventing the prisoner from availing himself of thax#esm
or in the presence of other “special circumstancés.”

There is some doubt as to the continued viability oHemphill framework. See
Amador, 655 F.3@t 102 (noting thaHemphillis in tension witithe Supreme Courtlater
holding in Woodford that the PLRA requires “proper exhaustion”). Even wihet@phill,
however, nothing in the record suggests that plaintiffs’ failure to exhaust shoulduse@xere.
The grievancefiled by Zaballand Sanders shatlat the grievance procedure was actually
available to inmates at the GRV®&urthermore, there is nodicationthat defendatis prevented
plaintiffs from availing themselves of the IGRIh fact, the form conveying to Zaball the
IGRC'’s proposed informal resolution of his grievance, which Zaball signed, atsmed him
that if his grievance remained unresolved, he was entdladormal hearing by the IGRC.
(Passeser Decl. Ex. DRinally, the record contains no suggestidrother “special

circumstances” that could excuse plaintiffs’ failure to exhaust.

CONCLUSION

Defendants have met their burden of showing that no genuine dispute exists as to
plaintiffs’ failure to exhaust their remedies under the IGRP, and plaihaife not submitted any
countervailing evidence. Thuyglaintiffs’ claims are barred by the PLRAexhaustion

requirement. | need not reach defendants’ further arguments that theeatghes were



reasonable or that defendants are entitled to qualified immunity. Defendants’ motion for
summary judgment is GRANTED. The Clerk shall enter judgment for the defendants.
Counsel for defendants shall provide plaintiffs with copies of all unreported
decisions cited herein.
The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this

order would not be taken in good faith and therefore in forma pauperis status is denied for the

purpose of an appeal. See Coppedge v. United States, 369 U.S. 438, 44445 (1962).

SO ORDERED. /W

V P Kévir Castel

United States District Judge

Dated: New York, New York
October 3, 2014



