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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
OLIVIER GOUREAU andOLIVIER GOUREAU, INC,,
: 12 Civ. 6443 PAE)
Plaintiffs, :
: OPINION & ORDER
-v- :
NOEMI GOUREAU, NICOLAS GOUREAU, :
GOOBERRY CORP., NOGNTERNATIONAL, INC., :
and FOPPS, INC. :
Defendants. :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

Before the Court iplaintiffs’ motion for leave to amend their Amended Complaint. For
the reasons that follow, that motion is granted.
l. Background®

A. Factual Allegations

This case involves a dispute over a family business. Plaintiff Olivier Gou@bwi€r”)
and his company, Olivier Goureau, Inc. (“Goureau, Inc.”), allege that hisigstravife, Noemi
Goureau (“Noemi”) and her son from a previous marriage, Nicolas Gouremol@sl'), along
with the familyowned businesses Gooberry Corp. (“Gooberry”) and FOPPS, I@PPE”),
have infringed his rights in trademarks known as the “COURAGE.B” traderhaBiivier also

alleges that Noemi and Nicolas wrongfullysted him from a joint venture thatilized these

! The Court’s account of the underlying facts in this case is drawn from the Ath€ndeplaint
(Dkt. 10).

2 NOG International, Inc. (“NOG”) is also named as a defendant, but theszatie stipulated

that it will not incur damageand is in the case solely to be boundhsy/case'®utcome. Dkt.
31.
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trademarks.Plaintiffs initially alleged that Noerts daughter, Stephanie Goureaas also a
member of the joint venture.

Olivier alleges thathte joint venture originateid 2008betweerhim and Noemi, who
werethenmarried. Am. Compl.116, 22(a). Eaclwvasa 50% owner of the joint venturéd.
1122(a)«(b). In 2009, Nicolas—who idloemis son and Olivier's stepson and nephewas
added to the joint venture, with an equal share in the ownerghif).22(c).

B. Procedural History

On August 23, 2012, plaintiffs filed a Complaint, Dkt. 1, and on November 13, 20113,
Amended Complainthereinafter, the “First Amended Complaint” or “FACDkt. 10. On
November 30, 2012, Noemi, Nicolas, FOPPS, and Gooberry filed an answer. Dkt. 15. That
same daystephanie moved to dismiss th&C, pursuant téd-ederal Rule of Civil Procedure
12(b)(6), on the grounds that the FAC contained no allegations that she actually pedticipa
the joint venture. Dkt. 16. On February 4, 2013, the Court granted Stephanie’s motion to
dismiss, and dismissed plaintifidaims against hewith prejudice, becausbe FAC failed to
allege the necessary element$ief participation in a joint venture under New York law. DKkt.
32

On February 12, 2013, the remaining defendants filed a motigrafbaljudgment on
the pleaings under Federal Rule of Civil Procedure 12(c). Dkt. 33—-34. They contend that, as to
the joint venture claims, plaintiffs have not allddglee required elementand, as to the
trademark claims, plaintiffs have not alleged wrongful conduct by NoPhaintiffs did not
submit an opposition, but rather, on March 12, 2@t@&smoved for leave to amend their

Amended Complaint, attaching a proposed Second Amended Complaint (“SAC”). Dkt. 39-41.



On March 19, 2013, defendants opposed the motion. Dkt. 42. On March 28, 2013, plaintiffs
submitted their reply, along with a declaration from Olivier. Dkt/4B
. Discussion

A. ApplicableLegal Standards

Federal Rule of Civil Procedure 15(a)(2) provides that leave to amend a aurspéll
be “freely” given when “justice so requires.” However, “it is within the sound discretion of the
district court to granbr deny leave to amentl. Barbata v. LatamigNo. 11 Civ. 7381DLC),
2012 WL 1986981, at *2 (S.D.N.Y. June 4, 2012) (quotmngen v. Mattingly585 F.3d 97, 104
(2d Cir.2009)). The Supreme Court has directed courts to grant leave to amend under Rule 15 in
the absence of factors “such as undue delay, bad faith or dilatory motive on the part of the
movant, repeated failure to cure deficiencies by amendments previouslgdliomdue
prejudice to the opposing party by virtue of allowance of the amendment, futiitpgeridment,
etc.” Foman vDavis 371 U.S. 178, 182 (1962%ee alsdMcCarthy v. Dun & Bradtreet Corp,
482 F.3d 184, 200-01 (2d Cir. 2007).

As relevant here, “futility” under Rule 15 turns on whether a proposed pleading would be
able to withstand a dispositive pretrial motiofouchtunes Music Corp. v. Rowe'l Corp., 847
F. Supp. 2d 606, 621 (S.D.N.Y. 2012) (citikgmin Foods, L.C. v. Pigmentos Vegetales Del
Centro S.A. de C.V464 F.3d 1339, 1354-55 (Fed. Cir. 2006)). Put differently, a proposed
amendment is futile if the amended pleading fails to state a claim upon whicltoelete
granted, and would thus not survive a motion to dismiss.

Wherea scheduling order has been entered which has restricted 's admtity to file an
amended complaint, Rule BEiiberal standard must be balanced against the more stringent

standard of Rule 16, under which such an order “may be modified only for good cBadeR.



Civ. P. 16(b)(4)see also Parker v. Columbia Pictures Ind€4 F.3d 326, 340 (2d Cir. 2000);
Scott vN.Y.C.Dept of Corr., 445 F.App'x 389, 390-91 (2d Cir. 2011) (summyasrder).

To show good cause, a movant must demonstrate that it has been diegent,
Presbyterian Church of Sudan v. Talisman Energy, B&2 F.3d 244, 266—-67 (2d Cir. 2009);
Grochowski v. Phoenix ConstB18 F.3d 80, 86 (2d Cir. 2003), meaning thaespite its having
exercised diligence, the applicable deadlindadtoot have been reasonably méscar v. BMW
of N. Am., LLGNo. 09 Civ. 11 (PAE), 2011 WL 6399505, at *2 (S.D.N.Y. Dec. 20, 2011)
(citations omitted)reconsideration denied®012 WL 245229 (S.D.N.Y. Jan. 25, 2012) party
fails to show good cause when the proposed amendment rests on information “thaythe part
knew, or should have known, in advance of the deadliS8eKol Holdings, Inc. v. BMD Munai,
Inc., No. 05 Civ. 3749 (KMW)(DF), 2009 WL 2524611, at *8 (S.D.N.Y. Aug. 14, 2009)
(collecting casespff'd, 2009 WL 3467756 (S.D.N.Y. Oct. 28, 2009).

B. Good Cause Under Rule 16

Because compliance with Rule 16 is a threshold matter which may obviate the Rule 15
analysis, that issue isldressed first. Sdeerfect Pearl Co., Inc. v. Majestic Pearl & Stone, Inc.
889 F. Supp. 2d 453, 457 (S.D.N.Y. 2012).

It is true that'[s]cheduling orders offer a degree of certainty in pretrial proceedings,
ensuring that at some point both the pardied the pleadings will biexed and the case will
proceed.”Lincoln v. Pottey 418 F. Supp. 2d 443, 454 (S.D.N.Y. 2Q08he circumstances of
this case, however, counsel flexibility. Although Stephanie moved to digmisACon
grounds particular to herself, the other defendants did not challenge the compleent, ei
pursuant to Rule 12(b)(6) or Rule 12(c). Instead, in December 2012, discovery commenced

without any indication by the remaining defendants that they regalaietiffs’ pleadings as



facially deficient. Discovery had in fact been underway for close to two motias, w1 mid-
February 2013, the other defendants, apparently emboldened by the Court’s disintinesal
claims against Stephaniast elected to movagainst the FAC. Discovery today is now close to
complete: It closes on April 22, 2013.

Under these circumstances, having been presented with defendants’ motion farjudgm
on the pleadings only halfway through discovery, plaintiffs have good cassekdeave to
amend. Since Decemberhey have participated in the discovery process, at what the Court
assumes is some cost and expense. They are more familiar with the facts thaimat ot their
pleadings. It is appropriate that plaintiffs beayi the opportunity to amend to explain why, on
the facts now known to them, a joint venture existedthademaininglefendants were party to
it. 1t would ill servethe interests glstice for the Court to review for its facial validity a
complaint which defendants forewent the opportunity to attack on its face,bihdeng itself
to facts now knowno plaintiffswhich may materially bear on that issue. Further, it does not
appear that plaintiffgoroposed revisions to their pleadings broaden tbpesof the factual
issues at hand. They should rtberefore necessitate any change in the scope, nature, or timing
of discovery. The Court therefore finds good cause to permitAe S

C. Futility Under Rule 15

As athresholdmatter, defendantdy letter, ask the Court to disregard a declaration (Dkt.
44) that plaintiffs’ counsel has submitted from plaintiff Olivier, which purportsitbcntext
and facts to the proposed SAC. Dkt. Maintiffsdefend that submission. Dkt. 4Befendants
are rght that Olivier’s declaration is not properly considered in assessing takevalaity of

the proposed SAC. Furtheedause the Coufinds plaintiffs’ motionto amendneritorious



without the need to consider the dispu@ivier declaration, the Court grants defendants’
request. The Court accordindigsnot considezd Olivier’s declaratioron this motion.
In considering the proposed SAC, the Court next considers wipgtietiffs have acted
in badfaith or with undue delay, whether their amendments will prejudice the defendants, and
whether the proposed amendments would be fuitilere, defendan@@rguethatthe proposed
amendments are futilelheyargue that the proposed SAC does not adequately plead the
elements of a joinventure, because it does not allege (1) joint control, (2) that the parties agreed
to share losses, or (3) what the terms of the joint venture agreement werBr. D2£17.
TheCourt finds that th&AC adequatelglleges(1) the existence of a joint venture, and
(2) the roles of Noemi and Nicolas, and their respecorapanies, FOPPS and Gooberry, in it.
The SAC specifiebow the joint venture operatetie roles that each party playeke
contributions each party made, and that the participants shared in both the profitslesskthe
See idf122(a)().
As to joint controlthe SAC acknowledgeshatOlivier wasthe primaryoperator and
manager of the venture&seeSAC 1122(i), 24—25 However, unlike the deficient allegations as
to Stephanie, the SAC includes specific ways in which the parties took part in theevent
Noemi and Nicolas asted Olivier “as needed” in the management of the busineS#S
1 22(i). They “mutually agre[d]” when and from whiclsompanytheir salaries would be paid.
Id. T 22(I). Most importantly, Noemand Nicolas each own companies alleged to have been
participants in the joint venturdd. 118—9. Ownership and control over a constitwEmpary
is sufficient toshow the “measure of joint proprietorship and control over the enterprise” that is
required by New York lawBrown v. Cara420 F.3d 148, 159-60 (2d Cir. 2005). Itis enough

to meet plaintiffsburden under Rule 15.



The SAC alsalearly aleges that the partiegreed to share in the losses of the joint
venture as well as its profitSeeSAC 1122(b) (“The ownership of, profits, losses, and expenses
of all the businesses would be shared equally among the joint ventuz2))(“’Gooberry,
NOG, and Fopps would (and did) commingle their assets, liabilities, profits,,lasskes
expenses. .."”), 51 (parties “engaged in a general partnership by virtue of their 2008 and 2009
agreement to share the profits, losses, revenues andsesp#rtheir joint venture”). Again,
Noemi and Nicolds ownership of constituent companies means that they would be the direct
beneficiaries botlf profits andof losses

Plaintiffsthus have shown that the proposed amendment would not be Fuiitber,
there has been no showing of bad faith, undue delay, or prejudice to the defeBdaatsse the
SAC includes plausible allegations of a joint ventyustice requires thatlaintiffs be allowed to
amend: “If the underlying facts or circumstanaedied upon by a plaintiff may be a proper
subject of relief, he ought to be afforded an opportunity to test his claim on the’m@éfilisams
v. CitiGroup Inc, 659 F.3d 208, 213 (2d Cir. 2011) (quotkgman v. Davis371 U.S. 178, 182
(1962)).

CONCLUSION

For the reasons stated aboeayve to amend is granteahd the Court accepts plaintiffs’
Second Amended Complaint as the operative complaint in this case. Plaintiffeareddir
forthwith to file their Second Amended Complaint with the Clerk of CoDdfendantsmotion
for judgment on the pleadings is dismissed as mdbée Clerk of Court is directed to terminate
the motiors pending at docket numbers 33 and 39.

The partieshall continue on the discovery schedule set by the Court’s December 20,

2012 case management plan. Dkt. 20. In the event any party wishes to move for summary



judgment, a pre-motion letter, consistent with the Court’s Individual Practices, is due two weeks
after the close of discovery. See Judge Engelmayer’s Individual Rules and Practices in Civil

Cases 3(H). The next conference remains scheduled for May 23, 2013, at 11:00 a.m.

Pand A Copfors/

Paul A. Engelmayer
United States District Judge

SO ORDERED.

Dated: April 10,2013
New York, New York



