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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

- against : OPINION AND ORDER
: 1ZV-6572 (ER)
P.O. ANGEL GARCIA, Individually, P.O. DONALD
PETERS, Individually, DETECTIVE TIMOTHY TAUSZ;
Individually, RACHEL WILLGOOQS, Individuallyand
TOWN OF YORKTOWN,

Defendants.

Plaintiff Raymond Lienau (“Plaintiff” or “Lienau”) brings this actigmrsuant to 42
U.S.C. 8§ 198&gainst Officer Angel Garcia (“Garcia”), Officer Donald Peters (“R&te
Detective Timothy Tausz (“Tausz’and the Town of Yorktown (“Yorktown”) (collectively, the
“Municipal Defendants”) and Rachel Willgoos (“Willgoosglleging unlawful arrest and
malicious prosecution. Amended Complaint (“Am. Compl.”) (Doc. T8)e Municipal
Defendants have crostaimed against Willgoo®r indemnification and contribution. Doc. 17.
Currently before the Court is Defendant Willgoos’ motion to dismiss the Amendegl&lotnas
well as theMunicipal Defendants’ crosslaim. Doc. B. For the reasons set forth below,
Defendant Willgoos’ motion to dismiss is GRANTED.

I.  Factual Background

The following factsaretaken from the allegations in the Amended Complaint, which the

Court accepts as true for purposes of this matiGtamous Horse Inc. v. 5th Ave. Photo |nc.

624 F.3d 106, 108 (2d Cir. 2010).

! The parties dispute whether the Court can consider the documents attaitieddiitlaration of Courtney Wen
(Doc. 20)in determining the sufficiency of Pliff’s allegations on Willgoos’ motion to dismiss. As the Court
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a. Background Allegations

Plaintiff and Willgoos were married in 2000 and had three children together. Am.
Compl. 1 17. In 2008heygot divorced and agreed to joint custody of theirdrkihy although
Plaintiff alleges that he had physical custody of the children the majority of theltnfg19.
Plaintiff alleges thaprior to the commencement of the divorce, Willgoos made numerous false
allegations of abuse against Him attemptsto gain ordefis] of protection so that [she] could
obtain custody of the couple’s children and obtain exetugse of the marital residentdd. |
22.

On November 7, 2002, Willgoos commenced a proceeding in the Superior Court of
Connecticuseeking arorder of protection and immediate custody of the couple’s childcef.
23. Willgoos filed an Affidavit for Relief from Abusé€November 7 Affidavit”) “in which she
falsely stated that Plaintiff had forehast eight months engagedaircontinually escalating
patternof behavior including verbal, mental and physical abus#.”Plaintiff alleges that the
false allegations “were made with malexed [with] the specific intent to obtain an order which
gave [Willgoos] custody of the children,” and tla the time that Willgoos filed the Affidavit,
there was no evidence of any physical injury corroborating her allegatiobhas#.&d. 1124,

26. As a result of Willgoos’ Affidavit, Plaintifivas ordered to surrender to the Norwalk Police
Department ad was issued a summons to report tosthée court Id. I 28. Plaintiff alleges that
officers from the Norwalk Police Department contacted his father, who was & daty
detective with the Yorktown Police Dapaent at the time, to inform him of Wjoos’

allegations against Plaintifiid. 71 27, 29.Plaintiff's fathertheninformedhis fellow Yorktown

finds that theallegations contained in the Amended Complainttéaditate a § 1983 claim agaiwfillgoos, see
infra, the Court need nabnsider the extraneous evidence attached to Dafit’'sdnotion papers.
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policeofficersthat “his son’s wife was making false allegation[s] of abuse” againsttifflailul.
1 30.

Plaintiff alleges thatsa result bWillgoos’ November 7 Affidavit the Connecticut state
court awarded her aax parteorder of protection against Plaintifid.  31. However,
immediately prior to the hearing on the order, Willgoos withdrew her Afficand the
proceeding was dismied. Id. T 32.

Approximately four months later, on March 20, 2003, Willgoos filed another Affidavit
for Relief from Abusg“March 20 Affidavit”) in the Superior Court of Connecticut, “in which
she falsely alleged that Plaintiff continuously hit her, poked her in the face, shovedHeer
floor while she was holding a child and that said events occurred in front of the chiltief.”
34. Plaintiff alleges that Willgoomade the allegations in the Affidavit with knowledge that they
were false and “wih malice and spite, so that she could again use the legal system as a tool to
advantage herself and harm the Plaintitld’ § 37. As a result of the March 20 Affidavit, the
Connecticut state court awarded another order of protection to Willgho%.38. Plaintiff
alleges thawillgoos again withdrew the March 20 Affidavit immediately prior to the heanng o
the order of protection, aridatthe proceeding wabereforedismised Id. T 39.

Plaintiff further claimghat after his father’s retireent from the Yorktown Police
Department, he remained in contaetith various police officers and “made it known to the
Yorktown Police officers thgDefendant] Willgoos had repeatedly made false allegations of
abuse.”ld. § 41. Accordingly, Plaintifflleges that the “lack of merit” of Willgoos’ claims
“were common knowledge among members of the Yorktown Police Departmentugyofithe

fact that Plaintiff's father had discussed the fabricated complaints with dtivers’ at the

2The Amended Complaint does not indicate the date of Plaintiff's fatteitement.
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police departmentlid. T 42.

Plaintiff further alleges that oor about March 1, 2008, Willgoos attacked Plaintiff with a
knife after Willgoos had become enraged that Plaintiff's mother had vibigechildren.ld.

44. Plaintiff reported the attack to Officer McGuinan at the YorktBwilice Department,
however, Officer McGuinanefused to fileareport or arrest Willgooslespite obvious evidence
of a knife wound to the Plaintiff's handld. { 45. Plaintiff alleges that the following day,
Willgoos falsely claimedo the Yorktown Police Department that Plaintiff had assaultedlter.
1 46. Willgoos signed a supporting deposition in which she falsely stated that on March 1, 2008,
Plaintiff punched her in the head and face, grabbed her and threw her on the iepeahaff
her shirt, and that that she sustained a bloody nose and bumps on hddhgd®. Plaintiff
claims that although there was no physical evidence of the alleged assault,fexeviteless
arrested by members of the Yorktown Police Department and chaitlpealssault in the third
degree and that Willgoos obtained an order of protection “based upon [the] fabricated
allegations of abuse.Id. 11 48, 52.

On March 3, 2008, Willgooiled a petitionin family court requesting full custody tife
children, falsely allegingnter alia, that Plaintiffhit her in the head with a closed fist, causing
pain in her jaw and a bloody nose, threatened to break her personal belongings, arabbesh g
her and ripped her shirtd. 1 53-54see also id{{ 5657. Plaintiff alleges that the March 3,
2008 petition was withdrawn prior to the court conducting a hearing “because Whkigeashe
allegations contained therein were meritless and fabricatdd{ 59.

Plaintiff generallyclaims that por to February 4, 2010, Willgoos had “perpetrated a
pattern, scheme and modus operandi whereby . . . she attempted to gain leverage . . . in the

custody litigation by making numerous baseless allegations of abuse agaiist flavarious
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members of lavenforcemerft] including the Yorktown Police Departmentld. { 60. Plaintiff
further alleges thahe MunicipalDefendants were aware of Willgoos’ pattern of making false
complaints of abuse in an attempt to gain a tactical advantage in the pentoy agsion. Id.
1 61.
b. The February and April 2010Arrests and Resulting Prosecution of Plaintiff

On or about January 18, 2010, Willgoos filed an application for sole custody, in which
she “again made false allegations that Plaintiff had physically abuseditief.63. Plaintiff
alleges that the application for custody was denied on February 1, 2010 and thaethereaf
Willgoos “became enraged, combative, angered and resentful and devised a plot to see
retribution against the Plaintiff by again making fabricated allegations crinmnal activity to
both have Plaintiff falsely arrested/prosecuted and to enable her to rakeeapetition for
custody.” Id. 11 6465.

OnFebruary, 2010, Plaintiff dropped the couple’s son off for visitation with Willgoos.
Id. § 68. When Plaintiff called Willgoos’ residence latéiat day to speak with his son, who was
sick at the time, he learned that Willgoos teftitheir son with Willgoos’ boyfriend, in violation
of a court order that required Willgoos to advise Plaintiff of the names of anydualis who
would be babysitting their childrend. 9 6971. Upon learning that Willgoos had left their son
in the care of her boyfriend, Plaintdélled Willgoos to discuss the situation; however, Plaintiff
alleges that in the middle of their conversation, Willgoos hung up onlinfiff 7273. Plaintiff
claims that Willgoos knewhat when she hung up on Plaintiff, he would call back to continue the
conversation, and thaach time Plaintiff reinitiated he call,” Willgoos woulceitheranswer the
call and immediately hang um himor let the call go to voicemaild. Y 7678.

Although Plaintiff claims that Willgoos “knew thfite] was calling with a legitimate
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purpose and [that] it was her intentionaabnnecting of the calls that prompted Plaintiff to
reinitiate the calls,” Willgooseverthelessontacted the Yorktown Police Department and
reported to Defendant Garcia that Plaintreis harassinger. Id. 11 7980. Plaintiff alleges that
Willgoos knowingly reported false information to Garcia and other members of the police
department, including that Plaintiff threatened her, that Plaintiff said, “heddsliyyou

fucking wait,” and that Plaintiff repeatedly called her with no legitimate mapiher than to
annoy, harass and alarm héd. 11 81, 84 Plaintiff further claims that Willgoos failed to inform
Garcia or other officers dhe motivation for Plaintiff's calls, i.e., iscuss the care of their sick
child, id. { 82, and that Plaintimade the false statements “out of malice, spite and retribution
for her application for custody of the children” and “for the specific purposesbfating
Plaintiff's baseless arrest and prosecutiod,{[{ 83, 85, 94-95.

On or about February 4, 2010, Garcia arrested Plaintiff for aggravated harassment
“without a warrant and without probable cause to believe that Plaintiff mthitted any crime
or violation.” I1d. 88-89. Garcia prepared and signed a misdemeanor information charging
Plaintiff with aggravated harassment in the second degnekforwarded same to the District
Attorney’s office. Id. I 90. Following Plaintiff's araignment, the court issued an order of
protection against himld. § 101. Plaintiff alleges that bpreparing thenisdemeanor
information Garcia “initided and continued a prosecution against the Plaintiff without probable
cause to believe the prosecution could proemhvith malice.” Id. 191. Additionally,

Plaintiff claims that prior to the trial on Plaintiff's claims, Willgoos falsely informesd th
prosecutor that Plaintiff called her with the specific intent to harass angt hkenand, thus,
along with the other Defendants, “induced the prosecutor to initiate and continue asbaseles

prosecution.”ld. 11 9698, 104.



Plaintiff furtherclaimsthat on or about April 7, 2010, when Plaintiff was dropping one of
his children off with Willgoos, she failed to provide Plaintiff with certain infaiorathat she
was required to provide pursuant to a court ordir{{f 11516. Plaintiff advised Willgoos that
he was going to the police department to file a complaint about her refusal tdlingecourt
order. Id. 1 117. Plaintiff alleges that Willgoos subsequently contacted the Yorktovee Pol
Department and faély complained that Plaintiff had violated ader ofprotection by
threatening herld. 1 11920. Plaintiff alleges that Willgoasonveyed this false information
“for the sole purpose of having Plaintiff baselessly arrested and proseamugedrime he did not
commit in anticipation of pursuing yet another baseless application to the Kzouityfor sole
custody.” Id. § 121. Based upon Willgoos’ “fabricated account and contrived complaint,”
Defendant Peters arrested Plaintiff “without a warradtvaithout probable cause” and charged
him with criminal contempt in the second degrésk. 1 124, 127. Peters also prepared and
signed amisdemeanoimformation “which contained materially false statements of fact” and
forwarded it to the prosecutold. { 13031. Following Plaintiff's arraignment, anotheder
of protection was issued against hihd. § 133. Plaintiff claims that Willgoasgainrepeated the
false allegations against Plaintiff to the progecprior to the case being triedt. I 134.

The aforementionedharges were resolved in Plaintiff's favor on August 9, 2011 when
the Honorable llan D. Gilbert dismissed the charges againstidirfjf 106, 135.

II. Legal Standard

When ruling on a motion to dismiss pursuant to Rule 12(t}{6xourt must accept as
true all of the factual allegationstine complaint, and draw all reasonable inferences in the
plaintiff's favor. Famous Horse Inc624 F.3cat 108 However, this requirement does not

apply to legal conclusions, bare assertiongomclusory statement&shcroft v. Igbgl556 U.S.
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662, 678 (2009) (citin@ell Atl. Corp. v. Twomby\650 U.S. 544, 555 (2007))To survive a

motion to dismissa complaint must contain sufficient factual matter . . . to state a claim to relief
thatis plausible on its face.”ld. (citing Twombly 550 U.S. at 570). A claim is facially

plausible “when the plaintiff pleads factual content that allows the court totdeasgasonable
inference that the defendant is liable for the misconduct alleddddt 678 (citingTwombly

550 U.S. at 556).

II. Plaintiff Fails to Sufficiently Plead Joint Action Between Willgoos and the
Municipal Defendants

Willgoos argues that the Amended Complaint should be dismissed in its entirety as
against her becausée is nba state actor arflaintiff has failed to sufficiently plead “joint
action” between Willgoos and the Municipal Defendants. Def.’'s Mem. L. (Doc. 19)18.10-

In order to state a claim und®r1983, a plaintiff must allegecanstitutionaliolation
comnitted under color of state lawAm. Mfrs. Mut. Ins. Co. v. SullivaB26 U.S. 40, 49-50
(1999). “[T]he under-color-o$tatelaw element of § 1983 excludes from its reach merely
private conduct, no matter how discriminatory or wrongfudl’ at 50 (internal quotation marks
and citation omitted). Howevea,plaintiff may maintain a 8§ 1983 claiagainst a private actar
the plaintiffsufficiently alleges that therivate actoris a willful participant in joint action with
the State or its agentsDenns v. Sparks449 U.S. 24, 27-28 (1980) (“Private persons, jointly
engaged with state officials in the challenged action, are acting ‘uolder @f law for purposes
of § 1983 actions.”) (citation omitted). “The touchstone of joint action is often a ‘plan,
prearrangement, conspiracy, custom, or policy’ shared by the private ratibregpolice.”
Forbes v. City of New Yarlo. 05 Civ. 7331 (NRB), 2008 WL 3539936, at *5 (S.D.N.Y. Aug.

12, 2008) (citingsinsberg v. Healey Car & Truck Leasing, Int89 F.3d 268, 272 (2d Cir.



1999)). To establish joint action, a plaintiff must show “that the private citizen and the state
official shared a common unlawful goal; the true state actor and the jastitlg @rivate party
must agree to deprive the plaintiffoghts guaranteed by federal lawBang v. Utopia Rest.
923 F. Supp. 46, 49 (S.D.N.Y. 1996). “The Supreme Court has also explained joint action
through the concept of a ‘meeting of the minds’ between law enforcement artd priva
individuals.” Forbes 2008 WL 3539936, at *5 (citingdickes v. Kress & Cp398 U.S. 144,
158 (1970)).

Moreover, tostate a plausiblg 1983 claim against a private individual, “[c]Jonclusory
allegations that [the] private individual conspired or took concerted action withestatrs will
not suffice.” Watson v. GradyNo. 09 Civ. 3055 (KMK), 2010 WL 3835047, at *8 (S.D.N.Y.
Sept. 30, 2010) (citations omitted). Rather, a plaintiff must allege “a suffic@dose nexus
between the State and the challenged action of thatpmarty so that the action of the latter
may be fairly treated as that of the State itself, or that the private actor whsgogaged with
state officials in a conspiracy to deprive the plaintiff of his constitutionalsigld. (internal
guotation marks and brackets omitted) (quoBigtia v. Yale Sch. of Me®47 F. App’x 663,
664-65 (2d Cir. 2009) (summary @mn)); accord Johnson v. City of New Yp@69 F. Supp. 2d
444, 450-51 (S.D.N.Y. 2009)[A] plaintiff must allege that the private entiand state actors
carried out a deliberate, previously agreed upon plan, or that their activity uieasét
conspiracy or meeting of the minds.”) (internal quotation mdmessketsand citation®mitted)

Case law in tis Circuit is weltestablishedhat the provision of information to a police
officer—even if that information is false or results in the offi@ing affirmative actior-is
insufficient to constitute “joint action” with state actors for purposes of 8§1988ng v. Suffolk

Cnty.,705 F. Supp. 2d 183, 196 (E.D.N.Y. 2010) (“The provision of information to or
9



summoning of police officers, even if that information is false or results in ficersftaking
affirmative action, is not sufficient to constitute joint action with state actopsuiposes of §
1983.”) (citing Ginsberg,189 F.3dat 272)(“[Defendant]’s provision of background information
to a police officer does not by itself mgk#efendant]a joint participant in state action under
1983[and] Officer Fitzgerald's active role attempting to resolve the dispute afieefendant]
requested police assistance in preventing further disturbance also doeshuatt, mbre,
establish thaDefendant]acted under color of law)); Valez v. City of New Yarko. 08 Civ.
3875 (DLC), 2008 WL 5329974, at *1, *3 (S.D.N.Y. Dec. 16, 2008) (holding that plaintiff failed
to state a claim under § 1983 against his landlords based on allegations that the lgadérds
the police false information that plaintiff was planting marijuana in his yautl6f malice and in
an effort to get [the plaintiff] ejected from the home he was rentiriggreplaintiff failed to
“allegefacts suggesting that defendants and the police had any meeting of the mmelstado |
conspiré); see alsdel Col v. RiceNo. 11 Civ. 5138 (MKB), 2012 WL 6589839, at *8
(E.D.N.Y. Dec. 18, 2012) (“In order to satisfy the joint activity requirement, theees to be
something more than an allegation that the private party supplied information, lseen fa
information to the polce.”) (citing Stewart v. Victorias Secret Stores, LL851 F. Supp. 2d
442, 446 (E.D.N.Y. 2012) (“A private party supplying information or seeking police as=sta
‘does not become a state actor ... unless the police officers were impiofieegced o
controlled by the private party)(alteration in original) (citations omitted))).

Similarly, if a police officers actions are based on the officer's own independent
judgment, rather than the directive of the private party, the private pdirtyoibe deemed a
state actor.See Young/05 F. Supp. 2d at 196iiing Shapiro v. City of Glen Cov236 F.

App'x 645, 647 (2d Cir. 2007) (“No evidence supports [Plaintiff]'s contention[thafprivate
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defendantpcted jointly with the [municipaliiefendats to deprive her of her constitutional
rights, and ample evidence shows that/thenicipal] officials who searched her house exercised
independent judgment rather than acting at [the individual defendant’s] directiéisk).
Letterman 401 F. Supp. 2d 362, 377 (S.D.N.Y. 2005) (“[¥ivate party who calls the police for
assistance does not become a state actor unless the police were influencedhoitesof
procedure or were under the control of the private partgejbalik v. Gray27 F. Supp. 2d 127,
131-32 (N.D.N.Y. 1998) (“[A] private party does not act under color of state law when she
merely elicits but does not join in an exercise of official state authgr{gitations omitted)

Here,Willgoos argues thahe Amended Complaint faikss a matter of law “because it
contains nothing more than conclusory allegations of concerted action betweerogVaiyl
[the] Municipal Defendants.” Def.’s Mem. L. at 1Plaintiff, on the other handrgues thathe
Amended Complairgufficiently alleges thaWillgoos acted jointly with the Municipal
Defendants “by making malicious and knowing false accusatitheseby instigating Plaintiff's
arrest andjointly act[ing] with the police defendants by fabricating a contrived statetoe
baselesslyantinue the prosecution, thereby joining in the exercise of state authority.” Pl.’s
Mem. L. Opp. (Doc21) at 14. In support of his “joint action” theory, howeWaintiff merely
sets forthconclusory allegations of concerted action in the Amended @Gamhpvhich, standing
alone,are insufficient to state a claiagainst a private actonder 8§ 1983 .Specifically, Plaintiff
summarily alleges that at all relevant times, Willgoos “engaged in joint action wittatbeastor
defendants,” Am. Compl. § 18&atthe Municipal Defendants “were complicit in Rachel
Willgoos’ scheme to . . . victimize Plaintjffid. § 43,that Willgooswas*a willful participant in
the false arrest and proseoutof the Plaintiff’ id. 85 see also id{198, 123, and that

Plaintiff “acted jointly with [Defendard] in causing the arrest of Plaintiff by knowingly and
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intentionally providing false information that Plaintiff had yelled at hertarehtened herjd.
128. Plaintiff fails toallegeanyspecificfacts or eventdemonstrating that the Municipal
Defendants were in fact aware of or participants in Willgoos’ alleged “schenfepm which
the inference can be drawn thiaat Willgoos and the Municipal Defendants had a plan or
prearrangement to violate Plaintiff’'s constitutional rightisdeed, Plaintiff himsekdmitsin his
opposition papers that merely providing information to a police officer does not trarssform
private actor into a state actor, and that a private aotgrbecomes a state actor § 1983
purposesvhenshe “takes a more active role and jointly engages in action with state”actors.
Pl.’s Mem. L. Opp. at 14. Here, however, Plaintiff has failed to allege anysiaggestinghat
Willgoos did, in fact, directly engage with the Municipal Defendantskaan active role in the
arrest of Plaintiff.

Moreover, Plaintiff does not allegay facts suggesting that Willgoos exercised control
or undue influence over the Municipal Defendants. To the contriintiR's allegations
establish that Willgos reported certain incidents regarding Plaintiff to the police, and that the
police exercised independent judgmenrdirestingPlaintiff. Indeed, Plaintiff himself admits
that prior to both his arrests by the Municipal Defendants, orders of protection hadsbeen is
against him by the statourt. SeeAm. Compl. {1 52 (March 2008 order of protection), 101
(February 2010 order of protectionyloreover with respect to Plaintiff's February 2010 arrest,
Plaintiff admitsthatthe incident giving rise to Willgoos’ complaint to the police department
i.e., that Plaintiffrepeatedly calle@lVillgoos after she had hung up the phone on him—did, in
fact, occuralthough he claims that he was calling for a legitimate purp®eed. 1176-79.
Accordingly, everaccepting Plaintiff's allegations as true for purposes of Willgoos’ motion to

dismiss, it was reasonable for the Municipal Defendants to arrest Plaagétl upon allegations
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that he had violated the existing orders of protection by harassing and threatdlyog3N
Although Plaintiff alleges that Willgoos’ complairitsthe policewvere fabricateghe
does not allege that the Municipal Defendants actkakywthat Willgoos’ allegations were
falseor that Willgoos ever indicated to them that she waking such allegations in order to
gain leverage in her custody cag@laintiff's general allegation that the Municipal Defendants
shouldhave known that Willgoos’ allegations were false because Plaintiff's flastoe
previously told members of the Yorkta Police Department that Willgoos was fabricating
allegations against Plaintifiiil. 1 4243, 61-62, 87, 92, 123 insufficient to state a claim that
Willgoosand the Municipal Defendants acted pursuant to a deliberate, previously-agreed upon
planto violate Plaintiff’'s constitutional rights
The cases upon which Plaintiff relies in support of his argument that Willgoos acted
jointly with the Municipal Defendantgredistinguishable from thfacts at issue here, as they
involve allegations oflirect involvemenandactive participationby the private defendant the
alleged state actioh See, e.gAnilao v. Spota774 F. Supp. 2d 457, 500-02 (E.D.N.Y. 2011)
(holding that plaintiffs sufficiently alleged “joint actiomhereprivate defendants arranged a
meeting with the district attornéfor the purpose of . . . pressuring [the district attorney] to file
an indictment that he would not otherwise have filed against the plaintiffs,” wieepzivate

defendants and the County defendants subsequagigeéd that the indictment [of plaintiffs]

3 Contrary to Plaintiff's contention, iTADCOConstr. Corp. v. Dormitory Auth. of the State of New Y@k F.
Supp. 2d 253 (E.D.N.Y. 2010), thewt did not “implicitly [hold] that the alleged actions sufficed to establish
action under the color of law.” Pl’'s Mem. L. Opp. at 16. Rather, the daurtot decide the issw all in light of

the defendants failure to “challenge plaintiffs’ claimat [they] were acting under color of state lawADCO

Constr. Corp, 700 F. Supp. 2d at 262. Plaintiffs’ relianceStampf v. Long Island R.R. AytNo. 07 Civ. 3349
(SMG), 2011 WL 3235704 (E.D.N.Y. July 28, 2011), is similarly misplacedhdndse, the court considered
whether an individual who encouraged the authorities to act may bbatéédfor malicious prosecution under New
York law. Id. at *1. Contrary to Plaintiff’'s contention, the coditl notaddress the question of whether that
individual defendaris actions in lying to the police constituted “joint acticuifficient to hot the defendaritable
under§ 1983. Id.
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would be procured, in part, through the use of false testimorgs.well as by the withholding
of exculpatory evidence,” and where the County defendants “agreed to do what essaneto
procure the indictment, for the sole benefit of the [private defendaht¥Bling 705 F. Supp.

2d at 191, 198-99 (holding thativate actor defendants were more than “mere complainants”
whereplaintiff alleged thatlefendants “brought garbage, debris, urine, feces androtteers”
into the plaintiff's residence while she and her children were absentdian tw create
unsanitary, uninhabitable, and unsafe conditions therein,” subsequently summoned the police to
the residence, “authorized or consented to the search (even though they allegedlguat
authority), and accompanied the police on the alleged unlawful search;itéétson 2010 WL
3835047, at *8 (holding that plaintiff plausibly stated a claim that private defendantoslaagv
in concert or conspiring W state actors to maliciously prosecute plaintiff where private
defendantvorked with state actofdo frame allegations against Plaintitihdstate actors

“ignored facts that would exonerate Plaintiff in order to protect [the privaeadeft]”)>

* As to a second set of privasetordefendantsthe court inAnilao held that allegations that the defendants “filed
complaints against plaintiffs with the New York State Education Beyat and the Suffolk County Police
Department” were insufficient to render the private parties “state actors” joogmg of § 1983 liabilityld. at503.
Thus, the court found thétn the absence of any allegations that [the private defendants] were nectky dir
involved in the investigation amtosecution of plaintiffs,” the § 1983 claims agaiigt private defendants should
be dismissed|d.

® Plaintiff also relies orWeintraub v. Bd. of Educ. @ity ofNew York423 F. Supp. 2d 38, §&.D.N.Y. 2006)

which contais broad language suggesting that a civilian who makes a false stateragrdlice officer can be held
liable for joint action under Section 198RlI. at 58 (“If a victim makes false statements to the police, with the intent
to have an innocent person arrested . . . she may not only be held accounfalde fmprisonment under state tort
law, but under federal law, for invoking the state's power to interiliyovialate a citizen's constitutional rights.”).
However, cases interpretivgeintraubhave limited its application to the narrow circumstances presented in that
case, which involved allegations demonstrating a-&agding vendetta by the private defendant against the
plaintiff. See Samtani v. CherukuNo. 11 Civ. 2159 (CBA) (RER), 2012 WL 1657154, at *4 (E.D.N.Y. May 11,
2012) (citing casesyacated on other ground2012 WL 1821413K.D.N.Y.May 18, 2012)see also Thomas v.
City of New YorkNo. 12 Civ. 5061 (FB) (SMG), 2013 WL 3810217, at*3 (E.D.N.Y. July 23, 2013) (holding

that “[u]nlike the longstanding vendetta\ivieintraul which consisted of 11 acts over méian 1 year, plaintiff
allegegust 3 acts occurring within 1 week,” and thatéa assuming that the [private] defendants made a false
report to the police, bad faith cannot be inferred from [that] act aloidyeover at least one court has questioned
whetherWeintraubwas even correctly decided under relevant Supreme Courtdergc&amtanj 2012 WL
1657154 at *4. Another case on which Plaintiff relieSpakley v. Jaffed9 F. Supp. 2d 615 (S.D.N.Y. 1999), is
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Unlike the private defendants in the aforementioned cases, Willgoos is abielged
have provided information-atbeit false informatior-about Plaintiff to the Municipal
Defendants. Other than conclusory allegations that Willgoos acted jointlyheitMuncipal
DefendantsPlaintiff fails toset forthanyallegations that Willgoos was directly involved or
actively participated in the subsequent arrest and prosecution of Plairddbrdingly, as
Plaintiff's conclusory allegations of joint acti@ne insdficient to statea 8 1983 claim against
Willgoos—a private actethe Amended Complaimhust be dismisseals against Willgoo$
IV.  The Municipal Defendants’ CrossClaim is Dismissed

The Municipal Defendants crestaimed against Willgoos pursuant to CPLR § 3019
and/or for “indemnification and apportionment of responsibility, if any.” Doc. 17. W@dHg
moves fordismissal of the crosslaim on several baseSeeDef.’s Mem. L. at 2-24. The
Municipal Defendantiavenot filed any papers in response to Wdos’ motion to dismiss their
crossclaim.

The Court finds that dismissal of the Municipal Defendatnis$sclaimis warranted.As
an initial matter, Plaintiff has failed to stat® 4983 claim against Willgoos, as discusisdidh,

and the Municipal Defendants merely rely on Plaintiff's deficient Amended Gantjxh

similarly distinguishable, as there, the plaintiffs alleged that the priedémdants, who conspired to obtain an
unwarranted criminal indictment against the plaintiffs, actually workid thie district attorney, whose

“connivance” they eventually obtainetl. at 620. The plaintiffs alleged that the district attorney then conducted “a
flawed investigation” and purportedly impeded the plaintiffs’ ability tiedd themselvesld.

® willgoos argues in the alternative that dismissal of the Amended l@innis proper because, even assuming
Plaintiff sufficiently alleged joint action, he fails to state a claim folicimus prosecution under New York law.
Def.’s Mem. L. at 15.As the Court finds that Plaintiff has failed to allege joint action betweilgat's and the
Municipal Defendants, Plaintiff's Amended Complaint is dismisseitsientirety against Willgooand it therefore
need not address the sufficiency of Plaintiff’'s underlying allegatidribefendants’ constitutional violations.

"CPLR § 3019(b) states: “(b) Subject of crotmms. A crossclaim may be any cause of action in favor of one or
more déendants or a person whom a defendant represents against one or morentiefanmarson whom a
defendant represents or a defendant and other persons alleged to bél@blkesclaim may include a claim that
the party against whom it is asserted isnary be liable to the crogdaimant for all or part of a claim asserted in the
action against the crosfaimant.”
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support of theicrossclaim for contribution.Dismissal is therefore warranted on that basis
alone.

Even assumingrguendathat Plaintiff sufficiently stated a § 1983 claim against
Willgoos, howevergase law in this Circuit is clear that there is no right to contribution or
indemnification under 8 19835eeCastro v. Cnty. of Nassad39 F. Supp. 2d 153, 184
(E.D.N.Y. 2010) (“No right to contribution exists under 8§ 1983. Nor istheiederal right
of indemnificationunder the statute.”) (citations omitted)ason v. City of New YarR49 F.

Supp. 1068, 1079 (S.D.N.Y. 1996) (“[F]ederal law does not establish a right to contribution
under Section 1983.”). Courts in this Circuit hal®consistently held that a defendant cannot
incorporate state law claims for contribution or indemnification under § 1983 pursuant to 42
U.S.C. § 1988. Seee.g, Greene v. City of New Yqrko. 08 Civ. 243 (RJD) (CLP), 2010 WL
1936224, at *4 (E.D.N.Y. May 12, 2010) (“Even assuming that New York law provides for a
right to contribution under these circumstances . . . permitting the [Defendamtpke a state
law right to contribution on Greene's federal claims asserted under Set888|[. . . would be
inconsistent with Congress’s purpose of deterring the deprivation of constituigimalin
enacting [that] statute[].”)Crews v. Cnty. of Nassa612 F. Supp. 2d 199, 213 (E.D.N.Y. 2009
(“[T]his Court agrees with the clear majority of courtstfia general, permitting a right of
contribution under Section 1983 would conflict with the policies underlying the statute and is,

therefore, inapplicable to defendants in Section Hi8®ns.”) Mason 949 F. Supp. at 1079

842 U.S.C. § 1988 statesTHe jurisdiction in civil . . . matters conferred on the district courts byrindgions of

[42 U.S.C. § 198B. . . for the protection of all persons in the United States in their civil rightsfor their
vindication, shall be exercised and enforced in conformity with the latvedinited States, so far as such laws are
suitable to carry the same into effect; but in all cases where they are netdatatbie object, or are deficient in the
provisions necessary to furnish suitable remedies and punish offgasest é&aw, the common law, as modified and
changed by the constitution and statutes of the Stadeein the court having jurisdiction of such civil . . . cause is
held, so far as the same is not inconsistent with the Constitution andfidlne United States, shall be extended to
and govern the said courts in the trial and disposition of the causk .
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(“[C]ontribution among joint tortfeasors in Section 1983 cases would conflict impermissibly
with the statutory goal of deterrence and is impermissible under the third prong of the Section
1988 test.”).

Accordingly, as the Municipal Defendants’ cross-claim against Willgoos relies entirely
on Plaintiff’s deficient Amended Complaint, and as case law in this Circuit is clear that there is
no right to indemnification or contribution under § 1983, the Municipal Defendants’ cross-claim
is dismissed.

V. Conclusion

For the reasons set forth above, Willgoos’ motion to dismiss the Amended Complaint and
the Municipal Defendants’ cross-claim is GRANTED. Accordingly, the only remaining
Defendants in this case are the Municipal Defendants, i.e., Officer Angel Garcia, Officer Donald
Peters, Detective Timothy Tausz, and the Town of Yorktown. The Clerk of the Court is
respectfully directed to terminate the motion, Doc. 18.

The remaining parties are directed to appear for a conference on this matter on Friday,
January 24, 2014 at 3:00 pm.

It is SO ORDERED.

Dated: December 19, 2013
New York, New York

—7 /)

Edgardo Ramos, U.S.D.J.
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