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FRANK VESSA : DATE FILED: 3/27/1¢
Plaintiff,
-against : OPINION AND ORDER

: 1ZV-6989(ER)
THE CITY OF WHITE PLAINS, THE CITY OF WHITE :
PLAINS POLICE DEPARTMENT, DETECTIVE LT. :
ERIC FISCHER, CHIEF BRADLEY, POLICE OFFICERS
“*JOHN DOE and MARY DOE 110,” said names being :
fictitious and presently unkmmn, WESTCHESTER
COUNTY, and “JOHN ROE and MARY ROE10,”

said names being fictitious and presently unknown,
persons intended being assistant district attorneys
and/or personnel of WESTCHESTER COUNTY,

Defendants.

Plaintiff Frank Vessa (“Plaintiff” or “Vessa”) brings this actiagainst Defendants the
City of White Plains (the “City”), the City of White Plains Police Departm{@WPPD”),
Detective Lieutenant Eric Fiker (“Ficher”), Chief Bradley (“Bradley”), Police Officers John
Doe and Mary Doe 1-10 (the “John Doe Defendants”), Westchester County (the “Cpanty”)
John Roe and Mary Roe 1-10 (the “Jdtwe Defendants™collectively, “Defendard’), stating
claims pursuant to 42 U.S.C. § 1983 valations of Plaintiff'sFirst, Fourth and Fourteenth
Amendment rightsas well as state law claims for intentional inflictioneofiotional distress and
defamation Presentlybefore the Court are the City and County Defendants’ motions to dismiss
the Amended Complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). Docs. 27, 28.

For the reaons set forth below, Defendantsbtions to dismiss ar6&RANTED.

! At the April 25, 2013 prenotion conference, Plaintiff voluntarily withew thefollowing four claims: (i)
violations of the Eighth Amendmertti) conversion; (iii) malicious prosecution; and (iv) respondeat supefiee
Min. Entry April 25, 2013.
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I.  Factual Allegations

The following facts are taken from the allegations in the Amended Complaict) Wi
Court accepts as true for purposes of this mdtiGiamous Horse Inc. v. 5th Ave. Photo Jnc.
624 F.3d 106, 108 (2d Cir. 2010).

Plaintiff alleges that on June 21, 2011, officers of the WPPD (i.e., the John Doe
Defendants) and “police officers, assistant district attorneys andicersffof the County (i.e.,
the John Roe Defendants) entered Plaintiff's family’s residence in Thornwoady dl& (the
“Residence”) “pursuant to a search warrarirh. Compl. (Doc. 2B 59672 Plaintiff claims
that the search warrant was wrongfully obtainedibgpecified Defendants on “improper,
fraudulent and invalid ground$.”d. 19 6869. Specifically, Plaintiff claims that Dendants
failed to thoroughly investigate and corroborate “the credibility of inéomt® [and]

complainants” and failed to validate or confirm the information upon which they nettyigad

2 The Court notes that the Amend@dmplaint contains a total o7 @ paragraphshowever, the large majority of the
allegations are duplicative and repetitive. Indeed, ol #t®paragraphs, only a handful contain relevant facts
supporting Plaintiff's purported claims. The Court further notes tiegdmendedComplaint failsto clearly
articulate and identify the causes of actiggon which Plaintiff's claims are baseAccordingly, as it is difficult to
discern from the face of thiemendedComplaint the claims upon which Plaintiff's action is based, the Court
analyzes onlyhose claims that are raised and discussed in the parties’ papers.

® Defendants object to Plaintiff's reliance on the Amended Complaidtditéarch 15, 2013, Doc. 24s Plaintiff
was directed to file the Amended Complaint on March 13, 2@E&Min. Entry Feb. 13, 2013Although

Plaintiff's counsel attempted to file an Amended Complaint on Marcht $&s rejected due to a “filing error.”
Doc. 23. Plaintiff thereafter filed an Amended Comglaim March 15, Doc. 24, which Plaintiff asked the Caart
deem as timelySeeReply Declaration of Greg A. Ribreau (“Ribreau Déc{Doc. 39) Ex. 1. Howeverin making
such a requesklaintiff failed toinform the Court that the Amended Complaint filed on March 15, 2013 contained
three entirely new paragphs (1 1694.71) that were not contained in the version he attempted to fléaoch 13,
2013 CompareDocs. 23 and 24. As these allegations were not contained in the vertienGdmplaint filed on
the March 13, 2013 deadline, the Court will notgider them on Defendants’ motions to dismiskreover, he
Court notes that the additional paragraptport to allege certain customs or policieglee part of theCity and
County, in an apparent attempt by Plaintiff to salvagéueell claims agaist thesemunicipal Defendants.
However, even if the Court were to consider these nedtiedclaimsof allegedmunicipal customs orrpctices it
would not change the Court’s determinatidiscussedhfra, that Plaintiff has failed to state a Section 1983 claim
against any of the Defendants becausealhegations fail to allege an underlying constitutional violation.

* Plaintiff does not specifin the Amended Complainthich ofthe Defendants engaged in each individual act of
alleged misconduct. Rath Plaintiff generally alleges that all “defendants” engaged in ev¢of alleged
misconduct.See, e.g Am. Compl. 11 6&9, 97103, 107109, 118121, 125134, 143, 158.
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erroneously obtained the warramdl. § 75. According to Plaintiff, the information upon which
Defendants obtained the warrant was fabricated and otherwise baseanjectuce and
speculation, and Defendants knew or should have known that the information wasdfefi§e.
76-77. Plaintiff also alleges that Defemta wrongfully executed the warrant “during the early
morning hours, in the presence . . . of [Plaintiff's] wife and young child and various neighbors
and strangers, seriously and severely frightening, terrorizing, humiletihg@mbarrassing the
plaintiff, causing the infliction of emotional and mental distredd.”| 70.

Plaintiff claims hat in exeuting the warrant, Defendants illegally seifddintiff's
property, including his electronics, computers, iPad, external hard drive, and fedut\yff
firearms® Id. §997-100 Plaintiff further claims that at the time of the alleged illegal search,
Defendants told hirnthat his electronics and computers were beingedaizie to an investigation
of Plaintiff concerning three anonymous postings onJthenal News website regarding Mayor
Bradley leaving office as Mayor of White Plainisl.  158. The comments were posted under
the screen name “Itfischer,” and included: (i) “You're welcome from the WPHD'Next Up
Commissioner Chong GTHQO”; and (iii) “Figure it out Yourselfd.

Subsequent to the search and seizRlia@ntiff alleges thabefendants knowingly charged
him with criminal offenses “of which he was wholly innocent,” causing Rfatotbe suspended
from his employment as a policdiogr. Id. 1 107109. Thereatfter, in or around July 2011, the
charges against Plaintiff “failed to be verified” and, as a result, Plagnsifispension was lifted.
Id. 91 110111. Plaintiff further claims that Defendants caused an illegal investigiatibe

initiated against him by various governmental law enforcement agendi€fs143.

® Although Plaintiff alleges in thAmendedComplaint that Defendants repeated#fused Plaintiff’s requests for
the return of his property, at the April 25, 2013-pretion conference, Plaintiff's counsel admitted that the seized
property had, in fact, been returned taiftiff and, accordinglywithdrew Plaintiff's claim for convesion. See

Min. Entry April 25, 2013.
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Moreover Plaintiff claims thain or around June and July 2011, Defendants knowingly
made false and defamatory statements aliout Id. Y 125127. Specifially, Plaintiff alleges
that Defendants-and Defendant Fiser “in particular—made the following false and
defamatory statements: (i) that Plaintiff “was involved in kiddy porn,” whiak discovered on
Plaintiff's computers; (ii) that Plaintiff was a “pedophile”; (iii) that Plaintiff “waslty of
criminal impersonation”; (iv) that Plaintiff “was guilty of forgeryend(v) that Plaintiff “was
having an illicit affair with [a female officer] Id. ] 129134.

II.  Legal Standard

When ruling on a motion to dismiss pursuant to Rule 12(b)(6), district courts are required
to accept as true all factual allegations in the complaint and to draw all reasiofatdnces in
the plaintiff's favor. Famous Horse Inc624 F.3dat 108. However, this requirement does not
apply to legal conclusions, bare assertions or conclusory allegafishsroft v. Igbal556 U.S.
662, 678, 681 (2009) (citingell Atl. Corp. v. Twombl|y550 U.S. 544, 555 (2007))n order to
satisfy the pleading standard set forth in Rule $hefFederal Rules of Civil Procedure, a
complaint must contain sufficient factual matter to state a claim to relief that is plausible on its
face. Igbal, 556 U.S. at 678 (citinjwombly 550 U.S. at 570). “Threadbare recitals of the
elements of a causé action, supported by mere conclusory statements, do not suffite.”
Accordingly,a plaintiff is required to support its claims with sufficient factual allegations to
show “more than a sheer possibility that a defendant has acted unlawfdlly.”

.  Plaintiff Fails to State a Section 1983 Claifn

® The City and County Defendants have separately moved to dismis$#iriff’'s claims against them. As noted
above, Plaintiff fails, for the most part, to identify which Defendant gegjén each of the alleged illegal acts.
Rather, Plaintiff generally alleges that dilleged wrongful actavere committed by “defendants, their servants,
agents, police officers, chiefs, detectives, district attorney, agsissanict attorneys, investigators and/or
employees See supra.4. Accordingly, as the Amended Complaint fails to distinguish betvtiee City and
County Defendants, the Court analyzes the Defendamons to dismiss together.
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Plaintiff brings a Section 1983 claim for alleged violations of his First, Fourth and
Fourteenth Amendment right3he crux of Plaintiff'sactionis that the execution of the search
warrant on June 21, 2011 constituted an “unreasonable search and seizure” in violation of his
Fourth Amendment rights, in that Defendants wrongfully obtained the warrant usriaafed
information that Defendants knew or should have known was false. Am. Compl. 1 68-69, 75-
77. Plaintiff also contends that Defendants’ actions caused his “speech todm¥ amnliolation
of his First Amendment righnd constituted an “abuse of process” in violation of Plaintiff's
Fourteenth Amendment righfsld. 19144, 159.

a. Against Defendarts Fischer and Bradley

To the extent that Plaintiff seeks to hold Defendants Fischer and Bradleyftiabis
constitutional claimgthose claims ardismissed as against them. Case law is clear that
“personal involvement of defendants in alleged constitutional deprivations is a prideciguas
award of damages under § 198Rahman v. Fishe607 F. Supp. 2d 580, 585 (S.D.N.Y. 2009)
(citation omitted). Herehe Amended Complaint completelydevoid of any allegation that
Defendants Fheror Bradley hadanyinvolvement in the allegecbnstitutional violatios.
Indeed,noneof the facts alleged in support of Plaintiff's constitutional claims evenemeter
Defendants Fischer and Bradley by name. Rather, Plaintiff merely repeatedbs thathe
wrongful acts were committed by “defendants, their servants, agentg pfficers, detectives,

chiefs, district attorney, assistant district attorneys, investigators amaoyees.” Such vague

" Plaintiff asserts for the first time in his opposition papersefindants violated his Due Process rights in
violation of the Fourteenth Amendmer8eePl.’s County Mem. L. Opp(Doc. 36)at25, Pl.’s City Mem. L. Opp.
(Doc. 38)at23-24. Although Plaintiff erroneously suggests that the Amended @arhptates a DuBrocess
claim, the Due Process Clause is not cited or mentiangdtheran the Complaint. Plaintiff's mengassing
referencdo the Fourteenth Amendment is clearly insufficient to state a Due Proamsslbsentinyallegations
that Defendants did, ira€t, violate Plaintiff's Due Process rights. Accordingly, as Plaictiffnot amend his
complaint in his opposition papefmlins v. Vill. of Wappinger Falls Zoning Bd. of Appe8ls? F. Supp. 2d 357,
363 n.9 (S.D.N.Y. 2011), Plaintiff has failed téegle a Due Process claim and the Court therefore declines to
analyze any such purported clabomDefendants’ motions to dismiss.
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allegations are clearly insufficient to establigiersonal involvement” on the part of Defendants
Fischer and Bradley and, accordingly, such claims as againsnthistrbedismissed.

In an attempt to avoid dismissal of his Fourth Amendment claim against Fischer and
Bradley,Plaintiff arguesn his opposition papers that “the individual City defendants
participated in and facilitated th[e] fraud,” acting “in concert with the B.8ffice from
beginning to end” in order to “reach their goal of humiliating plaintiff, susperfdmgand
confiscating his on4aty and personal weapons.” Doc. &3}. With respect tdefendant
Fischer, Plaintiff claims that Fisherbelieved that Plaintiff made the anonymous postings under
the screen name “Itfischer” atitiat Fischeppened an Internal Affairs investigation tetekrmine
who authored the anonymous postinggs.at5. Thus, according to Plaintiff, it is reasonable to
assume that Fehier caused the illegal warrant to be issued in order to search Plaintiff's tilouse t
determine whether he, in fact, posted the atley@gonymous commentsd.

In support of this argument, Plaintiff purports to rely upeweral extraneous documents,
including: (i) a printout from th&VPPDindicating that an Internal Affairs investigation was
opened by Fischer in March 2011; gndl Plaintiff's counsel’s affirmation in connection wiém
earlier, relatedtatecourt petition. SeeAffirmation of Patrick Mullaney (“Mullaney Aff.”) (Doc.
35), Exs. M, L. Plaintiff baldly contends, without citation to any case law or specificati@t
within the Amended Complaint, that these documergsiacorporaté/integral” to the
Amended Complaint, and may therefore be considered by the Court on Defendants’ motions to
dismiss. Doc. 38 at 3. Contrary to Plaintiff's assertion, however, the Court may not consider
either of the documents upon which Plaintiff relies. With respect ta/tPeD “printout,”

Mullaney Aff., Ex. M, that document is not referen@twheren the Amended€omplaint

and, thus, cannot be considered on a motion to disr@isdDiFolco v. MSNBC Cable L.L.C.,
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622 F.3d 104, 111 (2d Cir. 2010) (holding that a court may consider documents incorporated in
the complaint by referenceplthough Plaintiff contends-again, without citation to case law
that the Courinay take judicial atice of his counsel’affirmation filed in the state court
proceedingseeMullaney Aff. § 15,case law is clear that courts may take judicial notice of a
document filed in another coumat for the truth of the matters assertadhe other litigation,
but rather to establish the fact of such litigation and related filinigg'l’'Star Class Yacht
Racing Ass’'n v. Tommy Hilfiger U.S.A., Int46 F.3d 66, 70 (2d Cir. 1998) (internal quotation
marks and citation omitted¢mphasis addedPlaintiff relies upon his attorney’s prior
affirmation, not to establish the “fact of” the prior state court proceedingathér, as support
for his assertion that Fiker statecit aWPPDmeeting thaheopened an Internal Affairs
investigation “and was going to gée guy who made the postings.” Doc. 38 at 3. Accordingly,
the Court does not consider the above-mentioned documents on Defendants’ motions to
dismiss®

In further support of his argument, Plaintiff contettu# it is“obvious” that Figher was
the “canplainant” who'relay[ed] the information of the alleged crime to the police and
ultimately to the D.A.’because the warrant allows for the search and seizure of “all

documentation, either in tangible or computer data . . . concemiigFischer’” Doc. 38 at 5;

8 The Court notes that even if it were to consider these documents theyvay prove the allegations for which
Plaintiff cites tothem. The printout from the Police Department’s website simply appeanslittate that Fischer
made an incident report to the Internal Affairs Department on March 1, R@bks not appear to suggésdt the
report referred to the anonymous fags at issue or to Plaintiff himself. Mullaney Aff., Ex. M. With respect to
Plaintiff's counsel’s affirmation, although Plaintiff relies upon it in soppf his assertion that Fischer made certain
statementat a WPPD meeting, the affirmation merstgtes—without citation toanyevidence—that “several
disinterested witnesses . will testifythat Lieutenant Fischer announced at a Detectives meeting that an ‘official
Internal Affairs investigation has been opened to determine who nadadnymougpostings on the Journal News
website.” Mullaney Aff., Ex. L a#i-5 (emphasis added). Plaintiff's counsel’s unsubstantiated asstéibseveral
“disinterested witnessestill testify to Fischer’s actions clearly does not demonstrate or prove sidagidid, in
fact, make the alleged statements at issue.
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seeLoomba Aff., Ex. D (Search Warrant Order) (emphasis add&bntrary to Plaintiff's
contention, howevethat the warranpermits members of the District Attorney’s office to seize
documentation concerning Defendant Fischer doesewssarily suggest that Feherhimself

had any involvement whatsoever in procuring the warrant, nor does it suggest, asssahag
did procure the warranthathe did so using fraudulent and deceptive mé&msccordingly, as
Plaintiff's allegations that Bfendant Fisher “participated in and facilitated [the] fraud” in order
to “humiliat[e] plaintiff’ are based onothing more than rank speculation and unsubstantiated
allegations, Plaintiff’'s Fourth Amendment claim againstiks must be dismissed.

Finaly, with respect to Defendant Bradld3jaintiff relies upon hearsay statements
purportedly made by members of the District Attorney’s offitdle executing the warrant
indicatingthatthe “problem” was between Plaintiff and one of his “supervisdtsDoc. 38 at 6.
Plaintiff further references a statement by thpadty Lieutenant Fitzmaurice, who allegedly told
Plaintiff that he was confiscating Plaintifftgins because “the chief is concerned that yay m
hurt yourself.” Id. Plaintiff contends thahiese statements indicate that “Chief Bradley directly
paticipated in the events prior to, and including, the search warrant being execthedl?/'s
office.” Id. Alternatively, Plaintiff argues thaven assuming Bradley did not directly

participate in the alleged violation, “he certainly was well aware of Lt.Fsicher and the

° The Court may consider the Search Warrant Order, as it is clearly incorporttiedinendedComplaint by
reference.SeeAm. Compl. 1162, 69, 7378, 131.Indeed, the crux of Plaintiff's casettsat Defendants wrongfully
obtained the warrant at issue using fabricated and unsubstantiatedkitidor.

9 The Court notes that the warrant states that there is “reasonable cau@véothat a search of the [Residence]
will reveal evidence of violadns of New York Penal Law Articles 170 (Forgery and Related Off¢ases190
(Other Frauds), specifically Forgery in the second Degree . . . and Crimipaidonation . . . .” Loomba Aff., EX.
D.

M plaintiff testified to these hearsay statementsngyinis examination pursuant to Sectiontb6f the New York
General Municipal Law.SeeMullaney Aff., Ex. H at 27:212, 45:1524. As Plaintiff's 56h examination was
explicitly referenced in the ComplairgeeAm. Compl. 188, the Court may consider indDefendants’ motions to
dismiss.
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Westchester County District Attorney’s Office’s actions in securing thgaillgearch warrant
and in the illegal searaty of plaintiff's home and seizing of his computers” and failed to stop
Fischer’'s “campaign against the plaintifid. at 6-7.

The Court finds that Plaintiff has failed to statéaarth Amendmentlaim against
Defendant Bradley. First, Plaintiff fails to includryallegations in the Amended Complaint
indicating that Bradley provided false and misleading information to the judgessued the
warrantor that Bradley had any involvement in obtaining the warrant. Indeed, far fragimglle
a plausible Fourth Amendment claim against Bradley, the Amended Complaint doestawt ¢
asingleallegation concerning Bradley’s role in the alleged wrongful acts giviagaeny of
Plaintiff's claims. Rather, the only allegations concerning Bradley merely refer todhthéd
Bradley was employed by the Ciig a police officer at all times relevantfR@intiff's
allegations SeeAm. Compl. 11 17, 29, 37-40Finally, with respect to the hearsay statements
upon which Plaintiff relies in opposition to Defendants’ motitindismissthose statements
simplydo not support Plaintiff’'s contention that Bradley was either personally involved in
obtaining the warrant or was aware of the other Defendants’ actions in obthmwivgrrant.
Moreover, even assuming Plaintiff was able to demonstrate that eithedBetfénscher or
Bradley was involved in procuring the warrant, he has failed to allege anyrtantsvhich the
inference can be drawn that in obtaining the warrant, either Defendant knowingly drihade
court with false or fabricated information.

With respect to Plaintiff's First Amendment clairaddressed in more detail below—
Plaintiff argues thalhe has successfully stated suahaam against Fischer and Bradley because
the Complaintsufficiently alleged” thafischer and Bradlefpersonally participated” in

obtaining the search warrant “from which all of plaintiff's family compsit@ere unlawfully
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seized, and which operated as a prior restraint of his First Amendment rightsgpdexh and
free expression.’Doc. 38 at 10. However, for the reasons set forth above, contrary to Plaintiff's
contention, he hasot “sufficiently alleged” that Fischer and Bradley were personally irealv
in procuring the warrant permitting Defendants to setirelResidence. Accordingly, as
Plaintiff's entire theory of liability with respect to his First Amendment claim ag&relley
and Fisher is based upon their alleged involvement in obtaining the warrant, and asthe Cour
finds that Plaintiff has failed to allegaypersonal involvement on the part of Bradley and
Fisher, Plaintiff's First Amendment claim against them must also be dismissed.

Accordingly, as the Amended Complaint is completely bereft of anyaailtets
concerning the individual Defendants’ participation in the allegettitutional violatios,**
Plaintiff's claims against them are dismissed.

b. Municipal Defendants

As Plaintiff concedes, a municipality cannot be held liable under § 1983 for the dsts of i
employees solely on a theoryrespondent superiorMonell v. Dep’t of Soc. Servst City of
New York436 U.S. 658, 694 (1978). A Section 1983 claim against a municipality can only be
sustained if the action that is alleged to be unconstitutional was the result b€iahmdlicy or
custom.Id. However, Monell does not provide a separataise of action for the failure by the
government to train its employeesextenddiability to a municipal organization where that
organization’s failure to train, or the policiescustoms that it has sanctionéztl to an

independent constitutional violation3egal v. City of New Yorkp9 F.3d 207, 219 (2d Cir.

12\vith respect to Plaintiff's abuse of process claine, Amended Complaimtoes not include a singiélegation

that Fischer and Bradley participated in the acts giving ritleatelaim, nor does Plaintiflargue in hisopposition
papers that Fischer and Bradlead any personal involvement in those allegations. Accordingly, the abuse of
process claim-discussed in detaihfra—is similarly dismisse@s @ainst Fischer and Bradley in light of Plaintiff's
blatant failure @ include any allegations concerning their “personal involvement” inlléngea actsipon which that
claim is based.
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2006). Accordingly, under Second Circuit case law, a prerequisite to municipdiyiabder
Monellis an underlying constitutional violation by a state actdr. Thus, once a “distrit court
properly [finds] no underlying constitutional violation, its decision not to address theipainic
defendantsliability underMonell[is] entirely correct.”d.

For the reasons set forth below, the Court findslibatusélaintiff has failedo allege
an underlying constitutional violation by a state actorSaistion1983 claims against the City
and County Defendants must fail.

1. Fourth Amendment Claim

It is well-established that “all persons have a right to be free from arrest, search and
seizure except on probable cause or pursuant to warfdanéroft v. City of Mount Verngg72
F. Supp. 2d 391, 401 (S.D.N.Y. 2009)here are three requirements for a valid search warrant:
() the warrant must be issued by a “neutral, disinterestagistnate”; (ii) the person seeking the
warrant must establish “probable cause to believe that the evidence sougiat will @articular
apprehension or conviction for a particular offense”; and (iii) the warrant musctparly
describe the things to be seized, as well as the place to be seailgyezh”v. City of Mount
Vernon 567 F. Supp. 2d 459, 464-65 (S.D.N.Y. 2008) (qudilaga v. United States#41 U.S.
238, 255 (1979)) (internal quotation marks and brackets omiti&there a warrant isotained, a
magistrate’s “determination that probable cause exists to support thedssaf a warrant is
entitled to ‘great deference’ from a reviewing coutd” at 465(citing, inter alia, United States
v. Leon 468 U.S. 897 (1984)). Under this higlideferential standard of review, a plaintiff
challenging a warrant for lack of probable cause “faces a heavy burdemta v. United
States 928 F.2d 592, 602 (2d Cir. 1991).

Plaintiff’'s Fourth Amendment clains basedn the allegation that the want was not
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supported by probable cause because it was fraudulently obtained usingddbniftatmation
that Defendants knew or should have known was false. Am. Compl. Y 68-69, 75-77. To
establish that a warrant was issued on less than probable aglamtiff must plead facts
sufficient to show that the officer who procured or executed the warrant “knovaingly
intentionally, or with reckless disregard for the truth, made a false statenies@ifidavit and
that the allegedly false statement was ‘necessary to the finding of probalde’c&dino v.
City of New Haven950 F.2d 864, 870-71 (2d Cir. 1991) (quotirgnks v. Delawarg438 U.S.
154, 155-56 (1978)). Thus, a plaintiff must makeastantiapreliminary showing” that the
affiant knowinglyandintentionally, or with reckless disregard tbe truth, made a false
statement in applying for the warramivera 928 F.2dat 63 (citing Franks 438 U.S. at 155-
56) (emphasis added)'Unsupported conclusory allegations of falsehoodhaterial omission
cannot support a [ ] challenge [to the validity of the warrant]”; rather, the plamtst make
“specific allegations” supported by evidendéelardi v. Walsh40 F.3d 569, 573 (2d Cir. 1994)
(holding that a Section 1983 plaintiff challenging a warrant on the basis that ¢inel aletfs
intentionally misled the judge who issued @ rantmust make the same showing that is
required at a suppression hearing uriefanks v. Delawarg438 U.S. 154 (1978)).

Here, the Amended Complaintdempletely devoidf any specific factual allegations
sufficient to give rise to an inference of deceit or recklessness on the pafeafibnts. Rather,
Plaintiff merely relies on bald allegations thaispecified “defendaritebtained the warrant on
“improper” and “fraudulent” grounds,” failed to validate or confirm the information upoaohwhi
they based their application for the warrant, and knew or should have known that thetioforma
upon which the warrantas obtaineavas fabricated and otherwise bdsupon conjecture and

speculation. Am. Compl. 11 68-69, 75-77. Such “unsupported conclusory allegétions
12



falsehood’areutterly insufficient tostate a clainthat Defendants obtained the warrasing
falseor fabricatecstatements.Indeed, Riintiff fails to includeanyfactual allegations about the
purported false statements, including the false statements themselvesjtiheatlthe person
who made the false statemgriow the statements were false, or even that the false statements
were necessary to thedge’sfinding of probable cause. Moreover, even thoRggntiff
suggestshat it “was notpossible for [him] to set forth in his Amended Complaint the specific
false or misleading statements contained in the relevant . . . affifsadiplaintiff has never
possessed or viewed them,” Doc. 38 dtelnevertheless fails to set forth any allegations
supporting his purporteoeliefthat Defendants obtained the warrant using false or fabricated
information. Accordingly, as Plaintiff has faiteto allege sufficient factual matter to state a
plausible claim for unreasonable search and seizure under the Fourth Amendnméometiis
claim must be dismisséd.
2. First Amendment Claim

Plaintiff alleges that on June 21, 2011, the date that the waraargxecuted, Plaintiff

was informed by Defendants this his property was seized
due to an investigation of Plaintiff regarding three anonymous

postings on the Journal News website regarding Mayor Bradley
leaving office as Mayor of White Plains, and postedler the

13 Although Plaintiff repeatedly suggests that multiple affidavits webanitted to thgudgewho issued the warrant,
thewarrantclearly states that onlgneaffidavit—submitted by Criminal Investigator Andrew Graseiaas filed in
support of the application for the warrant. Loomba Aff., Ex. D.

*1n his opposition papers, Plaintiff sets forth additional allegations ipastipf his Fouth Amendment claim,
including that: (i) “a search warrant was presented by Grasciatigates with the District Attorney’s office, to

White Plains City Court Judge Eric Press for signingdespite the fact that Plaintiff does not reside in White
Plains”; (ii) the warrant “prposely omitted the facthat the home of [Plaintiff] was the premises to be searched and
that the complainant was a lieutenant in the WPPD, in an effort to furtbleachthe signing Judge”; and (iii) the
warrant was “executelsly members of the District Attorney’s Office (rather than the WPWIich is not the usual
procedure.” Doc. 3at12. Even assuming Plaintiff included factual support for theséyrmigedconclusory
allegations—he does netthey nevertheless do not cpel a different outcome. None of the additional allegations
contain sufficient factual matter from which the inference can be disatDefendants knowingly, or with reckless
disregard for the truth, made false statements in applying forahant.
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screen name ‘Itfischer’ as follows: ‘You're welcome from the
WPPD’; ‘Next up Commissioner Chong GTHO’; ‘Figure it out
yourself.’
Am. Compl. § 158. Plaintiff further alleges that as a result of the foregdaigtif’s “speech
was caused to be chilledld. § 159.

Although the basis of Plaintiff's First Amendment claim is not entirely dlean the
face of the Amended Complajilaintiff argues in his opposition papers that “wtien
defendants illegally and improperly seized plaintiff’'s computers from his homagcbess to the
internet was restrained and restricted, and his ability to freely exipiraself was chilledn
violation of his First Amendment rightsDoc. 36 at 20see alsdoc. 38 at 8-11. In making
such an argument, Plaintiff relies on Supreme Court precedent dmairedyinapplicable and
inapposite from the situation at issue here. Indeed, the casewhjpbrPlaintiff reliesconcern
the “procedural safeguardb@f must be employed before expressive materials can be seized as
‘obscene.” Fort Wayne Books, Inc. v. Indiand89 U.S. 46, 62 (1989) (holding thhe seizure
of “literally thousands of books and films,” which are “presumptively protectetido¥irst
Amendment,” was improper prior to any determinatilbat the books and films were
“obscene”);accord Maryland v. Macgrd72 U.S. 463, 468 (1985) (holding that the First
Amendment imposes “special constraints on searches for and seizures of presumptive
protected material,” includingatlegedly obscenelins, books, and papers”).

Here, Plaintiff’'s computer and other electronic devices are clearly not fpptisely
protected material” comparahlie the books and films at issue in the aboied cases. Plaintiff
merely complains that Defendants’ seizure of his computer “chileddccess to thaternet;
such an argument is essentially alarsayingthat “Defendants have taken away my pen and

now | camot write.” Plaintiff does not-because he canretite any authority in support of this
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novel and copletely untenable theory of liabilityMoreover, Plaintiff does not allege that he
was arrested or subject to an order prohibiting him from usingitemet otherwise publicly
expressing himself, or that he was precluded from using a computer other than thé was tha
seized. Accordingly, as the theory of liability for Plaintiff's First Arderent claim has no basis
in either fact or law, it must be dismissed.
3. Abuse of Process

In support of his purportesaliciousabuse of process claim, Riaff alleges that
Defendants caused or directed a “prolonged angoamg false fraudulent fabricated,
unwarranted, baseless, groundless and illegal investigation of the plaintiffitmysvgovernment
law enforcement agencies,” and that such actions constituted an “egregious glrasesH,
power and authority.” Am. Compl. 1 143-144. In his opposition papers, Plaintiff offers an
alternative theory of liability for his abuse of process claim, based upon Deferaléeged
actions in obtaining a searalarrant‘with improper motive and intent to do harm, in order to
harass/embarrass Plaintiff and to help WPPD defendants [] suspend him.” Doc. 36 at 19.
Although the Court is not required to consider Plaintiff's new theory of liabiaiged for the
first time in his opposition papesee Tomlinsg12 F. Supp. 2dt 363 n.9, the Court
nevertheless finds that Plaintiff fails to state a claim for abuse of proodsgeither proposed
theory of liability.

Under New York law, “a malicious abuse of procelssm lies against a defendant who
(1) employs regularly issued legal process to compel performance or forbeaf some act (2)
with intent to do harm without excuse o[r] justification, and (3) in order to obtain &ecalla
objective that is outsidine legitimate ends of the proces&avino v. City of New YqrR31

F.3d 63, 76-77 (2d Cir. 2003) (quotiGmok v. Sheldarl F.3d 73, 80 (2d Cir. 1994)).
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Malicious abuse of criminal process also supports liability under Section 1@83he Second
Circuit has noted that the torts of malicious prosecution and abuse of process atg atlies”;
whereas malicious prosecution concerns the improper issuance of procegist ‘thabuse of
process is the improper use of process after it is regugatied.” Cook 41 F.3d at 8Qinternal
guotation marks, brackets and citations omittadgord Dean v. Kochendorie237 N.Y. 384,

390 (N.Y. 1924) (“To show that regularly issued process was perverted to the accomptisfime
an improper purpose is enough.”).

Here, Plaintiff'sbareallegations are utterly insufficient to state a claim for malicious
abuse of procesd=irst, although Plaintiff vaguely refers to an ongoing “illegal invesbgdtihe
does notlaimthat Defendants employeahylegal proces with respect to #talleged
investigation.Cook 41 F.3d at 80 (“[L]egal process means that a court issued the process, and
the plaintiff will be penalized if he violates it.”) (citation omitted). Moreoverirafails to
allegethatthe investigation was undertaken with intent to harm and for the purpose of obtaining
a collateral objective outside the legitimate ends of the process. With resp&ntif's
newly-advanced theory, the legal “process” Plaintiff alleges was abused was thatappfar
and issuance of the warrant for the search of the Residence. However, becaoset thasC
already determined that Plaintiff has failed to overcoméhbavy burden” required to
successfully challenge the validity of the warraek infrapp. 11-13, Plaintiff's abuse of
process claim must similarly faiSee Smolicz v. Borough/Town of Naugatiitk 04 Civ. 855
(WWE), 2006 WL 2085291, at *10 (D. Conn. July 25, 20@@d, 281 F. App'x 32 (2d Cir.
2008). MoreoverPlaintiff does not allegthat Defendants improperly executed the warrant or
used it for a purpose other than one for which the law creat&eé.id. see also Kaminski v.

Hayes 06 Civ. 1524 (CFD), 2009 WL 3193621, at *9 (D. Conn. Sept. 30, 2009) (“Although
16



[plaintiff] claims that there was insufficient probable cause to apply for and issue the search
warrant based on the false allegations of [defendants], he does not allébe thatrant was
issued for a purpose other than one for which the law created it. Accordingtigithdor
abuse of legal process is dismissedAjthough Plaintiff alleges that Defendants acted with an
“improper motive” and with intent to harass and embarrass him in obtaining trentyauch
allegations do not suggest that Defendants acted with an ufiarfgoseor objective but merely
with an impropemotive which is not actionableSee Savind331 F.3d at 77 (“[Tje New York
Court of Appeals has made clear that ‘[a] malicious motive alone . . . does not gieearise
cause of action forbaise of process.™) (citation omitted). Accordingly, as Plaintiff hdedao
state a claim for abuse of process under either theory advéinsathuse of process claim
dismissed?
IV.  Plaintiff's State Law Claims

Where, as here, all federdhims are eliminated before trial, the “traditional ‘values of
judicial economy, convenience, fairness, and comity’” weigh in favor of decliningetcis®
supplemental jurisdiction over any remaining state law claifmdari v. N.Y.Presbyterian
Hosp, 455 F.3d 118, 122 (2d Cir. 2006) (quotidgrnegie-Mellon Univ. v. Cohjl484 U.S.
343, 350, 350 n.7 (1988)). Having dismissed all federal claims asserted in the Amended
Complaint, the Court declines to exercise supplemental jurisdiction over Plaistéfe daw

claims. 28 U.S.C. § 1367(c)(3). Herefore, Plaintiff's claims fodefamation anéhtentional

15 Paintiff's reliance onLukowski v. Cnty. of Seneddo. 08 Civ. 6098 (MAT), 2009 WL 467075, & ¢W.D.N.Y.
Feb. 24, 2009), is misplaced, as there, the court based its holdingaihtiffRIdequately pled all three elements of
his abuse of process clamn the fact that plaintiffs “alleged that defendants used the subpoengtiiingrother
than obtaining testimony and documents from plaintiffs, which arpuhmoses for which a subpoena is used.”
Accordingly, the court held that Plaintiff adequatdlgged that defendaritase of the subpoenas constituted
“collateral objectives’ outside the legitimate ends of the procelss.'Here, unlike inLukowskj Plaintiff doesnot
allege that the search warrant was used for any purpose other than the fourgtgch it was issued; i.e., to search
Plaintiff's Residencand seize the property described in the warrant
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infliction of emotional distress are DISMISSED without prejudice.
V. Conclusion
For the reasons set forth above, Defendants® motions to dismiss are GRANTED. The
Clerk of the Court is respectfully directed to terminate the motions and close this case. Docs. 27,
28.
It is SO ORDERED.

Dated:  March 27, 2014
New York, New York

=N

Edgardo Ramos, U.S.D.J.
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