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JESSE M. FURMAN District Judge:

Plaintiff Charles Kavanagh is a former Catholic priest who was defrockedatftey
found guilty ina secrethurch trial of theecclesiasticasin of sexual abuse of a minor. (Compl.
(Docket No. 1) 11 1, 29, 30). After his conviction, Plaintiff pursued a defamation clairs in thi
Court against his accuser, Daniel Donolwigich resulted in a settlement pursuant to which
Donohuesigned a statement changing one aspect of his prior testimony. Thethatfter,
Archdiocese of New York (the “Archdiocese”) issued a press release acknowldugicitange
in Donohue’s account, but stating that Kavanagh had been “found guilty by a Church court of
multiple counts of sexual abuse of a minor” and that the change in Donohue’s testimony had no
“bearingon the court’s ruling, or on its penalty that Mr. Kavanagh be removed from the
priesthoocandreturned to the lay state.’Coémpl., Ex. 1). The press release was printed in full
in the Archdiocese’s newspapetatholic New YorK*CNY’). (Compl., Ex. 2, atR

In this suit, Kavanagh brings libel claims against the Archdiocese and ittdpio#
Communications, Joseph Zwillings well a<CNY and its Editorin-Chief, John Woodsalleging
that the press release defamed hinfalsely suggesting that he was found guilty of multiple

counts of sexual abuse, by falsely implying that he was found guilty in acoivi, and by
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falsely leading people to believe that he had been convicted of abusing more than one minor.
Pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil ProcBéteadantsow
move to dismisshe Complaint in its emety. Their principal argument is that adjudicating
Kavanagh'’s claimsvould require the Court or a jury to “interpret canonical procedure,
standards, and decisions; assess churclaf@doctrine; examine and assess the evidence
presented in the prior canonical proceedings;thackby impermissibly entangle itself in matters
of the ecclesiastical hiring and firing othurch’s ministers, all of which would violate the
religious liberty clauses to the Fismendment (Mem. Law Supp. Defs.” Mot. To Disiss
Compl. and Mot. To Seal (Docket No. I(1pefs.” Mem.”) 3). The Couragreeshat proceeding
with Plaintiff's primary claim would violate the First Amendmetiior that reason, and for the
other reasons discussed bel@efendantsmotionto dismisss GRANTED.
BACKGROUND

The following facts, which are taken from the Complaint and documents it referanees
construed in the light most favorable to Plaintiffee, e.g Aurecchione v. Schoolman Transp.
Sys., Inc.426 F.3d 635, 638 (2d Cir. 2005).

Kavanaghnow a resident of Floridayas a ordained Catholic priest in New York.
(Compl. 1 1). In May 2002, Donohue contacted Edwamdli@al Egan— then the Archbishop

of New York— and claimed that, over twenty years earlerhad been sexuallyaded by

! As discussed belowsee infranote 7 it is somewhat unclear whether Defendants’ First

Amendment argument is properly considered under Rule 12(b)(1) (in which case, the&ourt
rely on evidence outside the pleadings and inferences would not be drawn in Plaaudf's f

see, e.gMorrison v. Nat'l Austl. Bank Ltd547 F.3d 167, 170 (2d Cir. 200&Jf'd on other
grounds 130 S. Ct. 2869 (2010)) or Rule 12(b)(6) (in which case, the Court would be limited to
the Complaint and documents referenced in it and would be required to draw all infemences i
Plaintiff's favor,see, e.g.Holmes v. Grubmarb68 F.3d 329, 335 (2d Cir. 2009)). In this case,
the Court’s analysis and conclusion would be the same under either Rule. Acgoalihglf an
abundance of caution, the Court will apply the more Plaintiff-friendly standards eflR()(6).
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Kavanagh whildhe was a student at Cathedral Preparatory Sem{f@athedral Prep, where
Kavanagh had beemteacher. Gompl. 11 9, 1)1 Donohuecited two incidents: onehen
Kavanagh had “jumped on him and rubbed his face on Donohue”; awdhenekavanagh
wearing only underweagot into bed with Donohue and rubbed up against him. (Compl.  10).
According to Donohue’s original account, théer incident occurredn a schoalield trip to a
Right to Life March in Washington, D.C. during his senior year in high schddl). Kavanagh
denied that he had ever sexually abused Donohue or anyone else. (Compl. 1 13).

Shortly after Donohue’s informal complaint, Cardinal Egan ordered Kavanagh to vacate
hisresidencat St. Raymond’s Church amald him that he was prohibited from acting as a
priest in light of the accusation. (Compl. § 11). The Archdiocese also informed tleeahedi
Kavanagls suspension.ld.). According to Kavanagh, thatas the first time the Archdiocese
had ever made public announcement regarding a sexual albgsasation against a priestd.}.
Between May 25, 2002, and December 2010, the press publisiutipte’ storiesregardinghe
accusatios against Kavanagh. (Compl.  14).

In August 2003, Cardinal Egan told Kavanagh that he was recommending that Kavanagh
be permanently removed from the priesthood. (Compl. § 16). Cardinal Egan asked Kawanag
consent to such removal, but Kavanagh refused and indicated hecwatddt any attempt to
remove him. Id.). Sometime thereafter, the Archdiocese referred Kavasagise to the
Congregation of the Doctrine of the Faith, in Rome. (Compl. 11 17, R&yafagh alleges that,
after the case was referred to the Vatican, Cardinal Egjgampt[ed] to prejudice ¢
Congregation’by writing a letter taVilliam Cardinal Levada, itprefect,”claiming that
[Kavanagh] wasabusing’ hini,] i.e[,] Cardinal Egari. (Compl. § 20)) In January 2006, the

Congregation denied Cardinal Egan’s request to summarily defrock&glyand instead



called for a secret, canonical trial to take place in Bésnsylvania. (Compl. § 21).

The canonical trial began in November 2006. (Compl. § ZMree priests served as
judges. (Compl. § 24). Allegedlyeither Kavanagh nor hettorney was allowed to review the
evidence against him before the trial begdd.).(Witnesses swore an oath to tell the truth; they
also took a vow of secrecy on pain of excommunication. (Compl. 11 24-25). At trial, there was
conflicting evidencabout whether Donohue had attended the Right toM#echwhile he was
in high school: Donohue himself testified that he had, while other students and téestifezd
that no students from Cathedral Prep had attended the rally. (Compl. Y 25726f. O
Donohues classmates at Cathed@ullege testified that he and Donohue, accompanied by
Kavanagh, had attended a Right to Life March during his and Donohue’s sophomore year of
college. (Compl. § 27). Kavanagh sought to use this evidence to shovh#taver events
might have taken place occurred while Donohue was an adde ig).

The canonical court issued its opinidotaling thirtysix pagespn November 12, 2008.
(Compl. 1 29). Its findings are heavily disputed and at the heart of this motion. Accturdihe
Complaint, the canonical court credited Donohue’s testimony that he had attendeghtite Ri
Life March with Kavanagh while he was in high school, and found Kavanagh guilty of “one
count” of sexual abuse of a minor. (Compl. §.3Defendants vigorously contest this
characterization atourt’s decision, however, claiming that Kavanagh was found guilty of

“multiple counts, ordelicts of sexual abuse of a minor under the age of sixteen,” in violation of

2 In this Opinion, the term “canon” (and its derivatives) refers to the body bblizat

ecclesiastical law governing internal church proceedings.

3 The trial was preceded by the issuance lddedlus, a type of charging document used by

the Catholic Church under canonical law. (Compl. § 22). Although not relevant to the present
motion, thdibellus included allegations made by another former student of Kavanagh’s at
Cathedral Prep.Id.). According to the Complaint, that other accuser was discredited, and the
Church court did not find Kavanagh guilty of abusing him. (Comp22{®9).
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the Sixth Commandmefit(Defs! Mem. 7;see alsdVelch Decl. 7). In either case, the
canonical court decreed that Kavanagh should be removed as a lgaeahagh appealed to a
reviewing church coutomprised of another three priestich, in SeptembeR010,affirmed

in a secret opiniototaling thirteen pageand Kavanagh was defrocked. (Compl. 1 30,°32).

During the canonicalourtproceedings, Donohigestatements about when the trip to the
Right to Life March occurred were published in various media outlets, ingliitte New York
PostandThe Journal News(Compl. § 31). On March 26, 20EImost eight months after the
appellate decision affirming his conviction and removal, Kavaffiggghsuit in this Court against
Donohue for defamation, on the grounds thatohue’s statements about when the trip occurred
were false. Compl.  33). On April 26, 2012, the Honorablehael Hogan of the United
States District Court for the District of Oregon mediated the disp@emppl.  34).As a result
of thatmedidion, Donohue admitted th#te tripto Washington had not occurred while he was
in high school, and he signed a statement to that effiett.Compl., Ex. 5).

Three days later, in an apparent attempt to have himself reinstated to the clergy,
Kavanagh wrote gorivate lettef’ to Timothy Cardinal Dolan —Cardinal Egan’s successer
informing him of Donohues signed statemeand offering the Archdiocese “a chance to be the
first to announce [Donohue’s] significant retraction.” (Comp. I Sjffice it to say that
Kavanagts letter did not have its intendedfect insteadthe Archdiocesésued the press
release that is sjgrt of this lawsuit. Qompl. 1 36).That releasewhich appeared in the May 3,

2012 edition ofCNYand was siged by Defendant Zwillingreadin full as follows:

4 A “delict” is a crime under canon lawlhe Sixth Commandmeof the Decalogue reads:

“You shall not commit adultery.’Exodus20:14 (New Revised Standard Version).
> As discussed below, both canonical court decisions have been placed under seal in this
proceeding.The trial court’s decision is cited herein as “Decision.”
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It has come to the attention of tAechdiocese that the victim in
theCharles Kavanagh case has chargesl of his claims,
specifically concerningn overnight trip to WashingtoBb,C.,
during the victims seniotyear of high shool.

It should be noted that Mr. Kavanagh was found guilty by a
Church court of multiple counts of sexual abuse of a mena
that this particular trip téVashington was not the basis for the
court’s decision. Changing this ofet will not have any bearing
on the court’s ruling, or on its penalty that Mr. Kavanagh be
removed from the priestho@hd returned to the lay state.

We have shared this statemaeuith the victim in the case, who has
agreed to its release, as well as viith Kavanaghs attorneys.

(Compl., Ex. 2, at Zemphasis addegaccordCompl., Ex. 1).

On September 19, 2012, Kavanagh filed@oenplaintin this cas€Docket No. 1),
asserting claims dibel per seg libel per seby implication, andibel per quod (Compl. {1 54-
66).° Defendantsnoved to dismiss the Complaint on November 9, 2012 (Docket No. 9%hand
HonorableMiriam Goldman Cedarbaurm- to whom this case was previously assignetield
oral argument on the motion on December 6, 2@dtketEntry, Minute Entry,Dec.6, 2012).
The case was transferred to the undersigned on November 21, 2013. (Dockétditeyof

Case Reassignmempv. 21, 2013).

6 The Complaint includes separate claims of defamaterrse defamatiorper seby

implication, and defamatioper quod (Compl. 1 453). As libel is a species of defamation,
seee.g, Church of Scientology Int'l v. Beha238 F.3d 168, 173 (2d Cir. 2001hese claims are
duplicative of Plaintiff's libel claim&and not addressed separately. The Complaint also includes
a claim for intentional infliction of emotional distress, but Plaintiff withdrew that claimadt or
argument. (Docket No. 18, at 5:11-21). Accordingly, it no longer remains in theSasgee.q.
Hoepker v. Kruger200 F. Supp. 2d 340, 344 n.4, 355 (S.D.N.Y. 2002).
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APPLICABLE LAW
A. Rule 12(b)

As noted Defendantsimotion is brought pursuant to Rules 12(b)(1) and 12(b)@&). “
case is properly dismissed for lack of subject matter jurisdiction under Rule 12{h¢h)the
district court lacks the statutory or constitutional power to adjudicat®liakarova v. United
States 201 F.3d 110, 113 (2d Cir. 2000). “When considering a motion to dismiss for lack of
subject matter jurisdiction or for failure to state a cause of action, amasttaccept as true all
material factual allegations in the compldinShipping Fin. Servs. Corp. v. DrakdsiO F.3d
129, 131 (2d Cir. 1998)The plaintiff, however;beals] the burden of showing by a
preponderance of the evidence thatjsctomatter jurisdiction exists. .. and that showing is not
made by drawing from the pleadings inferences favorable to the partirepsger APWU v.
Potte, 343 F.3d 619, 623 (2d Cir. 2003) (internal quotation marks omitted). Moreover, a court
“may consider affidavits and other materials beyond the pleadings to reseljueisdictional
issue” J.S.exrel.N.S. v. Attica Cent. Sch886 F.3d 107, 110 (2d Cir. 2004).

By contrast, a Rule 12(b)(6) motion tests the legal sufficiency of a complaintguides
a court to determine whether the facts alleged in the complaint are sufficiboinahgt the
plaintiff has a plausible claim for relieGee, e.g Ashcroft v. Igbal556 U.S. 662, 679 (2009).
When ruling on a Rule 12(b)(6) motion, a court must acceptdhmplaint’s factual allegations
as truedrawingall reasonable inferencestime plaintiff's favor See, e.gHolmes 568 F.3cht
335. To ddfeat themotion, however, the plaintiff must plead sufficient fadtsstate a claim to
relief that is plausible on its fa¢eBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (20077
claim is facially plausibléwhen the plaintiff pleads factual content that allows the court to draw

the reasonable inference that the defendant is liable for the miscondueti alliegpal, 556 U.S.



at 678 (citingTwombly 550 U.S. at 556).
B. Defamation

“The law of defamation serves to protect an individual’s right to one’s reputation.”
Idema v. Wagerl20 F. Supp. 2d 361, 365 (S.D.N.Y. 2000). Under New York law — which the
parties agree applies in this casegDefs.” Mem. 11 n.8; Pl.’s Resp. Opp’n Defs.” Mot. To
Dismiss Compl. and Mot. To Seal 7) aplaintiff must pled and provehe followingfive
elementgo prevail on a libel claint:1) a written defamatory statement of fact concerning the
plaintiff; 2) publication to a third partyg) fault (either negligence or actual malice depending on
the status of the libeledapy); 4) falsity of the defamatory statement; &)dspecial damages or
per seactionability (i.e., that the statement islefamatory on its face).Celle v. Filipino
Reporter Enters. Inc209 F.3d 163, 176 (2d Cir. 2000). “Whether particular wores ar
defamatory presents a legal question to be resolved by the court in thestast€ Aronson v.
Wiersma 65 N.Y.2d 592, 593 (1985).

As noted above, |Bintiff brings three types of defamation clairpger selibel, which is

! It is somewhat unclear whether the Firsté&rdment serves as jurisdictional bar or an

affirmative defense to claims that require courts to review ecclesiasticabdscidfost district
courts to consider the question have treated it as jurisdictiGes.Klagsbrun v. Va’'ad
Harabonim of Greater Monse$3 F. Supp. 2d 732, 733-34 (D.N.J. 1999) (converting a Rule
12(b)(6) motion to a Rule 12(b)(1) motio@gcordHartwig v. Albertus Magnus Call93 F.
Supp. 2d 200, 218-19 (D. Conn. 2000) (Dronk)y(citing Klagsbrur); Yaggie v. Ind.-Ky. Synod
Evangelical Lutheran Church in Ap860 F. Supp. 1194, 1198 (W.D. Ky. 1994) (“[T]hese
circumstances dictate our lack of jurisdiction over the mattexe;alsdVatson v. Jone80

U.S. (13 Wall.) 679, 733 (1872) (stating that “civil courts exercise nsdiation” over a matter
that is “strictly and purely ecclesiastical in its character’)H&sanna-Tabor v. Evangelical
Lutheran Church& Schoolv. Equal Employment Opportunity Commissit@B82 S. Ct. 694, 709
n.4 (2012), however, the Supreme Court diedithat the relateg- but distinct —'ministerial
exception” is not jurisdictional but rather an affirmative defense cognizaloler Rule 12(b)(6),
and its broad language could be readuggesthat Defendants’ argument here goes to the
merits ratherhan to the Court’s jurisdiction. In any event, the distinction has no practical import
in this case. Whether tladlegeddefect in the Complaint is jurisdictional or not, Plaintiff's
claims fail, and the doctrinal analysis would be the same under atheyach.
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actionable on its fac@er quodlibel, which is actionable despite its apparent truth in light of
extrinsic facts known to the audience; and libel by implicatiomhich the false statement is
contained not in the statement’s literal wording but rather its innuebee, e.gldema 120 F.
Supp. 2d at 368 (discussipgr quodlibel); Matherson v. Marchello473 N.Y.S.2d 998, 1002
n.3 (2d Dep’t 1984fsame)Biro v. Condé Nasi883 F. Supp. 2d 441, 464 (S.D.N.Y. 2012)
(discussinglefamatiorby implication) Armstrong v. Simon &chuster85 N.Y.2d 373, 380-81
(1995) (same. For libel per quod thereis an additional requirement that the plaintiff plead
“special damagés— that is, actual harmldema 120 F. Supp. 2d at 368. And tdrel by
implication,courts generally require an “especially rigorous showing that (1) thedge may
be reasonably read to impart the false innuendo, and (2) the author intends or endorses the
inference.” Biro, 883 F. Supp. 2d at 466 (internal quotation marks omjtsedprdRappaport
v. VV Ribl'g Corp, 618 N.Y.S.2d 746, 748 (N.Y. Sup. Ct. 1994).

Significantly, given that a plaintiff must prove falsity to prevail in any lib&ébac—
whetherper se per quod or by implication— truth is an absolute defensgeg e.g, Meloff v.
N.Y.Life Ins. Co, 240 F.3d 138, 146 (2d Cir. 200Tews for Jesus, Inc. v. Rg§97 So.2d
1098, 1108 (Fla. 2008).ewis v. Equitable Life Assurance Soof the U.S.389 N.W.2d 876,
889 (Minn. 1986)Matovcik v. Times Beacon Record Newspa@49 N.Y.S.2d 75, 78 (2d
Dep’t 2007). (In the case of libper quodand libel by implicationhowever, the truth of the
statement standing alone is not necessaslyficientdefense, abbel by implication ‘is

premised not on direstatements but on false suggestiamgressions and implicatiossising

8 According to the Second Department, it is unclear whether therésswvseparate cause

of action for libelper quodin New York. See Mathersqgrd73 N.Y.S.2cht 1002 n.3;accord

Jewell v. NYP Holdings, Inc23 F. Supp. 2d 348, 397 (S.D.N.Y. 1998) (describing “the state of
‘disarray’ surrounding whether New York has adoptedoreséper quoddistinction” (quoting
Robert D. Sack & Sandra S. Barduibel, Slander, and Related Probleii¥1-46 (2d ed.

1994))). The Court need not address ibsiie here.
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from otherwise truthful statemerité\rmstrong 85 N.Y.2dat380-81 (emphasis added), and libel
per quod‘encompass[edjbel in whichthe defamatory import can only be ascertained by
reference to facts not set fort the publicatiorf Matherson473 N.Y.S.2cat1002 n.3
(emphasis added) “Even substantial truth” —determined from the perspective “of the average
reader"— “will preclude a finding of libel. Meloff, 240 F.3d at 146 (internal quotation marks
omitted);see also MatovcjkB49 N.Y.S.2d at 78 (noting that, in determining the truth or falsity
of a statement, “minor inaccuracies are acceptable”).
DISCUSSION

A. Plaintiff's Per SeLibel Claim | s Barred by the First Amendment

As noted, Defendants’ principal argant is that judicial determination of whether
Plaintiff's claims are valid would “impermissibly entangle” @@eurt in questions of
“ecclesiastical hiring and firing of a church’s ministers,” “canonical proeediandards, and
decisions,” and “church law and doctrine.” (Defs.” Mem. 3). This argument draws on a long
line of Supreme Court cases holding that the First Amendpnealudes judicial review of a
claim that requires “a searching..inquiry into church [doctringand prohibits courts from
deciding “religious dispute[s,] the resolution of which is.for ecclesiastical and not civil
tribunals.” SerbianE. Orthodox Diocese v. Milivojevi¢id26 U.S. 696, 709, 723 (19768ke
also Jones v. Wql#143 U.S. 595, 603 (1979Konzalez v. Roman Catholic Archbishop of
Manila, 280 U.S. 1, 16-17 (192%Vatson 80 U.S. at 726, 733. hEse cases stand for the
proposition that €ivil courts may resolve. .secular issues thatise with respect to a religious
entity, but only when inquiry ‘into religious law and polity’ is not requiteBam v. Lal 906 F.
Supp. 2d 59, 69-70 (E.D.N.Y. 2012) (quotiMgivojevich, 426 U.S. at 709) Stated as a rule of

exclusion: {C]ivil courts may not entertain claims that in effect require religious determinations
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that are ecclesiasticatgardless of the nature of the underlying disputé. at 70°

Although the Supreme Court has never applied these principles to a claim of dafamati
several lower federal courts and state courts have dorfeesoe.g, Hutchison v. Thomas789
F.2d 392, 396 (6th Cir. 198&tartwig, 93 F. Supp. 2d at 218-1R|agsbrun 53 F. Supp. 2dt
739-42;Yaggie 860 F. Suppat 1199;Farley v. Wis. Evangelical Lutheran Syn&21 F. Supp.
1286, 1288-90 (D. Minn. 1993Rowns v. Roman Catholic Archbishop of Bald1l Md. App.
616, 625 (Md. Ct. Spec. App. 199&)ack v. Snyded71 N.W.2d 715, 720 (Minn. Ct. App.
1991) McManus v. Taylqr521 So. 2d 449, 451 (La. Ct. App. 1988 these courts have made
clear,the First Amendment doesincategorically bar defamation claims brought against
religious institutions.See, e.gFarley, 821 F. Supp. at 1290 (noting th&ctual scenarios
might exist where resolution of a defamation action against a religious atianizould not
require he court to undertake an inquiry in violation of the First AmendihpeBut where a
court or jury “would have to determine the truth of the defendants’ statements . . . and, in doing
so, would examine and weigh competing views of church doctrine,” thi ieentanglement
“in a matter of ecclesiastical concern” that is barred by the First Amendidartivig, 93 F.
Supp. 2d at 21%ccord Klagsbrun53 F. Supp. 2d at 739-42.

The decisions ilagsbrunandHartwig are especialljnstructive heré? In Klagsbrun

9 There is some ambiguity about whether the prohibition on civil courts considering

guestions of canonical law or policy derives from the Free Exercise Clatise Establishment
Clause.See Hartwig93 F. Supp. 2d at 212 n.15. For purposes of this Opinion, the distinction is
unimportant, as both Clauses are within the First Amendment and the doctrinalsanalysi
employed by prior cases is clear, whatever its constitutional foundatiobhenay

10 These cases are especially instructive becassia this case, the defamation claims did

not directly relate to the hiring or firing of clerggee, e.gDowns 111 Md. App. at 622-23
(discussing many of the cases cited above and noting that “[ijn most instariogbjgasne, the
alleged defantary or other tortious conduct has been intertwined with decisions regarding the
plaintiff's fithess or suitability to act as a clergyman”). The adjudicatiatisgfutes regarding
the hiring and firing of clergy raises related but distinct First Amendowrderns, as the
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an Orthodox Jewish couple sued a group of Orthodox rabbis, claiming that the rabbis had
defamedhemby accusinghe marof bigamy(specifically, byfailing to obtain a religious
divorce prior to remarrying) and of refusal to comply with an ordl@rrabbinical court See53
F. Supp. 2d at 734-36. On defendants’ motion to dismie thurt framed “the issue ., as far
as theFirst Amendment is concernéas follows: “whetherplaintiffs’ defamation claim is
ecclesiasticain nature concerng‘discipline, faith, internabrganization, or ecclesiastical rule,
custom or law,’ or agurely seculadispute[ | between third parties and a particdifiendant,
albeit a religiously affiliate@rganization.” Id. at 739 (quotingMilivojevich, 426 US. at713
andGen. Council on Fin& Admin.of UnitedMethodist Church v. Cal. Superior Cou439

U.S. 1369, 13781978), respectively). Thisquiry, the Court stressed, did not turn “on
conclusory labeling of the whole dispute as either ‘secular’amésiasticgl’” but rather on “the
specific elements of the plaintiffs’ claimId. (internal quotation marks omitted).

Scrutinizing thé‘'specific elements” of thelaintiffs’ claims, theKlagsbrunCourt held
that the suit was barred by the First Amendmahith respect to the claim thtdte defendants’
statements had falsely label€thgsbrun a bigamist, the Court noted that the dispute centered on
whether the plaintiff had obtained a religious divorce, not a civil divorce. “Conséquém
Court rasoned, to ascertain whether the statements were defamatory, this court must ask
whether Seymour Klagsbrun was in fact engaged in bigaitlyn the meaning of the Orthodox
Jewish faithi’ a form of ‘judicial intrusion intoecclesiastical doctrine and priaet, whichis

unquestionably forbidden ground undiee First Amendmerit.Id. at 741 (emphasis in original).

Supreme Court’s recent decisiorHosanna-Tabarl32 S. Ct. at 707-Oakes clear.
Although Defendants rely ddosanna-Taboand argue that adjudication of this case would
impermissibly draw the Court into the propriety of Kavanagh’s removal fromprtesthood
(Defs.” Mem. 12), that argument is unpersuasive as Kavanagh challenges fanlgidbes’
characterization of the church courts’ opinions removing him from the priesthood, not the
propriety of the removal iitself.
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With respect to the claim that the defendantsfabsely accuse&lagsbrun of norcompliance
with a rabbinical courbrder, the Court concludetat even if the defendants’ statements “were
false, this court would nevertheless be required to evaluate whether faiba@mply withan
order of a rabbinical court . [is a] wrong[] or sin[] within the Orthodox Jewish faithgh

“area(] of clear ecclesiastical concerrd. In grantingthedefendants’ motion to dismishe
Court expressly rejected the plaintiffs’ argument that the questidresaaoswered were
“questions of fact and not of competing theological propositions, and thus, [didhplatate
First Amendment concernsld. at 742. “The important point here,” the Court conclydesd
thatresolution of the factual disputes would require this court to inquire into religiousngoctri
and practice. . . [The First Amendment$ implicaed whenever courts must interpret, evaluate,
or apply underlying religious doctrine to resolve disputes involving religious oegemmg.” 1d.

In Hartwig, the plaintiff sued not only for defamation, but also for breach of contract,
tortious interferencwith contract, and intentional infliction of emotional distresfser he was
removed from his post as an associate professor at a Roman Catholic college fdy“publ
representing [himself] as a priest of the Roman Catholic Church.” 93 F. Supp. 2d at 204.
(Plaintiff had beerordained as a Roman Catholic priest; he allegednh&ad been placed on a
“permanent leave of absence from the active ministry” after informing peyisus that he was
gay. See idat 202.) On summary judgment, thBrstrict Judge Droney held that the plaintiff's
non-defamation claims did not run afoul of the First Amendment because their resotutidn w
“not require the Court to inquire into competing interpretations of church law or p&iather,
the central issue for el of them is whether Hartwig was discharged for the reason the College

has stated: his alleged misrepresentation of his priestly StdtLst 217-18"* By contrast,

1 Judge Droneynade clear that, at trial, the plaintiff would not be permitted to “offer a
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Judge Droney concluded that the plaintiff's defamation claim waelgiire a trier ofact to
choose between two conflicting ecclesiastical definitidrte@term ‘priest'and thus would
violate the Establishment Clausdd. at 218. “As was the caselilagsbrun” he reasoned, “in
order to adjudicate these claims, the Court or the jury would have to determinehiod tingt
defendants’ statements concerning Harta/igriestly status and, in doing so, would examine and
weigh competing views of church doctrin€his would result in the Court entangling itself in a
matter of ecclesiagtal concern, thereby violating the Establishment Claukk.at 219.

As thesadecisionanake clearthere is aline — however blurry —dividing claims thata
court may adjudicate without running afoul of the First Amendment and claims that would
impermisibly entangle a court imaters of ecclesiastical concerhequestion in this case is
on which side of that line Kavanagh's claims fdllefendants argue thhis claims fall on the
excessive entanglement side of the line because, to adjudicatathher falsity of the
statements at issue, t@eurt would have “to review and interpret two lengthy canonical court
decisions, understand and assess the meaning of sexual abuse of a minor under canon law,
determine what constitutes a ‘delict’ under ctudoctrine, and finally, resolve whether the
canonical courts did in fact convict Kavanagh of multiple counts of sexual abuse rufraasi
defined by canon law.” (Reply Mem. Further Supp. Defs.” Mot. To Dismiss and Mot. To Sea
(Docket No. 17)“Defs.” Reply Mem.”) 1). By contrast, Plaintiff argues that judicial
determination of his claimsould require the Court “to look no further than ftreal court’s]

decision itself and see whether [the candhmaurt actually did identifymultiple counts of

conflicting interpretation of the teachings of the Roman Catholic Church or camém fabut

the College’rofferedreligious reason for not renewing his contradtl’ at 216(citing

DeMarco v. Holy Cross High Schodl F.3d 166, 171 (2d Cir. 1993)). To that end, he indicated
that “the jury would be instructed that it should presume that the Callagsérted religious
motive was plausible.’ld.
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sexual abuse. There is no analysis of church doctrine required. The Court does NOT have to
inquire as to what constitutes sexual abuse of a minor under church law.” (Pl.’s Resp. Opp’
Defs.” Mot. To Dismiss Compl. and Mot. To Seal (Docket No.(1B)’s Mem.”) 9). As he puts

it: “The Court must simply determine whether the Plaintiff was found guilty of nteiltiunts

of sexual abuse of a minbr(ld. at 14).

If evaluating the truth of Defendants’ statement wergti@sghtforwardas Plaintiff
suggests, the Court would agree that the claims in this case could proceed withoutatouing
of the First Amendment. That is, if the Court’s or jury’s scrutiny of the caabcotirt decisions
were limited to thdrutefact that something was or was not ghierein and that scrutiny did
not involve an evaluation of canonical law or church doctrine, dd@rdication of Plaintiff’s
claims would “not result in the Court or the jury having to strugglé] issues of religious
doctrine.” Hartwig, 93 F. Supp. 2d at 218. The problem is,thath respect to Plaintiff’s libel
per seclaim at leasta review of the canonical court decisions themsehashich the Court
may consider whether Defendants’ motion is brought under Rule 12(b)(1) or Rule 12(b)(6)
becausét is referenced in the Complairsige, e.g.Chambers v. Time Warner, In€82 F.3d
147, 153 (2d Cir. 2002) -makes cleathat evaluating the truth of Defendants’ statement would
not beasstraightforwardas Plaintiff suggestsThat is in the specificcircumstances of this case,
evaluating the truth or falsity of Defendants’ statenvemild, as Defendants contemdquire
that the Court or jurgdetermine what constitutes a “delict” for purposes of church law, determine
as a matter of canon lawow manydelicts Plaintiffwas found guilty of, and construe the
contours of the substantive sin of “sexual abuse of a minor.” In doing so, the Court or jury
would be required to make pronouncements about Catholic doctrine that it is neither competent

nor permitted tanake
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The reason for thatomplexity lies in theapparent absence of something akin to a civil
judgment of conviction stating unambiguously the offense or offenses of which Kavaasgh w
found guilty and théact that on their face, the canonical ¢hh decisionsre ambiguous with
respect to whether Kavanagh was charget,wet alone found guilty of, one offense or multiple
offenses. Thérial courtdecision, for example, refers interchangeablgometimes even within
a single sentence-to “the delict” and “the offensgl.e., in the singular), on the one hand, and
“the delicts” and “the offensegi.e., in the plural), on the otherCémpare, e.g.Decision at 3,
8,12, 15, 18, 27, 29, 30, 86thid. at 9, 11, 12, 23, 25, 33, 34\Vhereas, abne point, the court
states that it is “morally certain that the Accused has comntiteedelictof an offensegainst
the sixth commandment of the Decalogud’ &t 15(emphass added), only a few pagekater,
it states that “theffensest issuevererepeatedand . . there was an increase of frequency and
intensity over time.” Ifl. at 23(emphases addéd¥ And in a single sentence that encapsulates
the ambiguity, iprovides that Kavanagh “initiated and carried that delictinvolving offenses
against the sixth commandment with a minor below 16 years of alge 4t {8 (emphases
added)). Although one might think that the final section of the opinion, titled “Disposittbn a
Conclusion,” would clear up some of tlisbiguity, it does anythingu, stating in relevant
part: “Whether the Reverend Monsignor Charles M. Kavanagh has comamtt#tense or
offensesgainst the sixth commandment of the Decalogue witimar or minorsbelow the age

of sixteen, we find in th&FFIRMATIVE .” (Id. at 36(emphases added)The appellate

12 Among the statements ggpting that Kavanagh was convicted of multiple offenses are

references to the incident that allegedly took place on the trip to the Right to i
Washington, D.C. — that is, the incident about which Donohue changed his testimas{the

final offense” and the “last of a number of offenses that had begun before Donohue was sixtee
years of age.” I{l. at 2223). Notably, although the church court referred to that incident as one
of the two “most objectively grave lewd acts committed by [Kavahagh Donohue,” it was

not a basis for his conviction, as it occurred when Donohue was older than sixteen, “beyond the
age which is constitutive for the delict at issudd. at 21).
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court’s decision does nothing to clear up the ambiguity in the trial court’s decision.

As a resultthe central question for purposes of Plaintiff’s lipet seclaim — whether
Defendants’ statement that Kavanagh whasirid guilty by a Church court ahultiple counts of
sexual abuse of minor’ (Compl., Ex. 2, at 2)vas true or false— cannot be answerdxry merely
looking at the canonical court decisions to see what the courtassaithatter of factinstead, it
would require the Court or the jury to engage in an inquiry into what constitutes a’“delict
“offense” within the meaning of Catholic lawg determine as a matter of canon law how many
delicts or offenses Plaintiff was found guilty of, and to construe the contours ofb$tarstive
sin of “sexual abuse of a minor.” This, in turn, might involve hearing testimony frorarone
more of the canonical court judges or even dudksgmony from experts in canonical lavs
in KlagsburnandHartwig, therefore, “inorder to adjudicate [Plaintiff's] claims, the Court or the
jury would have to determine the truth of the defendants’ statements . . . and, in doing so, would
examine and weigh competing views of church doctrine. This would result in the Court
entangling itself in a matter of ecclesiastical concern, thereby violating thigligElsment Clause
[of the First Amendment]."Hartwig, 93 F. Supp. 2d at 219.

In arguing otherwise, Plaintiff relies on the Second Circuit's decisioRsveyemamu v.
Cote 520 F.3d 198 (2d Cir. 2008), ahtartinelli v. Bridgeport Roman Catholic Diocesan
Corp,, 196 F.3d 409 (2d Cir. 1999) (Pl.’'s Mem. 10-13), but those decisions actually support the
Court’sconclusionin this case To the extent relevant heRRweyemamastands for the
uncontroversial —and, forpresenpurposes, irrelevant sproposition that “a plaintiff alleging
particular wrongs by the churt¢hat are wholly non-religious in charactés surely not
forbidden his day in court.” 520 F.3d at 208 (emphasis added). Avidrimelli, the Second

Circuit distinguished — as this Court has — between consideration of religious teachings and
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tenets as brute facts, which is permissible under the First Amendment, andi@valitheir
validity, which is not.Seel96 F.3d at 431. “The First Amendment,” the Court noted, “does not
prevent courts from deciding secular civil disputes involving religious institutibies and for

the reason that they require reference to religious mattets(titing Jones 443 U.Sat 603.

But it does where the party challenging the court’s authority can “paaitg “disputed

religious issue which the jury or the district judgétive] casgwould be] asked to resolve.ld.

In this case, Defendants have pointed to a disputed religious issue that the Court or the
jury would be asked to resolve in connection with the lgeglseclaim — namely, the truth or
falsity of theCatholic Church’s characterization of its ol@mw anddoctrine. The First
Amendment bars this Coudrom addressing that issudt bottom, Plaintiff's libelper seclaim,
like the defamation claims at issuekfagsbrunandHartwig, calls onthis Court to put its civil
imprimatur on what are deeply ecclesiastical points of Catholic faitpraatice. The First
Amendmensenes to prevengxactly this sort opicking of winnes in ecclesiastical matters.
Accordingly, Plaintiff's libelper seclaim must be, ands, dismissed.

B. Plaintiff Fails To State a Claim of Libel by Implication or Libel Per Quod

AlthoughPlaintiff’s libel per seclaim is barred by the First Amendment, the same cannot
be said for his claims of libel by implication and lilpelr quod The gravamen of Plaintiff's
libel by implication claim is that, by stating that he was “found guilty of multipletsoof
sexual abuse of a minor,” Defendants falsely implied that he “auasdf guilty of criminal
conduct” — that is, that he was convicted in a civil court rather than a church @@lig.Mem.

22). Determining the truth or falsity of that alleged implicatiwould not drag the Court or the
jury into a dispute over Catholic doctrine or law for the simple reason thatsrdispute at all:

Plaintiff was convicted in church court proceedings, not civil court proceedBigslarly, the
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gravamen of Plaintiff'dibel per quodclaim is that considered in light aihedia reports
suggesting that “hundreds [@atholic] priests had ‘raped and molested children for years,”
Defendantsstatement falsely suggested tKalvanagh'must have raped or molested many
youngvictims.” (Pl.'s Mem. 234). Again, determining the truth or falsity of that alleged
suggestion would not run afoul of the First Amendment because there is no dispute about the
underlying fact: Kavanagh was found guilty of abusing only one victim, Donohue.

But these claims fail for a more straightforward reason: they do not EHasglgbe claims.
As noted above, to prevail on a claim of libel by implication, a plaintiff must geypenake an
“especially rigorous showintpat (1) the language may be reasonably read to impart the false
innuendo, and (2) the author intends or endorses the inféreBite, 883 F. Supp. 2d at 466
(internal quotation marks omitted). In this case, Kavanagh's allegdalbfer short of making
such a showing, as Defemds’ statement, on its face, belies Plaintiff's claim of innuendo. That
is, the Archdiocese’s press release stated expressly that “Mr. Kawaaadbund guiltyoy a
Church courtof multiple counts of sexual abuse of a minor.” (Compl. Ex 2, at 2 (engphasi
added)). Given that the statement explicitly refutes the implication Plaintiff claims—+ha
namely, that he was convicted by a lay court of a crmitne Court concludes as a matter of law
that it is not defamatory by implication and therefore thainEff has failed to plead a necessary
element of his claim. Accordingly, Plaintiffs defamation by implication claim is dismhiSse

Plaintiff's libel per quodclaim fails for two reasonsFirst, as with the libel by

implication claim, Plaintiff's allgations are belied by the language of Defendants’ statement.

13 Attached toPlaintiff's Complaintis anaffidavit signed by Ari L. Goldman, a journalism

professor at Columbia University, purporting to provide evidence that the statecoenilained

of are “ambiguous and even deceptive.” (Compl. Ex. 8, at 1). Because the Court concludes that
the allegedly defamatory statements areawtionable as a matter of lawjstunnecessary to

consider that affidavit.
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Put simply, the notion that the public would conclude that Plaintiff molested “manygyoun
victims is implausible in view of the statement’'s unmistakable use of singular, asedgpo
plural, definite articles and pronouns: “It has come to the attention of the Archdibadbe
victim in the Charles Kavanagh case has changed ohesafaims, specifically concerning an
overnight trip to Washington, D.C., duritige victim’s senior year of lgh school. (Compl. Ex
2, at 2 (emphasis added)). SecdPidjntiff failsto plead special damagesSegeCompl. 1 53,
66). As noted above, New York law is unambiguous that such pleading is an unbending
requirement of defamatiqguer quodclaims, to theextent such claims exist independently under
New York law. See, e.gldemg 120 F. Supp. 2d at 368. New York law requires the
identification of “the loss of something having economic or pecuniary value whichlowst
directly from the injury to reputen by defamation; not from the effects of defamatiolad.
(quotingMatherson 473 N.Y.S.2d at 1001)in this casePlaintiff merely complains that he has
“incurred both general and special damad€&€ympl. I 53), which does not sufficEor each of
thesereasons, Plaintiff’'s defamatigrer quodclaim is dismissed.
C. The Canonical Court Decisions Shall Be Maintained Under Seal

During oral argument on the present motion, Judge Cedarbaum ordered Defendants to
submit copies of the canonical court decisions to be filed under seal; they did so, and the Court
has since placed the documents under seal. (Docket No. 33). Defendants ask thatdhe decis
remain under sedDefs.” Mem. 21-23; Defs.” Reply Mem. 16-10ocket No. 33)Plaintiff
opposes their regest(Pl.’s Mem. 24-25; Docket No. 34).

The Second Circuit has held that “documents submitted to a court for its consideration i
a ... motion are —as a matter of law— judicial documents to which a strong presumption of

[immediate public] accesstathes, under both the common law and the First Amendment.”
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Lugosch v. Pyramid Co. of Onondag&5 F.3d 110, 126 (2d Cir. 2006). In this case, moreover,
the weight to be given that presumption of access is strong, as the docuns=nts alirectly
affect[ed]” the Court’s adjudication of Defendants’ motion to dismidsat 119 (quotindJnited
States v. Amoded@l F.3d 1044, 1049 (2d Cir. 1995). Nevertheless, the presumption of access
“can be overcome... by specific, on-the-record findings thagler values necessitate a

narrowly tailored sealing.ld. The Court’s task is to “balance competing considerations” —
including but not limited to “the danger of impairing law enforcement or judicfadiefcy’ and

‘the privacy interests of those resisting disclosure’ — against the presumiptiavor of

public accessld. at 120 (quotingAhmode@ 71 F.3d at 1050). “The burden of demonstrating that
a document submitted to a court should be sealed rests on the party seeking such action.”
DiRussa vDean Witter Reynolds Incl21 F.3d 818, 826 (2d Cir. 1997).

Here, Defendants have carried their burden to justify keeping the church casidrdec
under seal. Doing so servatsleastwo higher values. First, sealing serves the interest of third
parties— most notably, Donohue — in privacy, as the decisions contain sensitive and personal
information about the sexual abuse of a mirfeee, e.gHilbert S. v.Cnty. of Tiogg No. 3:03
Civ. 193, 2005 WL 1460316, at *15 (N.D.N.Y. June 21, 2005) (sealiiig based on the
interest in protecting the privacy of children who were sexually and plysataised). Second,
as Plaintiff himself acknowledges (Compl24), church court proceedings are confidential and
the parties involved in them are bound Ippfitifical secrecy, .. an ecclesiastical legal standard
of confidentiality.” (Decl. of Fr. Richard Welch(Docket No. 10) 1 12). This Court is
required to give great deference to that status under ecclesiastic&daye.gMilivojevich,

426 U.S. at 721-28Vatson 80 U.S. at 727. In fact, the mere attempt to balance the importance

of “pontifical secrecy” under Catholic law against the importance of publicad¢ogudicial
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documents under civil law would threaten t#eey First Amendment valkes discussed at length
above. Taken together, these two considerations — privacy and deference to pontiécgl sec
— justify keeping the canonical court decisions under seal. In the event of an appeagrhow
counsel on appeal may have access taléoesions without further application to the Court.
CONCLUSION

For the foregoing reasons, Defendants’ motion is GRANTED, and Plaif@dhsplaint
is dismissed in its entirety. Further, the Court orders that the canonicatieoisions shall
remain uner seal, although in the event of an appeal counsel on appeal may have access to them
without further application to the Court.

The Clerk of Court is directed to terminate Docket Number 9 and to close the case.

SO ORDERED.

Dated:February 14, 2014
New York, New York JESSE S FURMAN

United States District Judge
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