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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X

KAMAL BOUTROS and SAMUEL ZUNIGA, :

on behalf of themselvesd others similarly situated : 12 Civ. 7576 (PAE)
Plaintiffs, : OPINION & ORDER

_V_

JTC PAINTING AND DECORATING CORP., and JOHN
CARUSO, :

Defendants.

PAUL A. ENGELMAYER, District Judge:

Kamal Boutros and Samuel Zuniga bring this action on behalf of themselves and
similarly situated plaintiffs, [leging violations of the Fairabor Standards Act (“FLSA”), 29
U.S.C. 88 20kt seqg.and New York Labor Law (“NYLL") 88 19&t seq, by defendants JTC
Painting and Decorating Corpomati (“JTC”) and John Caruso, oneXIfC’s officers. Plaintiffs
move for conditional collective action certification and court-approved notice. For the reasons
that follow, that motion is denied. Plaififisi FLSA overtime claims are dismissed, without

prejudice, and plaintiffare granted leave to fie Second Amended Complaint.
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Background®

A. Factual Background

JTC is a painting contractor that providesnmercial painting andedorating services in
the greater New York City area. FAC 1 13. JT@ member of an indugtgroup that is a party
to a collective bargaining agreement with plagenter’s union. That agreement provides for a 35-
hour workweek, with any weekly hours workdabae 35 hours being paid at a rate of time-and-
a-half. 1d. 91 16, 18. Caruso is an owrand/or officer of JTCId.  12.

Kamal Boutros was employed by JTC as a painter from July 2006 to November 2011.
Boutros Decl. § 1. During that time, his hourly rate of pay ranged from $33.50 todb¥53.
Samuel Zuniga has been employed by JTCzsrder since Septemb2008. Zuniga Decl. T 1.
His hourly rate of pay has ranged from $34 to $86.9 3.

In their First Amended Complaint, plaintif&lege that they “regularly worked in excess
of 35 hours a week, as well as regularly in egads40 hours per week.” FAC § 19. However,
they allege, they were not paid overtimeliours worked in excess of 40 hours per week as
required by the FLSA, but rather were paid straight time walgesPlaintiffs allege that
“[d]efendants would regularly pay plaintiffs aywall check for the first 35 hours worked in a
week, and in cash or with a non-payroll dhéar hours in excess of 35 hours per weekl”

1 20.

! The Court’s account of the facts is drawonirthe First Amended Complaint (“FAC”) (Dkt.
15), the Declaration of Kamal Boutros (“BowtrDecl.”) (Dkt. 21), ad the Declaration of
Samuel Zuniga (“Zuniga Decl.”) (Dkt. 2255ee Hamadou v. Hess Cqrpo. 12 Civ. 250
(CM)(JLC), 2013 WL 164009, at *1(S.D.N.Y. Jan. 16, 2013) (“Casrdo not resolve factual
disputes or make creditability determinations at¢bnditional certi€ation stage. In fact, courts
in this Circuit regularly rely on hearsay egitte to determine the propriety of sending a
collective action notice. This te be expected, since the init@ass certification determination
must be made on preliminary documents sughleadings and affidavits, which necessarily
contain unproven allegations.” (@ftons and alterations omitted)).
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Plaintiffs repeat these allegations in thaeclarations submittiein support of this
motion. Both state that they “regularly workadre than 40 hours a week.” Boutros Decl. | 6;
Zuniga Decl. 1 6. Both state that they weiréty” paid the overtime rate for any hours over 40
worked, the only exceptions being when tinrked on public works projects, such that
government inspectors were present, or wlishop steward from the union was present.

Boutros Decl. 1 7; Zuniga Decl. 7. Both stdtat JTC regularly paithem with a payroll
check for the first 35 hours waell, but paid in cash or wihnon-payroll check for any hours
worked in excess of 35 hours per week. Boutres|D[ 8; Zuniga Decff 8. Finally, both state
that their lawyers showeddm payroll records provided I C, but that those records
“consistently and extensively understate howynlours | worked every week.” Boutros Decl.
9 10; Zuniga Decl. { 10.

Plaintiffs allege that JTEmployed more than 100 employees who worked as painters
during the relevant time period, and that JTGefailo pay each of these employees the proper
overtime rate. FAC 1 22-23. Plaintiffs allege that these employees are similarly situated, and
were subject to the same unlawful treatment as plaintidfs] 24. Both plaintiffs state in their
declarations that they worked with “dozenstier painters” who didubstantially the same
work and who had the same terms and conditddregnployment. Boutros Decl.  4; Zuniga
Decl. 4. Both further state that “I discus$the overtime compensation] issue with other
painters, who told me they had same probléisaw them receiving envelopes that looked the
same as the ones | received containing the cash or non-payroll checks for my additional pay for

hours above 35.” Boutros Dedl 9; Zuniga Decl. 1 9.

? In addition to these overtime mpensation claims, Zuniga bringsparate allegations that he
was retaliated against for his participation in thigsuit. He alleges that he was terminated
from his job after JTC learned of this suitha@ugh he was brought back to work after his
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B. Procedural History

On October 10, 2012, plaintiffs filed a Compta Dkt. 1. After defendants filed an
Answer, Dkt. 4, the parties stipulated that plaintiffs be granted leave to amend the Complaint to
add Zuniga’s retaliation claims, Dkt. 12. ®tarch 1, 2013, plaintiffs filed their First Amended
Complaint. Dkt. 15. On March 15, 2013, plé#is filed this motion for collective action
certification. Dkt. 18-22. On April 11, 2013, defendants filed an opposition. Dkt. 24-27. On
April 17, 2013, plaintiffs filed a reply. Ok28. On May 15, 2013, the Court approved an
extension of the discovery period to June 15, 2013. Dkt. 30.
. Applicable Legal Standard

The FLSA provides that an action may be rtaimed against an employer “by any one or
more employees for and in behalf of himself or themselves and other employees similarly
situated.” 28 U.S.C. § 216(b). “Although the awot required to do so by FLSA, district courts
‘have discretion, in appropriatases, to implement [§ 216(b)] . . . by facilitating notice to
potential plaintiffs’ of the pendey of the action and of their opponity to opt-in as represented
plaintiffs.” Myers v. Hertz Corp.624 F.3d 537, 554 (2d Cir. 2010) (quotidgffman-La Roche,
Inc. v. Sperling493 U.S. 165, 169 (1989))“In determining whether texercise this discretion
... the district courts of this Circuit appdarhave coalesced around a two-step method,” which

the Second Circuit has endorsed as “sensilitk.at 555;see, e.g.Damassia v. Duane Reade,

attorney intervened, he has been given less aodkless desirable agsments. He further
alleges that his mistreatment has deteathér painters from joining this suiseeFAC {1 64—
70; Zuniga Decl. 11 11-17; Bousr®ecl. § 11. These allegatiohswever, are not relevant to
this motion, as the retaliation claim is uniqu&tmiga and plaintiffs do not seek conditional
certification on that claimSeePl. Reply Br. 4 n.1.

% Hoffman-La Roch@volved the parallel provision tfie Age Discrimination in Employment
Act, which incorporated the enforcement promis of FLSA, including § 216(b). Therefore,
“Hoffman-La Roche’siterpretation of § 216(b) . . .rs us in FLSA cases as welMyers
624 F.3d at 554 n.9.



Inc., No. 04 Civ. 8819 (GEL), 2006 WL 2853971, at *3 (S.D.N.Y. Oct. 5, 2006) (Lynch, J.);
Hoffman v. Sbarro, Inc982 F. Supp. 249, 261 (S.D.N.Y. 1997) (Sotomayor, J.).

“The first step involves the court making iitial determination to send notice to
potential opt-in plaintiffs who myabe ‘similarly situated’ to the maed plaintiffs with respect to
whether a FLSA violation has occurredMyers 624 F.3d at 555. “The court may send this
notice after plaintiffs make a ‘oglest factual showing’ that theyd potential opt-in plaintiffs
‘together were victims o common policy or plan that violated the lawld. (quotingHoffman
982 F. Supp. at 261). Although “[tlhe ‘modest tadtshowing’ cannot be satisfied simply by
‘unsupported assertions,’ . . . it should remainvadtandard of proof because the purpose of this
first stage is merely to determine whether ifanhy situated’ plaintiffs do in fact exist.1d.
(quotingDybach v. State of Fla. Dep’t of Cor@42 F.2d 1562, 1567 (11th Cir. 1998¢cord
Damassia2006 WL 2853871, at *3 (“[A] @intiff's burden at this preliminary stage is
‘minimal.” (collecting cases))Hoffman 982 F. Supp. at 261 (“The burden on plaintiffs is not a
stringent one.”). “A court need not evaluate tinderlying merits of a plaintiff's claims to
determine whether the plaintiff has made the minimal showing necdssapurt-authorized
notice.” Damassia2006 WL 2853971, at *3ccord Gjurovich v. Eimanuel’s Marketplace,

Inc., 282 F. Supp. 2d 101, 105 (S.D.N.Y. 2003pffman 982 F. Supp. at 262.

“At the second stage, the district court wilhy a fuller record, determine whether a so-
called ‘collective actionmay go forward by determining whether the plaintiffs who have opted
in are in fact ‘similarly situatédo the named plaintiffs. The &on may be ‘de-certified’ if the
record reveals that they amet, and the opt-in plaintiffs’ aims may be dismissed without

prejudice.” Myers 624 F.3d at 555.



IIl.  Discussion

Plaintiffs move for conditionatertification of a collectivaction with regard to their
claims that JTC failed to pay overtime wag@&se FLSA requires that an employee who works
more than 40 hours in a given workweek bmpensated for the hours worked in excess of 40
“at a rate not less than one and one-half timesdgular rate at which he is employed.” 29
U.S.C. 8§ 207(a)(1). As the Second Cirgettently explained, “to ate a plausible FLSA
overtime claim, a plaintiff mugufficiently allege 40 hours of work in a given workweek as well
as some uncompensated time in excess of the 40 hdwsdy v. Catholic Health Sys. of Long
Island Inc, 711 F.3d 106, 114 (2d Cir. 2013). Uandy, the Second Circuit et that plaintiffs
failed to state a plausible overtime claim because they had not alleged a “single workweek in
which they worked at least 40 hours and asoked uncompensated time in excess of 40
hours.” Id. It was not enough, the court held, for ghantiff to allege that she “typically”
worked 37.5 hours a week and “occasionally” worked an additional 12.5-hour shift, and for
another plaintiff to allege that she “typicdllworked 30 hours per week and “approximately
twice a month” worked between 37.5 and 45 holdsat 114-15.

Plaintiffs’ allegations in tis case are akin to thegae, conclusory pleadings iundy.
Plaintiffs simply state that theyegularly” worked in excess @f0 hours per week but were paid
only straight time wages for that work. FACHBF20. That is all the detail that is provided—
nowhere is there any referenceatty particular week in which egth plaintiff worked more than
40 hours. Plaintiffs’ pleadings, therefore, lacKisient particularity tostate a plausible FLSA
claim. Lundy, 711 F.3d at 114ee Cromwell v. N.Y.C. Health & Hosps. Coipo. 12 Civ.

4251 (PAE), 2013 WL 2099252, @4 (S.D.N.Y. May 15, 2013).



Plaintiffs’ declarations in support of themotion for conditional agification provide no
further detail. Each declarati reasserts that the declaramdularly” worked more than 40
hours a week but was “rarely” paid the time-anbalf overtime rate. Boutros Decl. 11 6-7;
Zuniga Decl. 11 6—7. This lack specificity persists even though pltffs assert that they have
reviewed JTC'’s payroll recordsather than setting forth exghes of inaccuracies in these
records, plaintiffs simply state that the reto"consistently and ¢ésnsively understate how
many hours” plaintiffs worked each week. Boutros Decl. § 10; Zuniga Decl. §jub@lydoes
not require that plaintiffs remstruct the exact hours they worked each week over the entire
course of their employment—that would be asumountable task for most plaintiffs. But it
does require that plaintiffs allege with greagpecificity that they worked overtime hours for
which they were not properly compensated.

Although a district court neatbt evaluate the merits of a plaintiff's claim in order to
determine whether similarly situated plaintiésist for purposes of conditional certification and
court-authorized noticsee, e.g.Damassia2006 WL 2853971, at *35jurovich, 282 F. Supp.
2d at 105Hoffman 982 F. Supp. at 262, and “[t]he courhist to resolve factual disputes,
decide substantive issues going to the meritmake credibility determinations” at this stage,
see, e.gHamadouy 2013 WL 164009, at *9 (citations omitteg)aintiffs’ pleadings must be
legally sufficient. See Gjurovich282 F. Supp. 2d at 105@hce the Plaintiff makes a colorable
claim for relief the only inquiry necessary whether the potential plaintiffs to be notified are
similarly situated to the named plaintiff.” (em@g@added)). The court’s discretionary power to
facilitate the sending of notice pmtential class members is priead on its use as a tool for
efficient case managemehtpffman-LaRoche493 U.S. at 169, 17Myers 624 F.3d at 555

n.10, and it does not promote efficient case managetodacilitate notie to potential class



members where the representative plaintiffs haved#o state plausible BA violations. Just
as the court would not certify FLSA collective action based olaims sounding solely in state
law, it makes little sense to certify a collective action based on manifestly deficient pleadings.
Plaintiffs’ motion for conditional certification and court-approved notice is therefore denied.

Because the First Amended Comptdacks the specificity required hyndy, the Court
dismisses plaintiffs’ overtime clainfsThat dismissal is without prejudice, however, both
because the dismissaldsa spontédefendants have not filed a motion to dismiss), and because
the First Amended Complaint was filed on March 1, 2013—the samleutalywas decided.
Plaintiffs are granted leave to file a Secondehaled Complaint, so that they may attempt to
replead their overtime claimsitiv the specificity required blundy.

The Court is also open to allowing plaintiffs to renew their motion for conditional
certification and court-approvetbtice once they have sufficiently pled a FLSA violafion.
However, due to numerous extensions of the briefing schedule for this nsetirkt. 12, 16,

23, this decision coincides with the close afodivery on June 15, 2013. Additionally, plaintiffs’

* The Court does not, however, dismiss Zunigafmeste FLSA retaliation claim. That claim
survives whether or not plaintifff10ose to replead their overtime claims.

> Although the Court does not reselwhether, if not for the dieiency of their pleadings,

plaintiffs would have made the “modest factslabwing” required for aart-approved notice, the
Court notes that such a showing cannot Iebdished simply by “unsupported assertions.”

Myers 624 F.3d at 555. Plaintiffs’ submissions on ftaint consist primarily of their matching
statements in their declarations that “I dssed [the overtime issuejth other painters, who

told me they had the same problem. | saw them receiving envelopes that looked the same as the
ones | received containing the cash or non-ghghecks for my additional pay for hours above
35.” Boutros Decl. § 2Zuniga Decl. § 9.See als®Boutros Decl. § 4 (“During my time working

at JTC, | encountered dozensottier painters, with whom | wked, who did substantially the

same work as me, and who had the same basis terms and conditions of work as me, as far as |
know.”); Zuniga Decl. 1 4 (same); Comfilf 22—24 (alleging that JTC employed over 100
similarly situated employees who were subjeditoilar unlawful treatment). To the extent the
evidence adduced in discovery permits plaintiffaugment these submissions with additional
evidence that potential opt-in plaintiffs weretings of a common policy gulan that violated the
FLSA, they are encouraged to do so.



motion for Rule 23 class certification is due July 12, 2013. Dkt. 30. Therefore, to ensure that the
parties do not engage in separate briefing on overlapping issues, the Court will suspend the
deadline for plaintiffs’ Rule 23 motion. Plaintiffs shall file their Second Amended Complaint no
later than July 12, 2013. No later than July 26, 2013, fhe parties are directed to meet in person
for at least one hour to discuss settlement of this case. If a settlement is not reached, the parties
are directed to submit a letter to the Court, no later than August 2, 2013, setting forth their views
on an appropriate schedule going forward, including briefing schedules for any FI.SA and/or
Rule 23 certification motion plaintiffs intend to make.®
CONCLUSION

Plaintiffs” motion for conditional collective action certification and court-approved notice

is denied, without prejudice. Plaintiffs’ FLSA overtime claims are dismissed, without prejudice.

Plaintiffs are granted leave to file a Second Amended Complaint, which must be filed no later

than July 12, 2013,

SO ORDERED.

fond A. Luplimtss

Paul A. Engelmaffer ¢
United States District Judge

Dated: June 19, 2013
New York, New York

6 Plaintiffs also request that the Court equitably toll the statute of limitations for potential opt-in
class members to the date of the filing of the original Complaint. See 29 U.S.C. § 256(b)
(generally, in a FLSA collective action, an individual claimant’s case is considered commenced
on the date his written consent is filed). That request is properly entertained at a later date. See,
e.g., Winfield v. Citibank, N.A., 843 F. Supp. 2d 397, 410 (S.D.N.Y. 2012); Whitehorn v.
Wolfgang’s Steakhouse, Inc., 767 F. Supp. 2d 445, 451 (§. D.N.Y. 2011).
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