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JESSE M. FURMANUNnited States District Judge:

Together, the Defendants in this action operate a “black car” businessothdepr
ground transportation services around New York, New Jersey, and Connecticut. f&&mtif
drivers who work, or have worked, for Defendants. Plaintiffs allege violations &aih&abor
Standards Act (“FLSA”), 29 U.S.C. § 2@1 seq. and the New YorlStateLabor Law
(“NYLL”"), N.Y. Lab. Law 8§ 650et seq, claiming,inter alia, unpaid overtime. The Court
previously conditionally certified theaseas a collective action under the FLSA, but dewieds
certificationof Plaintiffs’ state law claimsinderRule 23 of the Federal Rules @ivil Procedure.

Now pendingare two motions. First, Plaintiffs move for partial summary judgment,
seeking a declaration that the twelve named Plaintiffs are “employees” foisparpiothe FLSA
(but not the NYLL), and that Eduard Slinin, president ofabeporate Defendants
individually liable under the FLSA as Plaintifismployer. (Docket No. 480; Mem. Law Supp.
Pls.” Mot. Partial Summ. J. (Docket No. 481) (“Pls.” Mem.”) 1 & n.7). Second, Defenalants
move for summary judgment, seekitmgdismiss all of Plaintiffs’ claims on the ground that they

are ‘independent contractdrior purposes of both the FLSA atiite NYLL. (Docket No. 464).
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In the alternative, Defendants request that the Couceddy the FLSA collectivehold that the
named Plaintiffs are independent contractors, strike certaim ép&intiffs, and dismiss the
claims against three Defendant{td.; Mem. Law Supp. Defs.” Mots.: (i) Summ. J. Dismissing
Pls.” FLSA & NYLL Claims; (ii) Decertify Collective Action Pursuant to Section 216(b) FLSA;
(ii) Strike Plaintiffs Jose Pintdsmael Mejia, John M. Hidalgo & Nick Wijesinghe Or Point To
Point Car & Limo Inc. (Docket No. 482) (“Defs.” Mem.”) 38).

For the reasongated below,tie Court finds that all Plaintiffs in this suit both named
Plaintiffs and opin Plaintiffs— are independent contractors for purposes of the FLSAhand
NYLL. Accordingly, Defendants’ motion is granted, aheé case is dismissed.

FACTUAL BACKGROUND

The following facts, drawn from the admissible materials submitted by the parges
undisputed except where notefeeVermont EddyBear Co., Inc. v. 1-800 Beargram C@&73
F.3d 241, 244 (2d Cir. 2004).

A. Defendants

Defendantsn this lawsuitoperate a “black car” business that provides ground
transportatiorservicesprimarily to corporate clientsn New York, New Jersey, and
Connecticutt (Defs.’ Counter 56.1 Statement Pls.’ Statement Undisputed Material Facts Unde
Local Civil Rule 56.1 (Docket No. 503) (“Pls.’ Rule 56.1 Staterf)efif] 1, 2-8; First

Supplemental Decl. Michael J. Scimone Supp. Pls.” Mot. Partial Summ. J. (Docket \No. 491

! Defendants Corporate Transportation Group International and Corporate Trdimsporta
Group Worldwide, Inc. provide billing and other administrative support services for
transportation services abroad and in the western United States. (Pls.” Rula&Sriet
1110-12; Aff. Eduard Slinin (Docket No. 478) (“Slinin Aff.Y)9). The Plaintiffs in this action,
however, work predominantly in New York, New Jersey, and Connecticut. (Defs.’ Rule 56.1
Statement  33).



(“First Scimone Decl.”), Ex. A (Civello Dep.”) 27:3-11). Thebusiness is divided into tmypes
of corporate entities that serve distinct functiomiefirst group— the “CTG Defendants™—
includes Corporate Transportation Group, Ltd. (“CT.&prporate Transportation Group
International*CTG International”);and Corporate Transportatiomdap Worldwide, Inc
(“CTG Worldwide”). Thesecond group— the “Franchisor Defendants™ includesNYC 2
Way International, Ltd. (“NYC2Way”); AllState Private Car & Limousimhes. (“AllState”);
Aristacar & Limousine, Ltd. (“Aristacar”); TWR Car and Limad. (“TWR”); Excelsior Car
and Limo, Inc. (“Excelsior”); and Hybrid Limo Express, Inc. (“Hybrid”)

Thesix Franchisor Defendants each own what is known as a “base licerseh
authorizes the operation of a titacar servicen New York City, pursuanb regulations
promulgated by the New York City Taxi and Limousine Commisgioa“TLC”) . (First
Scimone Decl., Ex. C (“Slinin D€}).12:9-13:2;see alsa35 N.Y.C.R.R. 8 59B TheCTG
Defendantsby contrast, providadministrativesupport for the Framisor Defendants by, among
other things, processing drivers’ paymeamslcoordinating requests for ridbstweercustomers
anddrivers. (Pls.” Counter-Statement Material Facts Pursuant LocabRBLlé) (Docket No.
502) (“Defs.” Rule 56.1 Statemént{{11-13; PIs.” Rule 56.1 Statement 1 10-&{in Aff.
1116-9; Civello Dep. 37:4-39:13). Eduard Slinin is presideralloforporate DefendantgSlinin
Aff.  2). He is alsahe sole owner of CTG, a part owner of CTG Worldwide, dn€ast a part
owner ofall Franchisor Defendants. (Slinin Dep. 7:7-11:14)s wife, Galina Slinin, is a part
owner ofAristacar, TWR, ExcelsiogndpossiblyHybrid; the Chief Executive Officer and
Principal Exeutive Officer of CTG Worldwideand the Chief Executive Officer of Excelsior

and Hybrid. (Slinin Dep. 9:20-11:28ff. Galina Slinin(Docket No. 476)1 67). The only



other individualith an ownership stake in any of the corporate Dddeits isEduard’s brother,
Mark Slinin. (Slinin Dep. 11:24-12:2).

The Franchisor Defendants establish accounts with corporate clients, enalitngecss
with access to an accouotrequest car fromone of the Franchis@efendants.(Pls.” Rule
56.1 Statement § 49; Civello Dep. 38:13-15). They do so by telephone, a website, or a
smartphone application. (SlinAff. § 49; Civello Dep. 163:19-166:17)The accounts are
solicited by salespeople who work at CTG — and, on occasydaduard Slinirhimself—
although negotiationareconducted on behalf dfieindividual Franchisor DefendantgCivello
Dep. 67:12-68:22; Slinin Dep. 200:25-201Frst Scimone Decl., Ex. B, Request Nos. 26-27
B. TheFranchisees and the Drivers

1 Franchise Agreements and Franchises

As noted, Plaintiffs are drivers for the Defendants. (For purposes of the FLIBAtivel,
the Court authorized notice to “drivers who worked for [the Defendants] at anyitioge s
November 19, 2009.” (Docket No. 67, at)8Jhe drivers are engaged by Defendants through
franchising agreementdJnder thge agreementthe Franchisor Defendants sell or lease
franchises to individuals and corporate entifif€sanchisees’)in turn, the Franchisor
Defendants grant a Franchidee right o receive fare referralthrough a dispatch system (which
is describedn detailbelow). (Pls.” Rule 56.1 Statement {;Brst Scimone Decl., ExE
(“Kumar Dep”) 11:24-13:8; 14:11-15; 35:24-36:5ee alsad., Exs. FW (Franchise
Agreements for NYC2Way, Aristacar, and TWR); Decl. Margaret C. Theriogk& No. 477)
(“Thering Decl.”), Exs. 2429 (excerpts of Franchise Agreements for Allstate, Aristacar,
Excelsior, Hybrid, NYC2Way, and TWR)}ranchiseesan and often dobecomedrivers

themselvesbuttheycan alsaetain other drivers to work for them lease or sell thefranchises



to others on the secondararket (Defs.” Rule 56.1 Statement 1 46; 4849). If a
Franchisee wishes to sell his or franchise, the purchaser of the franchise must pay a transfer
feeto therelevant Franchisor Defendaiivello Dep. 228:1-11), and the sale must be approved,
although there is some dispute as to who has authority to appi@resfer §eeDefs.’ Rule 56.1
Statement { 32; PIs.” Rule 56.1 Statement 1§2%®Is.” Additional Statement Disputed
Material Facts Pursuant Local Civil Rule 56.1(a) (Docket No. 502, tPB)’ Statement
Additional Facts”) 1 31).

The price of a franchise ranges frapproximately $20,000 to $60,000, diranchisor
can rent a franchise for $130 to $150 per week, plus a security deposit. (Defs.” Rule 56.1
Statement 415, 53;Slinin Aff. § 22; Thering Decl., Exs. 24-27, 29). Prior to July 2012,
franchise agreementarr for renavable terms of three years each; in July 2@ agreements
were amended to run for an unlimited period of time. (PIs.” Rule 56.1 Statement Y 26-27)
Among thetwelve named Plaintiffs in this action, eleven purchased franchises from their
respective franchisors, and of@agjit Singhyented his franchise from another driver. (PIs.’
Rule 56.1 Statement 1 214, 219, 224, 229, 231, 235, 240, 250, 254, 258, 260, 263, 265; Second
Supplemental Decl. Michael 3cimone Supp. PIs.” Mot. Partial Summ. J. (Docket No. 492)
(“Second Scimone Decl.,”Ex. WWW (Saleem)id., Ex. lll (“Singh Dep.”) 49:21-24id., Ex.
Z7Z (Ali); id., Ex. KKK (“Bautista Dep.”) 24:14-25;8d., Ex. AAAA (Bhatti);id., Ex. MMM
(“Choudhary Dep.”) 17:19-24d., Ex. NNN (“Chowdhury Dep.”) 76:18-7774d., Ex. OOO
(“Koura Dep.”)19:23-20:9id., Ex. BBBB (Siddiqui) id., Ex. QQQ (“Pinedo Dep.”) 8:2-9:14
id., Ex. DDDD (M. Singh) id., Ex. SSS(“J. Solorzano Dep.”) 28:11-29:8., Ex. TTT (*M.

Solorzano Dep.”) 8:16-9:8, 25:14-25).



In addition to buying or renting a franchise (or being hired by someone who has bought
or rented a franchise), a driveust procure the car in which he or she intends to drive
customers. Defend&do not rent or sell cars tiivers instead Plaintiffs purchased or rented
their cars from other drivers or froamrelated third parties, such as independendealers
(Defs.” Rule 56.1 Statement 1 189, 193-97; Choudhary Dep. 36:6-24; Pinedo Dep. 55:6-16; M.
Solorzano Dep. 37:9-10, 39:7-19). In addition, Plaintiffs are responsible for payingthe cos
associated with maintaining their vehiclebtaining the required TLC “Fd#ire Drivers
License,” andorocuringbusiness insuranceDéfs.” Rule %.1 Statement Y 40, 68-69, 198-99,
200, 215-18; Thering Decl., Ex. 1 (“Pls.” Responses & Objections Defs.” RFA")).

Although each Franchisor Defendaetls its franchises pursuamwtits own franchise
agreement, the terms of the franchise agreements are sinatdeast threenaterial respects.

First, the franchise agreements provide that for each job a driver completes, hes qrastiee
percentage of thital farecharged to the client (whicitself, is based on a rate that has
previously been negotiated between the client and the franchéssrp $1 processing fee that is
paid to CTG and other deductions that the driver has previously aeithoi(2$.” Rule 56.1
Statemenf] 33;Slinin Aff. § 28;Kumar Dep 42:11-43:4see also, e.gFirst Scimone Decl., Ex.
F atCTG15472-74] 37 id., Ex. K at CTG13690-92  3i., Ex. P at CTG16017-20  B7
Drivers receive this payent by having customers sign a voualrben the drivers complete a
job, and then delivering the vouchéo<CTG’s offices whenever they choose. (Defs.’ Rule 56.1
Statement 56-57, 6162, Civello Dep. 158:11-20; Second Scimone Decl., Ex. RRR 59:17-21).
CTG pocesses the payments daily, weekly, or every three wedkasedon the driver’'s

choice. Civello Dep. 309:15-22 Second, the franchise agreemesastain provisions that

prohibitdrivers for a specified amount of timgpm “solicit[ing] or do[ing] business with any



company or individual which was serviced as a client of [the Franchisor Defermtant]
franchisees or employees of [the Franchisor Defehda(Bee, e.g First Scimone Decl., Ex. F
at CTG15475 1 4%ee also id.Ex. Kat CTG13693 | 424., Ex. W at CTG15574 | 41; PIs.’
Rule 56.1 Statement  34). The agreements do not, however, prohibit drivers from working for
competitor black car companies driving their own private custome@d manyrivershave
donesa even though such behavimaybe prohibited by TLC regulations. (Defs.” Rule 56.1
Statement 1184, 257-258; Choudhary Dep. 41:14x1Third, the franchise agreements require
drivers to follow a set of rules, asdbject drivers to a set of penalties, that are laid out in each
respectiveFranchisor’'s Rulebook.” Pls’ Rule 56.1 Statement ] 36ee also, e.gFirst
Scimone Decl., Ex. F at CTG15470 | #B; Ex. K at CTG13693 { 42d., Ex. W at CTG15569,
CTG15574-75 1 25, 42).

2. The Rulebooks, the Committees, and Driver Discipline

The Rulebooks govern variousatters including the way the drivers dress, maintain
their cars, coomunicate with their franchisgrand interact with customers. (Pls.” Rule 56.1
Statement ] 3%&ee alsd-irst Scimone Del., Ex. Y at CTG34785-80¢NYC2Way
Rulebook”) id., Ex. Z at CTG 34751-67‘Aristacar Rulebook™)id., Ex. AA at CTG34802-18
(“TWR Rulebook™} Decl. Michael J. Scimon®pp’n Defs.” Mots.: (i) Summ. J. Dismissing
Pls.” FLSA &NYLL Claims; (ii) Decertify Collective Action Pursuant Section 216(b) FLSA,
(ii) Strike Pls.” Jose Pinto, Ismael Mejia, John M. Hidalgo, & Nick Wiegsie Or Point To
Point Car & Limo Inc. (Docket No. 506)Scimone Oppi Decl.”), Ex. 20 (“Excelsior
Rulebook”);id., Ex. 21 (“Allstate Rulebook)) For instance, the NYC2Way Rulebook requires
male drivers tavear darkdress slacks, a white button-down shirt with a collar, a sport or suit

jacket, an overcoat or trench coatpullover V-neck sweater or vest, and a tie. (NYC2Way



Rulebook 7see alsdristacar Rulebook 7; TWR Rulebook 6-7; Excelsior Rulebgokllgtate
Rulebook 6-7. It alsomandates that drivefsaintain their vehicle in a clean, professional
operation,” andhatcars be “simonized or waxed at all times.” (NYC2Way Rulebqde@ also
Aristacar Rulebook 7; TWR Rulebook 7; Excelsior Rulebopkllstate Rulebook’). The
Rulebooksalso prescribéhepenalties to be imposed in the event that rules are violated. For
instancethe NYC2Way Rulebook specifies a $150 fine for a driver who is in violation of the
dress code and a $75 fine for a driver who is in violation of the car ch¥e&C2(Way Rulelook
15; see als@Aristacar Rulebook 15; TWR Rulebook 15; Excelsior RulebogkAllState
Rulebook 7; PIs.” Rule 56.1 Statement .38

The genesis of the Rulebooks, however, and the manner in which they are eaferced,
matters of some disput®efendaits disclaim any responsibility for the Rulebooks, arguhmat
drivers from each franchise independently formed committees that both dradftedwenforce
the Rulebooks, to ensutbatall customers of a given franchise receive a high level of service,
therebyprotectingthe franchisees’ investments in their franchiggefs’ Mem. 12-13; Defs.’
Opp’n PIs.” Mot. Partial Summ. J. (“Defs.” Opp’n Mem.”) 13-15; Defs.’ Reply Plpp'@
Defs.” Mots.: (i) Summ. J. Dismissing PIs.” FLSA & NYLL Claims; (ii) Decertifyll€otive
Action Pursuant Section 216(b) FLSA, (iii) Strike Pls.” Jose Pinto, IsmaghMehn M.
Hidalgo, & Nick Wijesinghe Or Point To Point Car & Limo Inc. (“Defs.” Replgm.”) 8). In
particular, Defedants contend that “Communicationsn@uittees” wrote theriginal Rulebooks
and have authority teevise them, anthat” Security Committeésenforce them. (Defs.” Mem.
12-13). In addition, Defendants point out that any penalties imposihe Becurity Committees
do not flow to CTG or @y of the Franchisor Defendantastead they are routed to “Sunshine

Funds,” from which drivers can receive loans. (Defs.” Mem. 12-13; Defs.” Rule 56em$tat



19 239, 245-48Koura Dep. 81:22-25; M. Solorzano Dep. 83:Af; Gregory Reyderman
(Docket No. 467), Rider A § 12; Aff. Oleg Gluzman (Docket No. 472), Handwritten Fiabjés
Plaintiffs acknowledgéoth the existence of the Communications and Security
Committeesand that the committees are composedusivelyof drivers,butargue that
Defendants nevertheless exanbstantiainfluence over the committee¢Pls.” Mem.7; PIs.’
Mem. Law Opp’n Defs.” Mots.: (i) Summ. J. Dismissing Pls.” FLSAXLL Claims; (ii)
Decertify Collective Action Pursuant Section 216(b) FLSA, (iii) Strike PtsseJPinto, Ismael
Mejia, John M. Hidalgo, & Nick Wijesinghe Or Point To Point Car & Limo Inc. (Do&ke
501)(“Pls.” Opp’n Mem?) 12-14; Pls.” Reply MenLaw Supp. Mot. Partial Summ. J. (Docket
No. 510) (“Pls.’ Reply Mem.”) 8; Defs.’ Rule 56.1 Statement {) Z2First, Plaintiffscite
testimony suggesting that changes to the Rulebooks had to be approved by Eduard Slinin and
CTG managemer{Secondscimone Dec| Ex. PPP (“Siddiqui Dep. Day 1”) 162:19-163:9
Choudhary Dep25:18-26:10)thatCTG and Eduard Slinin exercised control otrex
membership of the committeeSgcond Scimone Decl., Ex. XXX (“Saleem Dep.”) 74:11-78:8,
85:3-22;id., Ex. HHHH (“Siddiqui Dep. Day 2") 277:16-24gnd that Eduard Slinin sometimes

overrules the Security Committee’s rulings as to whether a driver should 8€Sideiqui Dep.

2 Plaintiffs argue that certain decisions by the Regional Directors of the National Labor
Relations Board establish, with preclusive effect, that the Security @Gteesiare Defendants’
agents. (Pls.” Opp’n Mem. 11 & n.Bristacar & Limousine Ltd Case No. 2®RC-9410, at 39-

41 (Decision and Direction of Election, July 19, 2000)Y.C. 2 Way IntiCase No. 2RC-

9411, at 69-70 (Decision and Direction of Election, July 31, 2000)). “The question of whether
an agency relationship exists,” however, “is a mixed question of law andNemigwad Nat'l

Co. v. Lazare Kaplan Int’l, Inc476 F. Supp. 2d 414, 420-21 (S.D.N.Y. 2007) (internal
guotation marks omitted), and such questions, when decided in an administrative procezding, ar
not entitled to preclusive effect because they are “imbued with policy cortgadsras well as

the expertise of the agencykgul v. Prime Time Transp., In@41 N.Y.S.2d 553, 556-57 (2d
Dep’t 2002) (internal quotation marks omittesge also Romano v. SLS Residential, B2 F.
Supp. 2d 282, 290 (S.D.N.Y. 2011)ee v. Joness59 N.Y.S.2d 549, 552 (3d Dep’'t 1997).



Day 2, at 282:1@83:5). In additionPlaintiffs point to evidence suggestintpat Defendants
retainedStephen Aliberti and Joseph Maydwell to conduct inspections of driverislegh
report the results of those inspections to CTG management, and fine drivers foioimdrac
although Defendants contend that all such inspections werestedusy the Security
CommitteesnotDefendants (Pls.” Mem. 6-7; PlsReply Mem. 89; Defs.” Opp'’n Mem. 14-15;
Pls.” Rule 56.1 Statement 1 77-80, 93-94, Defs.’ Rule 56.1 Stater2®nf BIs.” Statement
Additional Facts  8-9 FirstScimone Decl., Ex. KK (“Maydwell Dep.”) 344:14-345id;, EX.
LL atCTG31335-36id., Ex. NNatCTG 3(®60-61;id., Ex. MM at CTG28370-74id., Ex. OO
atCTG 27730-3)1

Plaintiffs alsonote that Defendants — particularly Eduard Slinin and other members of
CTG management- would sometimeseport suspected rule violations to the committees for
investigation, follow up with the committegsensure that violations are addressed, and
recommad fines and other disciplinary action that they would like the committees t(otake
not take)against the drivers(PIs.” Opp’n Mem. 12; PIs.” Rule 56.1 Statement 11 107G€;
Statement Additional Facts 1-18; Defs.” Rule 56.1 Statement 1 282-87; Civello Dep. 99:19-
100:5, 103:11-19; Kumar Dep. 160:13-E;st Scimone Decl., Ex. HH Mastrangelo Dep.”)
54:11-17; Slinin Dep. 143:18-144:6, 165:24-166:15, 187:8-1&Bnone Opp’'n Decl., Ex. 25
(“Bhatti Decl”) 1 19). And finallyPlaintiffs poirt out that Defendants revieandinvestigate
customer complaints and, on occasion, remove drivers from certain accounts withoutngpnsult
the Security Committee for the Franchisor Defendant in question. (Pls.” Rule Sér&ta

1 85; Mastrangelo Dep. 59:4-20).

10



3. The Dispatch System and Driver Assignments

Regardless of whether a driver owns a franchise, rents a franchisapbyr siorks for
someone who owns or rents a franchibe,moscommonwayto receive a drivingssignment
is by using CTG'’s dispatch systemrivers use this system Blgooking” in — or signalinghis
or her availability to work —with a“dispatch device” (currentlya smartphone manufactured by
LG) that is provided to the driver by Defendants, and which comdsgded with software
designed by Defendants. (Defs.” Rule 56.1 Statement § 121; Civello Dep. 167:24-168:25, 169:1-
25). The drivemust firstopen the CTG application on the device, and then sign intCTike
application using a “drive” and password (Civello Dep 173:17-25). The driver is then able
to access the “zone info screen,” whdibplayshow many jobs are available in any one of a
series of geographically divided zones around New York City, the number of resestii
areto bedispatchedn each zone within a certain periofitime,and the number of caadready
booked in to each zoneld(174:14-25, 179:8-182:8; Second Scimone Decl., Ex. QUTTG
09243. At that point,thedriver may book into any zoneahhe or she likes, thereby placing
him or her at the bottom of a queue of drivers who are available to pick up customershaithi
zone. (Pls.” Rule 56.1 Statement § 1D6éfs.’ Rule 56.1 Statement § 134; Civello Dep. 178:13-
21).

Whena job becomes ailable, the driver at the top of the queue in the relevant sone
given the optiorof acceping or rejecing the job. (Pls.” Rule 56.1 Statement I 118}he
driver accepts the job, he or she is provided aititional informatiorabout it, includinghe
address where the customer will be picked up, the customer’s destination, aatd tfelre
fare. (Pls.” Rule 56.1 Statement { 125; Civello Dep. 186:24-18AtShat point, it is presumed

that the driver will pick up thpassenger, but the drivenay still“bail out” of the job by

11



requesting to be taken off of the job by the dispatcher. (Pls.” Rule 56.1 Statement §f$30; D
Rule 56.1 Statement  152; Civello Dep. 199:13-19). If the driver bails out, howew®rshe
is preventing from booking in to any zone — in other words, the driver is “booked @if’ of
zones — for the next three hours. (Pls.” Rule 56.1 Statement § 131; Civello Dep. 200:K0-16).
the driver rejectshejob offerbefore having accepted le or she is booked off the zone into
which he or she had booked in for the next five minutes; the same consequence follows if the
driver is offered a job but fails to respond to it within forty-five seconds. (Pls.’5%ule
Statemenf]]] 156-27; Civello Dep. 184:4-185:185econd Scimone Decl., Ex. UYU

Although the dispatch system is the most typical channel through which drivekerecei
assignments, they may also receive wortnio other ways. First, drivers may work on the New
York City Metropolitan Transit Authority (“MTA”) account, through which they pick up
passengers who are unable to use the New York City public transportation.s{Sigeello Dep.
73:2-22). In order to signal their desire to work on that account, drivers call a CTG,hotline
indicatingwhen theyare availableo pick up MTA customers the following day, and in which
borough they would like to start work. (Defs.” Rule 56.1 Statement 1 165-73; Slinin Dep.
287:24-289:7First ScimoneDecl., Ex. EE (“Toska Dep.”) 171:20-173)205econd drivers
may bypass the dispatch system and proceed directly to one of ten linesabfvaaisus points
in Manhattan, where cars wait outside certain high volume clients. (Defs.5Rdl&tatement
19 1®-64; Civello Dep. 196:20-197:3linin Aff. 11 6364).

PROCEDURAL HISTORY

On November 19, 2012, Plaintiffs Mahzar Saleem and Jagjit Sladithe Complaint,

seeking to recover unpaid overtime and other wages under the FLSReddLL on behaf of

a class and collective of similarly situated drivers. (Docket No. 1). On June 17, 20C8uthe

12



conditionally certified a collective action pursuant to Section 216(b) of the RIn8Aapproved a
notice to be sent to potential aptPlaintiffs. (Docket No. 67). On July 22, 2013, Plaintiffs
filed a motion forapreliminary injunction, seeking an order enjoining Defendants frater,
alia, communicatinglirectly with prospective collectivemembers aboussues relating to this
lawsuitbecauséCTG [hadallegedly engaged in a concerted effort to intimidate and threaten
Plaintiffs and mislead them about tax consequences if they prevail ocag@ds (Docket No.
121, at 1). Plaintiffs’ motion relied primarily on the behavior of ttakegedemployees of
CTG. After an evidentiary hearingpwever, the Court denied theotion, finding that the
communications by two of tharee werenot sufficiently threateningr improper to justify such
a broad injunction, and that Plaintiffs had not demonstrated that the third paxsacting as
Defendants’ agent when he made the relegantmunications. (Docket Nos. 215, 440). By
Opinion and Order entered November 15, 2013, the Court detaediffs’ motion for class
certificationof their NYLL claims pursuant to Rule 23 of the Federal Rules of Civil Procedure.
SeeSaleem v. Corporate Transp. Grplo. 12CV-8450 (JMF), 2013 WL 6061340 (S.D.N.Y.
Nov. 15, 2013) (Docket No. 430). The parties now cross-move for summary judgment.
SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate where the admissible evidence and pleadings

demonstrate “no genuine dispute as to any material fact and the movant is entittgirterjt as

a matter of law.” Fed. R. Civ. P. 56(a). A digpower an issue of material fact qualifies as

3 Two amicusbriefs were submitted in support of Defendants’ motion for summary

judgment: one by thBlack Car Assistance Corporation, a trade association comprised lof blac
car bases theNew York City areaand the other by a group of twerityee franchisees who
purchased franchises from the Franchisor Defendamislid not opt in to the FLSA collective
action (Docket Nos. 493, 494 Plaintiffs argue that the Court should disregardaitmécus
briefsfor various reasons. (Pls.” Opp’n Mem. 25-28he issuas moot, howeverasthe Court
has not relied oritheramicusbrief in rendering this Opinion and Order.

13



genuine if the “evidence is such that a reasonable jury could return a verdiet honmoving
party.” Anderson v. Liberty Lobbinc., 477 U.S. 242, 248 (1986). In ruling on a motion for
summary judgmengll evidence must be viewed “in the light most favorable to the non-moving
party,” Overton v. N.Y. State Div. of Military & Naval Affgis73 F.3d 83, 89 (2d Cir. 2004),

and acourt must “resolve all ambiguities and draw all permissible factual inferentagor of

the party against whom summary judgment is sou@s¢’ Ins. Co. of Hartford v. Old Dominion
Freight Line, Inc, 391 F.3d 77, 83 (2d Cir. 2004). When, as here, both sides move for summary
judgmentacourt is “required to assess each motion on its own merits and to view the evidence
in the light most favorable to the party opposing the motion, drawing all reasonaldadcet®in
favor of that party.”Wachovia Bank, Nat'l Ass’n v. VCG Special Opportunities Master Fund,
Ltd., 661 F.3d 164, 171 (2d Cir. 2011yhus, “neither side is barred from asserting that there are
issues of fact, sufficient to prevent the entry of judgment, as a matter oplawstait.”

Heublein, Inc. v. United State896 F.2d 1455, 1461 (2d Cir. 1993).

“In moving for summary judgment against a party who will bear the ultimate burden of
proof at trial, the movant’s burden will be satisfied if he can point to an absence ofcevide
support an essential element of the nonngyarty’s claim.” Goenaga v. March of Dimes
Birth Defects Found51 F.3d 14, 18 (2d Cir. 199%¢cord PepsiCo, Inc. v. Coca-Cola C815
F.3d 101, 105 (2d Cir. 2002). By contrast, to defeat a motion for summary judgment, the non-
moving party must advece more than a “scintilla of evidencéiiderson477 U.S. at 252, and
demonstrate more than “some metaphysical doubt as to the materialNV&ts 5hita Elec.

Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 586 (1986). The non-moving party “cannot

defeat the motion by relying on the allegations in [its] pleading or on conclus@amst#s, or

14



on mere assertions that affidavits supporting the motion are not credixétlieb v. Cnty. of
Orange 84 F.3d 511, 518 (2d Cir. 1996) (citation omijted
FLSA AND NYLL STANDARDS

The FLSAdefinesan “employeé as “any individual employed by an employer,” 29
U.S.C. § 203(€)L), and most unhelpfully, definean “employet circularly as “any person
acting directly or indirectly in the interest of an employer in relation targrieyee,”id. 8
(203)(d);seeLandaeta v. N.Y. & Presbyterian Hosp., Irido. 12CV-4462 (JMF), 2014 WL
836991, at *3 (S.D.N.Y. Mar. 4, 2014 assessing whieer an individual is an employee under
the FLSA courtsin this Circuitconsder the following factors:

(1) the degree of control exercised by the employer over the workers, (2) the

workers’ opportunity for profit or loss and their investment in the business, (3) the

degree of skill and independent initiative required to perform the work, (4) the

permanence or duration of the working relationship, and (5) the extent to which
the work is a integral part of the employesrbusiness.

Brock v. Superior Cardnc., 840 F.2d 1054, 1058-59 (2d Cir. 1988¢e also Harv. Rick’s
Cabaret Int’l, Inc, 967 F. Supp. 2d 901, 912 (S.D.N.Y. 2013). The overriding consideration
under the FLSA is the “econaareality” of the relationship— that is whether “the workers
depend upon someone else’s business for the opportunity to render service or are in business f
themselves.”Brock 840 F.2d at 1059.

The NYLL definesan“employee” as “any person employed for hire by an employer in
any employment,” N.Y. Lab. Law 8§ 190(2), and an “employer” as “any person, chopora
limited liability company, or association employing any individual in argupation, industry,
trade, business, or servicel’ 8 190(3). In determining whether a worker is an employee or
independent contractor under the NYLL, courts consider factors similar to thaosie tise
FLSA inquiry, although with a slightly different emphasis. Specifically, courts consider the

factors outlined iBynog v. Cipriani Group, Inc1 N.Y.3d 193 (2003)‘'whether thavorker
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(1) worked at his own convenience, (2) was free to engage in other employment, (@decei
fringe benefits, (4) was on the employer’s payroll and (5) was on a fixed scheldulat 198;

see also Browning v. Ceva Freight, LL&35 F. Supp. 2d 590, 598 (E.D.N.Y. 2012). Unlike the
FLSA, which focuses on the economic reality of the relationsHi, Ctitical inquiry in
determining whether an employment relationship exists [uheéddew York Labor Law

pertains to the degree of control exercised by the purported employer owesuhe produced

or the means used to achieve the resuByiog 1 N.Y.3d at 198 .Neverthelessnanycourts

have commentedpon the similarityof the two tests, and some courts haven analyzed the

two together.See, e.gSellers v. Royal Bank of Cangd? Civ. 1577 (KBF), 2014 WL 104682,
at *6 (S.D.N.Y. Jan. 8, 2014Browning 885 F. Supp. 2d at 599¢lu v. VelocitfExpressjnc.,

666 F. Supp. 2d 300, 306-07 (E.D.N.Y. 2008ealsoHart, 967 F. Supp. 2d at 924 T]here
appears to have never been a case in which a worker was held to be an employee far gfurpose
the FLSA butot the NYLL (or vice versa).”).

While “[t]he existence and degree of each factor is atipreof fact . . . the legal
conclusion to be drawn from those facts — whether workers are employees or independent
contractors— is a question of law.’Brock 840 F.2d at 1059. The inquiry under both the FLSA
and the NYLL is necessarily fasttensive, leading courts in other cases involving private car
drivers to reach different results depending on the particofdr® given caseln one recent
case, for example, a court in this Circuit concluded that triable issues ofifietieas to
whether tle plaintiff-driver was an employee under the FLSA and the NYLL, noting that, among
other things, the defendant “dictated the hours the drivers worked” and may havequteve
drivers from working for its competitorArena v. Plandome Taxi IndNo. 12CV-1078 (DRH),

2014 WL 1427907, at *5 (E.D.N.Y. Apr. 14, 20J4Plandome TaX); see also, e.gRivera v.
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Fenix Car Serv. Corp903 N.Y.S.2d 690, 695 (N.Y. Sup. Ct. 2010) (denying a car service’s
motion for summary judgment on a vicarious liability claitnene,inter alia, the defendant
“reservd] the right to impose penalties in the event a driver fails to comply.with
regulationd); Matter of Jhoda v. Mauser Serv., In¢19 N.Y.S.2d 388 (3d Dep’t 2001)
(affirming a decision of the Workers’ Compensation Board finding that a lzeardriver was an
employee for purposes of workers’ compensation). By contrast, in aneteet case
(apparently involving the samdgmtiff, but differentdefendants), the court granted the
defendant car servisemotion for summary judgment, finding it “very persuasive that
Defendants had little control over when Plaintiff drove, how much he drive[s], or how
frequently.” Arena v. Delux Transp. Servs., Indo. 12CV-1718 (LDW), 2014 WL 79430@t
*9 (E.D.N.Y. Feb. 26, 2014} Delux Transportatiof) ; see also Leach v. KaykoMo. 07CV-
4060 (KAM), 2011 WL 1240022, at *23 (E.D.N.Y. Mar. 30, 2011) (holding, on summary
judgment, thaafor-hire dispatch service was not the éoyer ofadriver under New Jersey
agency law, noting that the driver “owned his own vehicle and other instrumentalitssagc
for the business and was under no obligation to follow certain rou@sadpuni v. Alj 963
N.Y.S.2d 27, 28 (1st Dep’t 2018ffirming amotion for summary judgment granted in favor of
acar and limousine service on the grounds that drivers “own their own vehicles, were
responsible for the maintenance thereof, paid for the insurance, and had unfetteeéidrdisc
determinghe days and times they worked, with no minimum or maximum number of hours or
days).

The question here is on which sidetlwdt divide this case kg and to that question the
Court will now turn. Because the inquiries under the FLSA and NYLL havlylidifferent

emphases, and because the question of whdtieté'sts foremployet status are the same.
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has not been answered by the New York Court of Apgdaizarry v. Catsimatidis 722 F.3d
99, 117 (2d Cir. 2013), the Court will conduct th® inquiries separately.
DISCUSSION

A. The FLSA

1. Degreeof Control

The first factor of the FLSA inquirythe degree of control exercised by [Defendants]
over the workersfavors independent contractor status, but not overwhelminglsmk 840
F.2d at 1058 Particularly relevant to the control factor is whether a worker is “free toset
own scheduland take vacations when he wisheadifsch v. Fleet Street, Ltd148 F.3d 149,
171 (2d Cir. 1998), and it is undisputed that Plaintiffs here could do so. Not omlsnaics
“decide for themselves when to provide ground transportation services” (Delis.5& 1
Statement § 112ee alsd’ls.” Responses & Objections Defs.” REA 9, 2124), buttheycould
also takevacations wmenever they wisheavithout notifying Defendants in advander even
months at a timéPIs.” Responses & Objections Defs.” R 7980; Civello Dep. 305:24-
306:23; Toska Dep. 186:14-R0Plaintiffs could book in on whatever daysdaat whatever
times they pleask and thewere under no obligation to accept a particular jgbefs.” Rule
56.1 Statement §f 1234, SlininAff. § 15; PIs.” Responses & Objections Defs.” RFA { 19;
Civello Dep. 318:18-319:4). Of course, oracdriver accepted job, he or she could nloack
out withoutsomecost, but the cost of rejecting a job in the first plaes minimal(a five minute
book-out period), andven the thredour bookeut period that Plaintiffs receidefor bailing out
of a jobafter having accepteddtoes not support a findirigat Plaintiffsweresubject to
Defendants’ control SeeBrowning 885 F. Supp. 2d at 601 (noting that an assignment system

for drivers where the consequence of refusing a job was that “the next availapienass
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would be offered to other waiting drivers before it would be offered to the Plaegidis” did

not “render the refusal subject to a ‘penalty,” which would have supgarfinding that the

plaintiffs were employees)in this respect, thisase isimilarto Delux Transportation in which

the Court granted summary judgment in favor of a transportation conagearg the company

“had little control over whendriverq drove, how much [they] drive, or how frequenttjiey

drove. 2014 WL 794300, at *9. By contrast, it is distinguishable famdomeTaxi, in which

the Court reached an opposite conclusion about the drivers’ ftatasise thdefendant
transportation company “dictated the hours drivers worked, and required the drivers to work on
holidays” and the drivers were “not permitted to take unauthorized breaks or go home without
[Defendant’s] permission.” 2014 WL 1427907, at *5.

Also indicative of Defendants’ limited control over the drivers is the fact thatriversl
were free to— and frequently did — work for other car services and provide transportation to
private customers(Defs.” Rule 56.1 Statement 1 257-63ge Herman v. Express Sixty
Minutes Delivery Serv., Incl61 F.3d 299, 303 (5th Cir. 1998) (finding the degree of control
exercised by a delery service over its drivers minimal where “[t]he drivers [could] work for
other courier delivery systems”)n fact,some drivergvenset up their own credit card
merchant accounts to process payments from private clients, bypassingay@ant system.
(Defs.” Rule 56.1 Statement 1 263-64). The fact thdtrdmehise agreements contain anon
compete clause does not call for a different conclus{8eePls.” Mem. 23). First, the inquiry
concerns “degree of contrekercisedy the [Defendants],Brock 840 F.2dat 1058, andhe
clause was only sometimes enforceeleJ. Solorzano Dep. 36:25-39:8 (indicating that he
regularly serviced a client, and bypassed Defendants’ payment systeiwhem he initially

came into contadhrough TWR)). Secondhe claus@loes not restrict drivers’ ability to work
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for other car services oewsvice their own, independentplicited clients. It is also irrelevant
that TLC regulations may have prohibited drivers from engagisgchbehavor, both because
the overallFLSA inquiry focuses on the “econacireality” of the relationshiand because the
control factor focuses on the control exercise®kfendants Brock 840 F. 2d at 1059.S¢e

Pls.” Mem. 3). In addition,Plaintiffs could hre otherdrivers to work on their behalP(s.’
Responses & Objections Defs.” RMA’8);seeGate Guard Servs. L.P. v. Soldp. V-10-91,

2013 WL 593418, at *5-6 (S.D. Tex. Feb. 13, 2013) (noting that plaintiffs’ ability to hire other
workers weighed in favor of independent contractor status), and were never givetiorsron
how to navigate the areas in whichyttmgerate, but received onlg single,two-hou training
sessionon how to use CTG'’s internally developed dispatch system. (Pls.” Rule 56.1 Statement
11 40-42; Civello Dep. 268:20-269:20).

On the other side of the balantieg evidence suggests that Defendants didtteasto a
limited degree— engage in some monitoring and discipline of drivers. The Court would not, as
Plaintiffs do, character&the monitoring as “consistent” (Pls.” Opp’n Mem. 9); much of the
cited materials simply shothatDefendants used GPS d&banvestigatespedfic customer
complaints ¢ee, e.g.First Scimone Decl., Ex. DDoetsch Dep."}13:20-14:2%. Defendants
did, however, require drivers to provideriodic updatesegarding the status of their
assignment¢Civello Dep. 87:25-88:14, 191:12-19, 193:8), a fact that at least one court has
found suggestive of “control” for purposes of the FLS®ee Scantland v. Jeffry Knight, Inc.

721 F.3d 1308, 1314 (11th Cir. 2013But see Browning385 F. Supp. 2d at 607 (finding the
fact that the faintiffs were required to “remain in frequent contact with the Defendantmot
to] weigh against a finding of independent contractor status” for purposes of the NYLL)

Further, there are genuine disputes over whetliseiplinary measuresnposed byhe Security
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Committeesvere free from the influence of CTG management, particuladight of clear
evidence thaDefendants would refer complaints to the commétteging “10/5” formgKumar
Dep. 160:1318; Mastrangel®ep. 54:11-17)and that Slinitfecommendedpecificfines to the
committees (Slinin Dep. 165:24-166;Kee als&GcimoneSecondecl., Ex. GGG (anail from
GregMastrangeloCTG's vice president of operations, stating “[w]e should reach out to the
commurications and security committee chairmen to assess a $ penalty when a customer
complains that driver was late for the pick up”)).

There is also evidenseiggestinghatMastrangelpCTG'’s vice president of operations,
sometimesnspected drivers’ catimselfanddirectedCTG employeeand consultants do so on
his behalf. (Mastrangelo Dep. 209:20-210:6; Maydwell Dep. 344:14-3gemlsdPls.” Rule
56.1 Statement § 79). And finally, the Rulebooks did impose a dress code on the drivers,
although courts have often afforded that fatte weight in the employeeersusindependent-
contractor inquiry.See e.g, Delux Transp.at *9 (finding the requirement that drivdoliow a
dress code of black pants with a white collasdét] . . . do[es] not rise to the level of control
necessary to impute an employment relationship&Souza v. EGL Eagle Global Logistics,LP
596 F. Supp. 2d 456, 464 (D. Conn. 2009ome of above-mentioned impositions mentioned
by the Plaintiff, such as wearing a wrih, having a logo on his truck, or providing paperwork to
the Defendant, were ancillary to his independent driving, and the impositiometdbles and
schedules does not strip an independent contractor of his.'§tatus

Even accepting that Defendaetsgagd in some monitoring and discipline, however, the
Court finds that the first factalightly favors independent contractor stat&ee Browning885
F. Supp. 2d at 608 (noting that whilné Defendants certainly had some degree of coonen

the overall safe performance of tArintiffs in their tasli{s] . . . the degree of control is not so
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great as to weigh in favor of finding the Plaintiffs to be employees as opposed to indépende
contractors”);Scruggs v. Skylink LtdNo. 10CV-789, 2011 WL 6026152, at *5 (S.D.W.Va.
Dec. 2, 2011) (noting that, even accepting that failure to attend weekly meetingsudgatxt
plaintiffs to discipline, “no reasonable trier of fact could take these issues in contexhevit
undisputed facts, and concludettRéaintiffs were employeé&s cf. Leach2011 WL 1240022at
*23 (“[E]ven assuming that, for the purposes of this motion, [Defendant] did actuattyjsexer
retain control over [Plaintiff] as set forth in the Franchise Agreement ariRilflebook . . . the
court finds that the totality of the circumstances weighs in favor of firttietgan independent
contractor relationship existed as a matter of law.”)

2. The Opportunity for Profit or Loss and Investment in the Business

Turning to the next factor, there is no question that drivers had an opportunity for profit
and loss in their businesseAs in Browning the fanchiseagreements “did not guarantee a
certain amount of work to the Plaintiffs.” 885 F. Supp. 2d at 608tedal driversprincipally
“controlled . . . how much overall money [they] earned as a result of the number of [jops they
took.” Delux Transp.2014 WL 794300, at *10. In addition, drivers made numerous decisions
that would affect their overall profitdlby, such as whetheo rent or buy a franchise, whether to
hire other drivers, whether to work for other car service companies, and wioetbkcit private
clients. (Defs.” Rule 56.1 Statement 1 109, 111-19, 142-47, 184; Pls.” Responses & Qbjection
Defs.” RFAY 78). Diversalsomade substantial investments in tHaisinesses. Not only did
most driverseither buy or renfranchises, which they could in turn sell or lease, but they also
spent money buying or renting their cars, maintaining ttaes, buying gasoline, paying the

costs associated with their TLC licenses, praturing insurance. (Defs.’ Rule 56.1 Statement
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1945-46, 48-49, 193-209, 215-19Such investments totaled thousands or tens of thousénds
dollars per year, as documentadPlaintiffs’ tax returns. $eeThering Decl., Exs. 41-53).
Speaking of tax returns, there is no merit to Defendants’ argument that Rlareif
“judicially estopped from . . . arguing that that they are entitled to beneftsphsyees”
becausehey classified themselves as independent contractors on their tax. filibgfs.” Mem.
32; Defs.” Opp’'n Mem. 2-3). Put simply, the argument is wrong and has been consistently
rejected by numerous courts, including this o8ee, e.g., Landagta014 WL 836991, at *5
(noting that while Plaintiffs’ tax filings are “relevant to the independent cdotraersus
employee inquiries . . . they do not preempt the inquiries altogethiy), 967 F. Supp. 2d at
924 (stating that in both inquiries “it is netgnificant . . . how the worker identified herself on
tax forms”);In re Stuckelman791 N.Y.S.2d 225, 226 (3d Dep’t 2005) (affirming ruling that
claimant was an employee despite “[t]he fact that the . . . claimant deducted expdmses on
federal tax return as if she were sethployed”). But while not dispositive of the inquiry, the
fact thatPlaintiffs classified themselves as independent contractors on theitumsrand took
business deductions certainly weighs in favor of independent contséatias, as does the fact
that drivers did not receive any benefits from DefendaBes e.g, Vely, 666 F. Supp. 2d at 307
(noting thatthe cefendant’s limited provision of benefits weighed in favor of independent
contracor status for purposes of the &A); Sellers 2014 WL 104682at *8 (“Plaintiff received
1099 forms . . . and defendants did not withhold payroll or other employwlateed taxes or
issue W2 forms to plaintiff. Plaintiff['] s tax treatment by defendants signifies that he was in
fact an independent contractdy.cf. Kalloov. Unlimited Mech. Co. of N.Y977 F. Supp. 2d
187, 202 (E.D.N.Y. 2013) (“That Mr. Kalloo received a 1099 form does not outweigh the other,

more substantial aspects of his relationship with defendants.
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In the face of this evidencBJaintiffs argue thathe drivers’ investments should be
compared to the capital outlaysde by Defendantnd that, when viewed that light, the
profit-andloss factor weighs in favor of employee status. (PIs.” Opp’n Mem. 22-23; Plsy Repl
Mem.5-6). Although the Second Circuit does not appear to have addressed thieéssus,
some authority from courts this Districtsuggeshg that a comparative analg is appropriate.
See, e.gHart, 967 F.Supp. 2d at 919-2@ampos v. Zopounidido. 09CV-1138 (VLB), 2011
WL 2971298, at *6 (D. Conn. July 20, 2011). Even so, the purpaaecbfaranalysis is to
compare “[tlhe extent of the economic risk which the [workers] incurred . .h][thi¢ risk that
[the Defendant] undertook.Hart, 967 F. Supp. 2d at 920. Here, it is not obvious which party
undertook more economic risk, givére largesums of money Plaintiffs expended on their
businesseas compared to their total incomesgThering Decl., Exs. 41-53as well as the
numerous decisions that Plaintiffs had to make that could araffditt their profitability*
Accordingly, this cases far different fronHart, where theeconomic risk undertaken by the
defendant strip-club —a businesshat invested millions of dollars per ydaroperate the
establishment vastly outweighed the risks undertakenrthy plaintiffexotic dancers, who

simply had to pay for clothes, make-up, a fee to perform at the club, and tips for certain

4 For thesamereasons, the Couatsorejects Plaintiffs'suggestion that Defendants

controlled all the “major determinantsdrivers’income.” (Pls.” Mem. 15). The Court also
notes that whether a party “controls all of the determinants of [its workecsine” (Pls.” Mem.
19) is not a factor that the Second Circuit has explicitly incorporated into the iRd8pendent
contractor analysisCompare Hopkins v. Cornerstone Ameyigd5 F.3d 338, 344 (5th Cir.
2008) ("We next consider whether the worker or thegeed employer controlled thraajor
determinants of the amount of profit which the work®uld makeé'. (internal quotation marks
and alterations omitted))That said, the factor does bearthe ultimate concern as to whether
“the workers depend upon someone else’s business for the opportunity to render sareide or
business for themselvesBrock 840 F.2d at 1059.
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employeescosts thathe Court noteavere ‘readily offset by performance fees and cash tips
from customers that the dancer was highly likely to be ¢ive67 F.Supp. 2cat 9205

In addition, the Court is not persuaded by Plaintiffs’ arguments that Defendasptstath
system eliminated their ability to make rationabeemic choices about their work (PIs.” Opp’n
Mem. 20), or that the drivers whentedouttheir franchise did not have the opportunity for
profit or loss (Pls.” Opp’n Mem. 33 As for the first argument, while it is true that drivers
receivel limited information before deciding whether to accept a jomest significantly, th
information did not includéhe rate opay —driverswereneve obligated to book into the
dispatch system in the firgtstance and were able to make numerous other economic choices
about their work, as described above. In addition, drivers could bail out of jobs that they found
undesirable, which they did with varying degrees of frequency. (Defs.” Rule 5éinStd 1
153-54; Defs.” Opp’n Mem. 13 n.17). As for the second argunadnilig it is true that drivers
who rented their franchises lirad their opportunity for profit or loss by receiving a fixed
income in lieu of the more variable pay that they would receive by doing the drivingahes,
no drivers wereequiredto rent out their franchises; indeed, the fact that the drivers could
choose whether they woul@ntouttheir franchises reflects the limited control that Defendants
exercisé over them.

3. TheDegree of Skill and Independent Initiative

TheCourt turns then to the third factor, the degree of skill or independent initiative

required to perform the workPlaintiffs are surely correct that drivingnot a “specialized

5 The Court also notes that, unlikeGampos2011 WL 2971298, at *6, lere the

Plaintiff used the vehicle reupplied for personal purposas well as to make deliveriesome
Plaintiffs in this action used their casaly for business purposes. (Defs.” Rule 56.1 Statement
1 210; Siddiqui Dep. Day 1, at 84:5-7; Second Scimone Decl., Ex. EEEE 86:20-24; M.
Solorzano Dep. 93:10-11).
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skill,” a conclusion reinforced by the fact thlsitvers were not required tiemonstrate any level
of knowledge upon commencing work for the Defendants. (Pls.” Rule 56.1 Statement § 39;
Civello Dep. 45:14-46:13 See Campo®011 WL 2971298at*7 (finding “no evidence that
[the daintiff's] job as a delivery person required him to possess any particuleeedeskill,”
and that the plaintiff “did not need education or experience to perform his @bsjafson v.
Bell Atl. Corp, 171 F. Supp. 2d 311, 326 (S.D.N.Y. 2001) (noting no disputertbptaintiff's
duties as a chauffeuequired no specialized skillBut seeBrowning 885 F. Supp. 2d at 608
(“Plaintiffs needed to haverofessional driving skills, business management skills, knowledge of
Department of Transportation regulations, and frefgineling skills®); Leach 2011 WL
1240022, at *19 (“Although operating a vehicle and navigating it from point to point may not be
corsidered a highly skilled trade . . . [the dispatcher] relieftrendriver’s]ability to operate his
car, navigate to destinations, and maintain his licef)ses.

At the same time, in order to be a sucadssfiver for Defendants in this lawsuit, one
needed to exercise a significant degree of independent initiative. As discuisedontext of
the second factor, Defendants did not guarantee any level of work to drivers; iroqromrure
even a singlgob, drivers were required to take affirmative steps, such as booking into a zone,
calling the MTA hotline, or waiting on one of the high-volume lines at points around Manhatta
Working for the instant Defendants thus necessitated a greater dégnéiative than working
for the defendant iRlandomeTaxi, where “all trip arrangements were madd iy cefendant],
and the drivers were not permitted to independently cruise the neighborhoods to find
passengers.2014 WL 1427907, at *6. Instead, the relationship Ineoee resembles the
relationship inDelux Transportationwhere drivers needed to “have iniiv@ to accept

dispatched calls.2014WL 794300, at *10. Because the work may not have required a high
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degree of skill, but did require the exercise of independent initiative, the Court canitlatle
this factor does not weigh strongly in either direction.

4. ThePermanence or Duration of the Relationship

The fourth factor —the permanence or duration of the working relationshifavers a
finding of independent contractstatus Plaintiffs argue to the contrary, noting that many of the
drivers have been engagedranchise relationships witbefendants for many year¢PIs.’
Mem. 26; PIs.” Opp’n Mem. 25). Although thaty be true, and the agreements are of an
indefinite duration (pat least have beamnce July 2012)Jrivers could terminate the
agreementat will, a fact that courts have found favors a finding of independent contractor
status (FirstScimone Decl., Ex. U at CTG15096;, Ex. V at CTG13228d., Ex. W at
CTG15555. SeeBrowning 885 F. Supp. 2d at 6,L&f. Kravis v. Karr Barth AssocsNo. 09-
CV-485, 2010 WL 337646, at *5 (E.D. Pa. Jan. 26, 2010) (noting, in the context of a xeanty-
relationship, that “[a]lthough this lengthy duration would generally weidgavor of finding fhe
plaintiff] is an ‘employee,both[the daintiff] and Defendants retain the power to terminate the
Agreement at any tini¢ In addition andaswas discussed in the context of the control factor,
driverswere free to take extended breaks from driving whenever theyedigrere never under
any obligation to book into the dispatch systna particular time, andere free to work for
competitor caservices.SeeBrock 840 F.2d at 1060 (noting that the permandactor
weighed “slightly in favor of independent contractor status” wikemnployees “typically
work[ed] for several employers” and “most work[ed] forddefendant] only a small percenéag
of the time”);Scruggs 2011 WL 6026152, at *7-8 (finding this factor to weigh in favor of
independent contractor status where plaintiffs worked for defendant’s competiterisap$

most fundamentally, “[wjile the term of th&ranchise Agreement was indefinite, each job was

27



separately contracted, suggesting the existence of an independent cordfaitmship.”
Leach 2011 WL 1240022, at *2kee also Gate Guay@013 WL 593418, at *10-11 (finding
this factor to weigh in favor of independent contractor status whe@aintiffs worked on a
“projectby-project basis,” and “took significant breaks between projedsstier v. Flint Eng’g
& Const. Co, 137 F.3d 1436, 1442 (10th Cir. 1998E€nerally speakingndependent
contractoroften have fixed employment periods and transfer from place to place aslaarticu
work is offered to them, whereas employees usually work for only one emphaysueh
relationship is continuous and of indefinite duration.” (internal quotation marks omitted))

5. The Extent to Which Employees Are Integral to Business

Turning to the final factor, the Court does find that drivers were integral to\@eafés’
business. Indisputably, Defendants’ business could not function without drivers, anddh$e
wiselydo not argue to the contrarySdeDefs.’ Mem. 19. See als®Ansoumana v. Gristede’s
Operating Corp. 255 F. Supp. 2d 184, 191-92 (holding, whtedefendants “engaged
primarily in the business of providing de#ry services,” that efoot delivery workers
“constitute[d] an integral part dfie . . . defendants’ busine$s’In addition,while Defendants
cite VeluandBrowningfor the proposition that the drivers’ work was “interchangewltde the
work of other divers’ (Defs.” Mem. 32-33(citing Vely, 666 F. Supp. 2d at 30Browning 885
F. Supp. 2d at 610)), this case is somewhat distinguishable, at least for purposes 8Athe F
claims, as here there are currently over two hunBLte&RA optin Plaintiffs,whereas/elu
concernednly a single plaintiffandBrowninginvolved only five(Pls: Mem. 1 n.1) Velu, 666

F. Supp. 2d at 30Browning 885 F. Supp. 2d at 592.
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6. TheTotality of the Circumstances

Notwithstanding that the final factor favors employms&atus the Courtultimately
concludes that, as a matter of law, Plaintiffs are properly classfigalapendent contractors
rather than employees for purposes of the FLSAeBrowning 885 F. Supp. 2d at 610
(“[W]hile the Plaintiffs’ work was integral tfthe Defendant]this factor only weighs slightly in
favor of finding that the Plaintiffs should qualify as employees under the FlifgiAyauld not
prevent this Court from finding, as a matter of law, that the Plaintiffs are indepe
contractors.”)Nicholsv. All PointsTransp. Corp. of Mich., Inc364 F. Supp. 2d 621, 634
(“Defendant does not dispute that the drivers constitute an integral part of its busmness. O
balance, however, the six factors demonstrate that the drivers are independantasi)t At
bottom,the “ultimate concern is whether, as a matter of economic reality,dherg depend
upon someone else’s business for the opportunity to render service or are in business for
themselves.”Brock 840 F. 2d at 1059Weighing all of theBrockfactors and considering the
totality of the circumstanced)e¢Court concludes thdhe drivers here fall into the latter category
as a matter of laynot only “could [they]. . . go out the next day with tHears]and equipment
and immediately work for anothfrar service,|'Browning 885 F. Supp. 2d at 610, butny of
themdid so, frequently. SeeDefs.’ Rule 56.1 Statement § 257-58ccordingly, Defendants’

motion for summary judgment dismissing Plaintiffid’SA claims is grante#l.

6 In light of the Court’s conclusion, there is no need to r&seflendants’ alternative

argumenthat Plaintiffs are exempt from the FLSA under 29 U.S.C. § 213(b)(17), which
exempts “any driver employed by an employer engaged in the businessatingpexicabs.”
(Defs.” Mem. 3435, seePIs.” Opp’'n Mem. 32-34addressing the issue)).
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B. TheNYLL

Turning to the NYLL, althougthe Court engages in a similar inquiry, the primary
emphasisas discussed above, is on the “degree of control exercised by the purported employer
over the results produced or the mearesius achieve the resultsBynog 1 N.Y.3dat198. As
noted, the factors to be considered in the course of that inquiry inclinetter the worker (1)
worked at his own convenience, (2) was free to engage in other employment, i{@&drétege
benefits, (4) was on the employer’s payroll and (5) was on a fixed scHettlile

The Court has already addres#eel first facto— whether the worker “worked at his
own convenience™ in the context of the FLSA analysis. It is abundantly clear that the drivers
heredid so, andhe firstfactor therefore factomdependent contractor status. The Court has
alsofoundthat drivers were “free to engage in other employment.” The ortlyctesn on their
ability to do so imposed by Defendants was that they could not “solicit or do anydsusiitie
any company or individual which was serviced as a client of [Defendaais],&verthat
restriction appears to have bemnforced only somefdhe time (First Scimone Decl., Ex. U at
CTG 15114 | 41see alsdefs.” Rule 56.1 Statement § 55; J. Solorzano Dep. 36:25-39:7).
More to the point, Defendants did not restrict drivers’ ability to work for otherecaicss or
drive personal clientdhiat they found independentiypm Defendants (See, e.g. Ali Dep. 108:8-
16 (stating that a customer who had initially hailed loimthe streelbecame his repeat private
customer)). The fact that Plaintiffs had “no choice about the jobs they wereedffes
irrelevant, as thdriverswere never under any obligation to book into a particular zone or accept
a particular job offer. (Pls.” Opp’n Mem. 30; Defs.” Rule 56.1 Statement 1 123A2dl, as
discussed above, the fact that drivers may have been prohibited by the TLC fromgviorki

other car services or taking street hailsosrelevant either, as the NYLL focuses on the “degree
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of control exercised by thaeurported employet Bynog 1 N.Y.3dat198 (emphasis addedhn
thatrespect, therthe secondactor distinguishethe instant casgom many cited by Plaintiffs.

See e.g, Matter of Jarzabek653 N.Y.S.2d 165165 (3d Dep’t 1997) (“Claimant was required to

be avdable for driving assignments during certain hoQrd_efevre v. TeA-Car of N.Y,.603

N.Y.S.2d 600, 601 (3d Dep’t 1993) (claimant for worker’'s compensation was required to answer
twentycalls per week)

The third and fourtfiactors unquestionably favondependent contractor status, as
Plaintiffs admit that “Defendants do not prdeiPlaintiffs with any benefit§Defs.” Rule 56.1
Statemenf]] 252-54see alsd’ls.” Responses & Objections Defs.” RFA 1 191-88) that
Plaintiffs were paid as neemployees on a daily basis, weekly basis, or every three weeks,
depending on whatyclethe driver chose. (Defs.’ Rule 56.1 Statement Y 61-64,s285also
Pls.” Responses & Objections Defs.” RFA  121; Civello Dep. 309:15-B1b&ddition, the
fact that drivers “received no salary but only retained a percentage of thecfawasels in favor
of a finding of independent contractdarak v. Chen929 N.Y.S.2d 315, 318 (2d Dep’'t 2011);
see also Chaoun®63 N.Y.S.2cat 28; Abouzeid v. Grgas43 N.Y.S.2d 165, 166 (2d Dep't
2002) Irrutia v. Terrerg 642 N.Y.S.2d 328, 329 (2d Dep’'t 1996And the fact that Plaintiffs
“sought significant tax benefits associated with their independent contraatt@” s\veighs
heavily in favor of independent contractor statBsowning 885 F. Supp. 2d at 605¢e also
Gagen v. Kipany Prods., LtdB12 N.Y.S.2d 689, 691 (3d Dep’t 2006) (affirming kneer
court’'s determination, on summary judgment, thatplaintiff wasan independent contractor
where ‘his tax returns contained numerous deductions for business purposes associated with

independent contractor statls (Thering Decl., Ks. 41-53).
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The Court has already discussed the fifth factor as well; there is no disputevibis
were not “on a fixed schedulelhstead drivers were permitted to book in and out as they
pleased, could take long breaks from driving whenever they wishedieaadree to reject job
offers as they liked, with onlymited consequencesSee e.g, Chaounj 963 N.Y.S.2d at 28
(holding thata driver wasanindependent contractor where he “had unfettered discretion to
determine the days and timg=] worked, with no minimum or maximum number of hours or
days imposed bytlie defendant];)Barak 929 N.Y.S.2d at 318 (holding thiie lower court
should have awarded summary judgment in favor of the defendant limousine company where
drivers “scheduled their own working hours” and “had discretion to reject digsdjc
Abouzeid 743 N.Y.S.2d at 166 (affirming summary judgment in favaa fofr-hire car company
where thedrivers set their own hours).

In short, d five NYLL factorsfavorindependent contractor status. Accordingly, the
Court finds as a matter of lavihat Plainiffs are independent contractors for purposes of the
NYLL, a conclusion consistent with that reached by many New York courts tetbasidered
similar business relationshipSee, e.gChaounj 963 N.Y.S.2d 424Barak 929 N.Y.S.2d 315;
Holcomb v. TWR Express, Ind1 782 N.Y.S.2d 840 (2d Dep’t 2008)atter of Jarzabek738
N.Y.S.2d 742Abouzeid 743 N.Y.S.2d 169yrutia, 642 N.Y.S.2d 328. Defendants’ motion for
summary judgment dismissing Plaintiffs’ NYLL claims is therefore graasedell

CONCLUSION

For the reasons discussed above, Defendants’ miotiummary judgment is granted,
Plaintiffs’ motion for partial summary judgment is denied, tdredcase is dismissed.
Defendants’ requests to aertify the FLSA collective, hold that the named Plaintiffs are

independent contractors, strike certain iop@laintiffs, and dismiss the claims agairiset of
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the Defendantare all denied asioot. So too i®laintiffs’ requesto declare Eduard Slinin
individually liable under the FLSA, &aintiffs are not protected by the statute at all

Finally, in rendering this Opinion and Order, the Court has relied on certain documents
thatPlaintiffs did not file on ECF, but rather sent directly to Chambers on a compactmlis
particular, the Court has relied on Exhibits A, C, D, E, IBHH, and KK to the First Scimone
Declaration (Docket No. 491), and Exhibits Ill, KKK, MMM, NNN, OO0, PE®Q, RRR,
SSS, TTTXXX, EEEE, and HHHHto the Second Scimone Declaration (Docket No. 49%3.
those documents are “relevant to the performance of the judicial function and usedul in t
judicial proces$ they qualify as “judicial documeritto which the common law right of public
access attaches.ugosch v. Pyramid Co. of Onondag5 F.3d 110, 119 (2d Cir. 2006)
(internal quotation marks omitted). Accordinglithin one week of the date of this Opinion
and OrderPlaintiffs shall file theedocuments on ECF unless they believe that any of the
documents should be filed under seal or in reddctea, in which case they shall file a
memorandum of lawy the same dat@ot to exceeten pagesgxplaining why the relevant
document odocuments stuld be so filed.If Plaintiffs do file such a memorandum, any reply
from Defendantsalso not to exceed ten pagssall be filed withirone week thereafter.

The Court has also relied sealedExhibits 41-53 to the Declaration of Margaret
Thering (Do&et No. 477), but those documents are Plaintiffs’ tax returns, which contain
sensitive financial information. Accordingly, Defendants are not requirecktthbke
documents electronicallyWithin one week of the date of this Opinion and Order, however,

Defendants shafile those documents under seal with the Clerk of the Court.
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The Clerk of Court isidectedto terminate Docket N& 464 and 480 and to close the

case
SO ORDERED. %:
Date September 16, 2014 d& LA
New York, NewYork L/ESSE MFURMAN
nited States District Judge

34



