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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
GREENLIGHT REINSURANCE,
LTD., et al., :

Plaintiffs, 12 Civ. 8544(JPO)

-v- : OPINION AND ORDER

APPALACHIAN UNDERWRITERS,
INC., et al., :

Defendants. :
_____________________________________________________________ X

J. PAUL OETKEN, District Judge:

Plaintiffs GreenlighReinsurance, Ltd. (“Greenlight”) anéerdant Holdings Company,
Ltd. (“Verdant”), bring this action for breach of contract and declaratory judgment against
Defendants Appalachian Underwriters, Inc. (“AUI”) and Insurance Ses\v@roup, Inc. (“ISG”).
Before the Court is Defendants’ motion to dismiss the Complaint pursuant to FeulesabR
Civil Procedure 12(b)(1) and 12(b)(6). For the reasons that follow, Defendants’ motion is
granted in part and denied in part.
l. Background

A.  Factual Background"

The claims in this case arise framveral contracts, lvich overlap in various ways and
involve severditerations of the same, or relatg@rties. These contracts can be grouped into
three primary sets: the Reinsurance Agreements; the Retrocession Agreancetiis;

Guarantees. Each of these categories is desaritiach.

! Unless otherwise noted, the facts are taken from the Complaint (Complaint, Dkt. No. 1
(“Compl.”), and documents incorporated therein, and, for purposes of a motion to dismiss, are
presumed true.
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1. The Reinsurance Contracs

Defendant AUl is a managing general agent (“MGA”) within the insurancersecto
meaninghat AUl manages all aspectsin$urance underwriting for designated policiédJ|
acts as a MGA for State National Insurance Co., Inc. and United SpecialtgriesCo.
(together, “the Insurance Companies™the Companieg” As a general rule, once AUI, as the
MGA, binds policies for the Insurance Companies, they have assumed risk foutiee m$oss.
In order to reduce their exposure to risk, theumlance G@mpanies entered into thresnsurance
contracs with Plaintiff Greenlight, by which the reinsurerGreenlight—assumed some dfe
Companies’ risk, in exchange for the transfer of a share of the Companiesiprpayments
received from policyholders, less the commission paid to the MGA.

At issue here are three reinsurance contracts that the Insurance Comparedsrenter
with Greenlight: (1) the Quota Share Reinsurance Agreement, among thedesGanpanies,
Greenlight, and AUI, effective July 1, 20QCompl, Ex. A); (2) the QuoteShareReinsurance
Agreement among the Insurance Companies, Greenlight, and AUI, effectivie 2000 id.,

Ex. B); and (3) the California Quota Share Reinsurance Agreement among SiretadIty
Insurance Co., Greenlight, and AUI, effective July 1, 20d.Q0 Ex. C) €ollectively, “the
Reinsurance Agreements”)AUl acted as the MGA for each of these agreements.
Pursuant to 8§ 2.03 of the Reinsurance Agreements, the Companies were required to cede

part of their premiums ém policyholders to Greenliglas reinsuref. In turn, § 6.03 of the

2 Section 2.03 of each of the three Reinsurance Agreements reads as follows:
The liability of the Reinsurer shall commence obilgdy and
simultaneously with that of the Company |[referring to the
Insurance Companies] as soon as the Company becomes liable,
and the premium on account of such liability shall be credited to
the Reinsurer from the original date of the Company’s ligbili
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Reinsurance Agreements requifddl to remit toGreenlight these ceded premiums, less any
commissions to which AUI itself is entitledroviding as follows:

Within thirty (30) days aftethe end of each month, the General

Agent|[referring to AUIJ® shall remit to the Reinsurreferring to

Greenlight]the following:

(a) Ceded Collected Premiums, less;

(b) General Agent’s commission thereon, less;

(c) Paid losses less;

(d) Paid Loss Adjustment Expenses.

The positive balance of (a) less (b) less (c) less (d) shall be

remitted by the General Agent with its report. Any balance shown

to be due the Companyeferring to the Insurance Companies]

shall be remitted by the Reinsurer as promptly as possible after

receipt and verification of the General Agent’s report.
(Compl., Exs. A-C, 88 6.03.Article 8 of these agreements addredbescalculation oAUI's
commission, which it subtracted from the premiums it remittéareenlightpursuant to the
contractualanguage Because the extent of losses under insurance policies clamegdsne
§ 8.05 provides for so-called provisional commissions, which AUI was permitted to take up
front—"before the extent dbsseson the underlying insurance program [was] altjuknown.”
(Plaintiff's Memorandum of Law in Opposition, Dkt. No. 14 (“Pl.’s Opp.”), at 4 (discgssin
Compl., Exs. A-C, § 8.05).) Section 8.06(a) of the Reinsurance Agreements mandates that the

provisional commissions “be adjusted for each agreemant’yeased upon explicit criteria

associated with the actual performance of the insurance business, such asrdimlosurred

(Compl., Exs. A-C, 88 2.03.)

% The Preamble of each Reinsurance Agreement clarifies that “the Reinsurertaefers
Greenlight, “the Company” refers to either United Specialty Insuranogp@oy and/or State
National Insurance Company, Inc., and “then&al Agent” refers to AUI. Moreover,
collectively, the Company, the Reinsurer, and the General Agent are refeaetttie Parties”
throughout the Reinsurance Agreements. (Compl., Exs. A-C, Pmbl.)
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on the insurance program. (Compl., Exs. A-C, 8§ 8.06(a).) Put siesali, of the Reinsurance
Agreements defines a minimurommission rate for AUI, which is accordingly less than AUI's
provisional commission raté=or example, if the performance of tinederlying insurance at

issue wagoor, then AUI would be entitled to only the minimum commission, and would have to
remit toGreenlightthe provisional commission less the minimum commissibthe opposite

were true, meaning “the ratio of losses incurred to premiums earned [wabglesshat

Greenlight and [AUI] anticipated in the reinsurance Agreements,” Greémeghreguired to

“return additional premium amounts to [AUI], increasing [AUI's] commissiomMeihnorandum

of Law of Defendants Appalachian Underwriters, Inc. and Insurance Se@Gficap, Inc., Dkt.

No. 13 (“Def.’s Mem.”), at 3.)

Section 8.06 of the Reinsuran€ontractsequires AUI to “calculate and report the
adjusted commission on ceded premiums earned within 60 days after 12 months afigiothe e
each Agreement Year, and within 60 days after the end of each 12-month period therdafter unt
all losses [uder the contract] are fully settled(Compl., Exs. A, 8 8.08); B-C, 88 8.06(d) If
this calculation reveals thdte “adjusted commission on ceded premiums earned for the
agreement year, [AUI] shall remit the difference to [Greenlightt} its repot.” (Id.) In short,

“AUl was required to remit its adjusted commission amounts on the Report and Reenitta
Dates.” (Pl.’s Opp. at 5.According to Plaintiffs, to date, AUl has failed to remit $13 million in
contractually required funds to Greenlight. The $13 milfigare was calculated by examining

the difference betwedahe amount of commission to which AUI was entitled given the premiums
and losses, and the amount of commisgibt had already taken.

There is no “reconciliation” procedure in Adle 8, by which disputes concerning the

amount owing or the commission calculations can be resolved between AUl anddbtesale

4



one subsection of Article 8 of the 2010 and California Reinsurance Agreements, whichgrovide
that if there is a dispute &sthe Ultimate Loss Ratio, such dispute will be determined by a third
party actuary. (Compl., Exs. B, C, § 8.06(i).) According to Greenlight, howealeparties
agree that the Ultimate Loss Ratios are high enough that AUI is entitled only toirtsumin
commissionwhich is lower than the aforementioned provisional commission.
The three Reinsurance Agreements also contain an identical Arbitratiore Gidnish
states as follows:
As a condition precedent to any right of action hereunder, in the
evert of any dispute or difference of opinion hereafter arising
between the Company [referring to the Insurance Companies] and
the Reinsurer [referring to Greenlight] with respect to this
Agreement, or with respect to these Partigsferring to the
InsuranceCompanies, Greenlight, and AUI] obligations hereunder,
it is hereby mutually agreed that such dispute or difference of
opinion shall be submitted to arbitration.
(Id., Exs. A-C, 8 10.01.) Article 10 also provides details for the arbitration procelisressing
the process by which the Insurance Companies and Greenlight may each appoitraaor arbi
andnoting that each party’s case wase presented to the arbitrators and neutral umpire, within
a “reasonable amount of time” after the selectiosaidl umpire. Il.) Additionally, § 10.05f

each ofthe Reinsurance Agreements cligstthat:

In the event of a dispute between the Company and the Reinsurer
concerning this Agreement and the General Agency Agreement

* Section 8.06(j) of the 2010 and California ReinsueaAgreementseads
“Ultimate Loss Ratio” shall mean Losses Incurred (including
losses carried forward) divided by Premiums Earned. Such
Ultimate Net Loss Ratio will be mutually agreed by the General
Agent and the Reinsurer. In the event that the General Agent and
the Reinsurer cannot agree, the Ultimate Loss Ratio will be
determined by an independent third party actuary who is agreeable
to both parties. The cost of such actuary shall be shared equally.
(Id., Exs. B, C, 8§ 8.06(i).)
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(regardless of whether either pahgs claims against the General

Agent), the entire dispute between the Company and the Reinsurer

shall be subject to arbitration as provided in this Article X.
(Id., 8 10.05.)The “General Agency Agreemeaitrefer to three agreements, mentioned in the
Ransurance Contracts, among the Insurance Companies, Greenlight, anddA\L8.18.01.)
And while these General Agency Agreements were explicitly incorporated Reimsurance
Agreements, they were not provided to the Court, and neither party appears togigsarhder
them. Article 18 also appears to insulate the Insurance Companies from any attempt on the part
of the AUI to seek arbitration against them for purported wrongdoing on the part ofigrgenl
stating as follows: “The General Ageniadimot sue, or seek arbitration, against the Company
for any acts of the Reinsurer and shall indemnify and hold the Company harioesmntt
against any damages, liabilities and expenses incurred by reason of the Reiastg®r
failures to act.” Id., 8 18.05.)And finally, the Reinsurance Agreements designate Tarrant
County, Texas as the venue for any controversy arising out ofgteentsincluding
arbitration (See id.88 20.01(“This Agreement has been made and entered into in the $tate o
Texas and the Agreement shall be subject to and construed under the laws of tfe state
Texas.”); 10.07 (“This Agreement shall be interpreted under the laws of Texas amnbititzion
shall be governed and conducted according to the Texas GenetehthrbiAct.”).)

2. The Retrocession Contracts

From time to time, Reinsurers contract wather reinsurerso spread some of their own

risk; here, Greenlight did just thattwo separate contracts referred to as “the Retrocession
Agreements.”Greenlight entered into (1) the Quota Share Retrocession Agreementveffecti
July 1, 2008 (“the 2008 Retrocession Agreement”); and (2) the Quota Share Readrocessi

Agreement Effective July 1, 2010 (“the 2010 Retrocession Agreement”). (Compl., Bx3. D
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These Retrocession Agreements are between Greenlight and AppalachiamaReas
(Bermuda) Ltd. (“AppRe”), which is the Bermudian affiliate of AUl and DefentISG. Thus,
Greenlight, whose Reinsurance Agreements with the Insurance Compareesanaged by
AUI, entered intdhe Retrocession Agreememtgh AppRe, an AUI affiliate.
The terms of the Retrocession Agreements require AppRmost collateral” for
AppRe’s “portion ofany projected payments for losses incurred on the underlying reinsurance
agreements beten Greenlight and the Companies.” (Pl.’s Opp.(attZtion omitted))
Pursuant to the Retrocession Agreements, AppRe atfreadept various percentages “
[Greenlight’s] gross liability under all business assumed by [Grddhligder the [Reinsance
Agreements].” (Compl., Exs. D, E, Art. 2Bssentially, if the Loss Ratio reach& certain
threshold AppRe wa required to reimburse Greenlight for a portion of the costs of this
collateral. As a general rulehe portion of contractually reqei collateral increases
proportionallyas the incurred net loss ratio increasgsompl. at 1 33.) Greenlight alleges that
as of August 31, 2012, $12,062,902 in collateral remained owing under the 2008 Retrocession
Agreement and $17,549,760collaterdremained owing on the 2010 Retrocession Agreement.
(Id. at 1 3538.)
With respect to dispute resolution, the Retrocession Agreements, in Article 11, provide

for arbitration as follows:

Any dispute or other matter in question between the Company

[Greenight] and the Reinsurer [AppRe] arising out of, or relating

to, the formation, interpretation, performance, or breach of this

Agreement, whether such dispute arises before or after termination

of this Agreement, shall be settled by arbitration. . . . The

arbitration hearings shall be held in Grand Cayman, Cayman
Islands, or such other place as may be mutually agreed.



(Compl., Exs. D, E, Art. 11.5imilar to the Reinsurance Agreements, Article 11 of the
Retrocession Agreements desdihe procedure by which arbitrators are to be appoiatsal,
spedfying the time period during which such appointments, and the subsequent arbitration, are
to take place (See, e.gid. (“Each party shall submit its case to the arbitrators within sixty (60)
days of the sel¢ion of the third arbitrator or within such longer period as may be agreed by the
arbitrators.”).)

3. The Guarantees

Before entering into the Retrocession Agreements, realizing that AppResitrees &

Cayman Islands nor United States entity, GreenlightnWaleded and received two guarantees
from Defendants ISG and AUP”(Compl. atf 40.) The first guarantythe secalled “Parental
Guarantee,” between Greenlight and Defendanigports to obligatéSG and AUI to “meet any
of [AppRe’s] obligations to [Genlight]” (d. at § 42), providing, in pertinent part:

ISG and AUI are the sole owners of the share capital of various

ISG group [sic] of companies, whichtransact reinsurance and

retrocessional business with [Greenlight] . . . , and as such does

[sic] hereby guarantee financial support for ISG group companies

in respect fofsic] their business operations . . . .
(Id., Ex. F.) Specifically, the Parental Guarantee obligates ISG to “lublgat all group
companies in order “to ensure the companieg at all timedully funded and particularly able
to meet all its [sic] obligations to [Greenlight].1d() In other words, “[ijn order to ensure

continued solvency and liquidity of the ISG group companies,” ISG promised to “when

necessary, fully support all group companies with this guarantee of such amount bdwitathe

®> While Greenlight deges that this Parental Guarantee was a “condition” of the Reinsurance
Agreements, it appears that the first Reinsurance Agreement, dated July 14, 2008dand
went into effect before the September 10, 2008 Parental Guarantee was sigaetharé
Compl. Ex. Awithid., Ex. F.)
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amount to meet such requirements, in any financial ye&t.J This Parental Guarantee is also
irrevocable without the prior written consent of Greenlight, which, to date, Gyleehas not
provided. [d.)
The second guarantee, thecatled“2009 Guaranty,ivas alsgrovided to Greenlight

(and otherspy AUl and ISG. (Id., Ex. G.) Thisguaranteavas a condition of Greenlight
entering into the “relevant contractsyhich Greenlightdefines as the Reinsurance and
Retrocession Agreementdd.(at { 47.) The 2009 Guararlists the “relevant contracts,”
subject to its guarantem, its Exhibit B as follows: (12009 Quota Share between AIC and
Greenlight Re-AIC — ML QS-0109; ) 2009 Retrocessional Agreement between Greenlight Re
and Appalachian Reinsurance (Bermuda) IABRE-10-0109; (3) 2008 Quota Share
Agreement; (4) 2008 — State National Quota for Appalachian Underwriters; (5) 2008 —
American Building Insurance Company Retrocession from Greenlight to Agheata
Reinsurance (Bermuda) Ltdld(, Ex. G Ex. Bat B-1.) The 2009 Guaranty also provides that
“[alny contract between any Guarantor Affiliate and any GreenlightaRiy Bhall automatically
as a condition precedent to entering into the contract, be added as a Relevant Cantrald.,
810(m).) Insofar as the protection it provides, the 2009 Guaranty itself statsalia, that:

[E]ach Guarantor hereby absolutely, unconditionally and

irrevocably guaaintees, on a joint and several basis, as primary

obligors and not merely as sureties, . . . the full and prompt

payment and performance to the applicable Greenlight Re Parties

at any time and from time to time as and when the same becomes

due or performare strictly and in accordance with the terms and

provisions of each of the Relevant Contracts of any and all

obligations of the Guarantor Parties under the Relevant Contracts

(Id. at§ 2(a)(ii).) This guaranty, Plaintiffs contend, holds ISG and AUI responsible for the

monies owing on the underlying Reinsurance and Retrocession Agreements.
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Plaintiffs also allege that pursuant to the 2009 Guaranty, Defendants guhentaets
owed on a loan from Verdant to AIC Holdings, LLC, another affiliate of both Defendddist
1.) For examplethe Guaranty section of the 2009 Guaranty also includes a provision promising
“full and prompt payment and performance to the Lender at any time andifne to time as
and when the same becomes due or perfolerstrictly in accordance with the terms and
provisions of the Promissory Note . . . It.(at8 2(a)(i).) BothVerdantand Greenlight, as
partiesto the 2009 Guarantwerepurportedlyprotected byarious covenants contained in
Chapter 10, such asghovenant that AUl and ISG would not “permit . . . any Guarantor
Affiliate or any of heir respective Subsidiaries téfke any action or fail to take any action if
such action or failure to act would result in . . . a default under or breach of any Relevant
Contract.” (d. at 8 10(a)see also idat 10(g) (covenanting that AUl would not incur
indebtedness in excess of $5 million).)

B. Procedural Background

Plaintiffs filed their Complaint, together with the Reinsurance Agreements, Retrocession
Agreemend, and Guarantees, on November 21, 2012. (Dkt. No. 1.) In December 2012,
Defendants filed their motion to dismiss (Dkt. No. 12), and Plaintiffs filed their d@pposn
January B, 2013 (Dkt. No. 14 Defendants replied on January 15, 2013. (Dkt. No. Tig
Parties have also exchanged letters on the status of Arbitration, each \hgdigusting the
other’s position and approachSeeDkt. Nos. 19, 20.)

In their Complaint, Greenlight and Verdant assert four causes of action: (1 ptmgiar
judgment pursuant to 28 U.S.C. § 2201, with respect to Defendants’ obligations under the
guarantees (“Count One”); (2) breach of contract with respect to Defendeantary obligations

under the guarantees (“Count Two”); Beach of contra@ssociated witlvarious covenants in
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the guarantees (“Count Three”); and lpdgach of contract and right to accounting pursuant to
the 2009 Guaranty (“Count Four”).
Il. Motion to Dismiss Standard

Generally when deciding a motion to dismiss pursuant to Federal Rule bf Civ
Procedure 12(b)(6), a court is obliged to “accept as true all of the fadagatadns contained in
the complaint,’Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 572 (2007), drawing “all
inferences in the light most favorable to the non-moving paaysr.” In re NYSE Specialists
Sec. Litig, 503 F.3d 89, 95 (2d Cir. 2007). In so doing, courtSrastlimited to the face of the
complaint,” but “may [also] considerifiter alia, “any written instrument attached toet
complaint . . . .”In re Scatish, 524 F. Supp. 2d 370, 382 (S.D.N.Y. 2007) (quotation marks and
citations omitted).

While Federal Rule of Civil Procedure 8(a) requires only a “short and plain statement of
the claim showing that the pleader is entitled to relief,” Rec€iv. P. 8(a)(2), in order to avoid
dismissal, a plaintiff must state “the grounds upon which his claim rests thiactghlf
allegations sufficient ‘to raise a right to reladfove the speculative level. ATSI Comm., Inc. v.
Shaar Fund, Ltd.493 F.3d 87, 98 (2d €i2007) (quotingf'wombly 550 U.S. at 555 see also
Ashcroft v. Igbgl556 U.S. 662, 678-79 (2009) (“Rule 8 marks a notable and generous departure
from the hypettechnical, codeleading regime of a prior era, but it does not unlock the doors of
discovery for a plaintiff armed with nothing more than conclusion&t)bottom, a plaintiffs
facts must give rise to a plausible narrative supporting his cl@se. Twomb|y650 U.S. at 570
(“Here, in contrast, we do not require heightened fact pleading of specifiemlp@nough facts
to state a claim to relief that is plausible on its faBecause the plaintiffs here have not nudged

their claims across the line from conceivable to plausible, their complaint must besdisifis
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Defendantsalso move talismisscertainof Plaintiffs claims for lack of subject matter
jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1). “Generally, a claim may be
properly dismissed for lack of subject matter jurisdiction where a district lemkis
constituional or statutory power to adjudicate itkingsley v. BMW of N. Am. LL.Glo. 12 Civ.
234, 2012 WL 160505@PO0) at *2 (S.D.N.Y. May 8, 2012) (citing Fed. R. Civ. P. 12(b)(1);
Makarova v. United State201 F.3d 110, 113 (2d Cir. 2000 District courts are permitted to
look to materials outside of the pleadings in determining subject matter jurisdibtadkkarova
201 F.3d at 113 (“In resolving a motion to dismiss for lack of subject matter jurisdiction under
Rule 12(b)(1), a district court, as it did here, may refer to evidence outside ttiagéeg. And
while the plaintiff bears the burden of proving subject matter jurisdiction bgppderance of
the evidenced., “all ambiguities must be resolved and inferences drawn in favor of the

plaintiff.” Kingsley 2012 WL 1605054, at *2 (citations omitted).

II. Discussion
A. Greenlight's Claims: Counts One, Two, and Three
1. Ripenessand Exhaustion

Defendants first move to dismiss Plaintif&daims on ripeness grounds, alleging that the
amount due under énReinsurance and Retrocession agreements has yet to be determined, and as
such, the Court “is being asked to rule [on] purely hypothetical disputes that wexyanse.”

(Def.’s Mem. at 9.)According to Defendant&here is a lack of jurisdiction agat guarantors
until the underlying claims are establishedld.)

It is well established thatArticle Il of the Constitution precludes the resolution of a
legal challenge ‘in the absence of [a] direct and immediate dilemrBa& Tow Servs. Int’l, Inc.

v. Pontin 472 F. Supp. 2d 349, 357 (E.D.N.Y. 20Qn}jernal quotations omitted) (alteration in
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original). Accordingly, “[a] claim is not ripe for adjudication if it rests upon contindatire
events that may not occur as anticipated, or indeed may not occur at\aidberg v. Barnett
752 F. Supp. 2d 301, 310 (E.D.N.Y. 2010) (quofimgasv. United Statess23 U.S. 296, 300
(1998)(alteration in original)) And while “[dJamages cannot be based on speculatifaréi v.
Copenhagen Handelsba@{S No. 90 Civ. 1860, 1991 WL 642@QCSH), at*5 (S.D.N.Y. Apr.
18, 1991), pursuant to New York law, “[a] breach of contract case . . . is ripe immedztaly
the [alleged] breach, even where damages remain uncerg&sa.Tow472 F. Supp. 2d at 357
(quotations and citation omitted) (alteration in original). It is the plainti Wwears the burden
of pleading ripenes#dicating that'the facts alleged, under all the circumstances, show that
there is a substantial controversy, between parties having adverse kegststof sufficient
immediacy and reality to justify judicial resolutionMarchi v. Bd. of Coop. Educ. Serv$73
F.3d 469, 478 (2d Cir. 1999) (quotations and citation omitted). d&termine whether a case is
ripe requires a twpronged inquiry into ‘[1] the fitness of the issues for judicial decision and [2]
the hardship to the parties of withholding court consideratiohtibmas H. Lee Equity Fund V,
L.P. v. BenneftNo. 05 Civ. 9608, 2007 WL 950133 (GEL), at *3 (S.D.N.Y. Mar. 28, 2007)
(quotingMurphy v. New Milford Zoning Comnmy'd02 F.3d 342, 347 (2d Cir. 2005)).

Here,with respect to the first pronglaintiffs have alleged sufficient facts to present a
“direct and immediate dilemmalJ.S.v. Johnson446 F.3d 272, 278 (2d Cir. 2006), as required
by ripenesgloctrine namely the alleged breach of two separatga@ntees pursuant to which
Defendants were tpay the amount owing on the underlying Reinsurance and Retrocession
contracts, in th eventhat Plaintiffs failed to receive the monise under said agreemenihe
fact that there has been no judi@alarbitration finding of liability on the underlying agreements

is immaterial to the justiciability of Plaintiffs’ clainfer their failure to guarantee the
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Reinsurance and Retrocession contracts. Put another way, Plaintiffsladietbey are owed
money under various agreements—agreements which Defendants purportedlyegdathay
further allege that they have not yet been paid the monies due under those samenégraath
accordingly, they seek to enforce the putatively applic@blerantees against Defendants. The
fact that damages have not yet been fixed doesags#tehe very real rights and liabilities
associated with Bintiffs underlying claims But see Weidberg52 F. Supp. 2d at 310
(dismissing Plaintiff’'s fraudulent inducement claim on ripeness grounds, nbéhddspite
Plaintiff's guarantees, as no party was “presemtaking [a] demand based on the plaintiff's
personal guarantee of its loath claim was too speculative to survive summary judgment).
What is morethe secalled “Reconciliation Procedure,” whifefendants refer to in their brief
as an important prerequisite to the eventual determination of liability, is noteheeefound in
the Reinsurance Agreements. Plaintiffs are correct in noting that Artxéléh® Reinsurance
Agreements does not, in fact, contain a dispute resolution provision, but dattads the
procedures by which AUl was to relay and remit various monies to Greenlighs. Gpp. at
17-18.) At bottom, “[t]he issues to be determined here are only [the primary asligability
and the scope of [Defendants’] contractual obligation, so there is no obstacle to meadnfor
judicial decision at this timeThis is not a case that ‘presents issues that might never arise.”
Thomas Leg2007 WL 950133, at *4 (quotirignited States v. Johnso#d6 F.3d 272, 279 (2d
Cir. 2006)).

As for the second prong, hardship, the Court agneith Plaintiffs that a postponement of
judicial decisioamaking would only delay “recovery for the plaintiffs if they are so el a
finding of no liability for [Defendants’].”ld. Accordingly, the claims amgpe for judicial

review.
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In a simikr vein,Defendants argue that under the terms oRémsurance and
Retrocession Agreementmpitration is a prerequisite Plaintiffs’ causes of action against
Defendants as guarantors of the alleged monies owing under those contractspyahdragbe
exhausted before judicial reviewhe Court disagrees.

First, Plaintiffs are asserting claims under @Garanteesrather than under the
Reinsurance and Retrocession Agreements. And while those latter ageaadessd contain
arbitration clauses, crucially, the Guarantees contain only a forum seleletisespecifying
the Southern District of New York as the proper vendémittedly, the Arbitration Clause in
the Reinsurance Agreements ddescuss'these Partiesbbligations hereunderréferiing to the
Insurance Companies, Greenlight, and AUI; howether Clause is primarilgpplicable to
Greenlight and the Insurance Companies, rather than Greenlight and the MGAAlere
(Compl., Exs. A-C, 8§ 10.01.) Additionallthe Guarantees are clearly separate from, rather than
part and parcel of, the original agreements, and Defendants have pointed to no plairelanguag
from theGuaranteesuggestinghat the Arbitration Clause in the Reinsurance Agreements limits
Plaintiffs’ rights as against the gaators of those agreementsecBnd the Arbitration Clause in
the Retrocession Agreements, calling for arbitration in the Cayman Istaomdemplates
disputes arising between Greenlight and AppRe, the Bermudian affiliate of RIJIEXs. D, E,

Art. 11.) Accordingly, as there is nothing to suggest corporate veil issues or contpaieitial
between AppRe and AUI, Defendants cannot seriously be considered “parties” adttienal

sense to the Retrocession AgreemenBeelRl.’s Opp. at 19 n.9 (‘fie only issue that will be

resolved in arbitration between Greenlight and App Re is the amount of the debt App Re owes t

Greenlight.”).)
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Second, contrary tDefendants’ characterization, guarantdesotnecessarilyequire
that a plaintiff exhaust “all efforts to collect from the principal obligor” befoneding a case
against the guarantoGen. Phoenix Corp. v. Cah@&00 N.Y. 87, 93, 89 N.E.2d 238 (1949)
(“An action against such a surety brought before all efforts to collect fremrincipal oblor
have failed is not premature.”JA guaranty is a collateral promise to answer for the payment of
a debt or obligation of another, in the event the first person liable to pay or perform the
obligation fails.” New York City Dep’t of Fin. v. Twin Riernc, 920 F. Supp. 50, 52
(S.D.N.Y. 1996). Such a guarantee can take the form of “either a guaranty of payment or of
collection[]” and courts must examine “the language of the specific guaranty to determine the
nature of the guaranty.ld. In contratto a guaramtr of collection, who must fulfiltwo
conditions precedent before a putative plaintiff may attempt judicial enfergefa guarantor
of payment undertakes an unconditional guaranty that the debtor will pay on the debt,” meaning
that “[i]f for some reason, the debtor fails to make payment to the creditor, he can proceed
directly against the guarantorltl. at53. Whereas a guaranty of collection requittegt “one, a
legal proceeding must be initiated against the principal debtor, anthevparty seeking
payment is unable to collect from the principal debtor after he exercised ideach! in
attempting to collect the ddijt id., a guaranty of payment does noandate that ereditor
seeking enforcement “take any preliminary stepsnatjghe principal debtor before he seeks to
collect the debt owed from the guarantor of payment],]"accordin re S. Side House, LL.C
470 B.R. 659, 675 (Bankr. E.D.N.Y. 2012) (“The fundamental distinction between a guaranty of
payment and one of collection is, that in the first case the guarantor undertakes iomadtydit
that the debtor will pay, and the creditor may, upon default, proceed directly against the

guarantor, without taking any steps to collect of the principal debtor, and theoconuisseglect
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to proceed against him is not (except under special circumstances) any tietbesguarantor
....." (citation omitted).
As a general rule,

[1]f the parties to a contract identify one party as a ‘guarantor’ or

the contract as a ‘guararityhe party so identified is a secondary

obligor and the secondary obligation is, upon default of the

principal obligor on the underlying obligation, to satisfy the

obligee’s claim with respect to the underlying obligation . . . .
Restatement (Third) ofuBetyship & Guaranty 8§ 15(a) (1996). Here, both the Parental
Guarantee and the 2009 Guaranty represent this particular brand of contradiaakhata
seemingly obligating Defendants as guarantors of payment, rather thatiaollSee, e.g AXA
Inv. Managers UK Ltd. v. Endeavor Capital Mgmt. L1820 F. Supp. 2d 373, 384 (S.D.N.Y.
2012) (“In stressing that Buffa guarantepaymenbf all sums due by Endeavor under this
Agreement[,]’ the provision clearly establishes itself as a payment gyarBms is significant
because ‘New York State courts have long recognized that when a party gesapayt@ent of a
debt, as opposed to collection of a debt, the guaranty is absolute and unconditional.”l (interna
citation omitted)). Notably,the Guaranteest issue here do not define Defendastssecondary
obligors,” who must onlysatisfy the obligee’s claim with respect to the underlying obligation”
in certain, limited circumstancesuch as where the principal obligor is insolvedée
Restatement (Thil) of Suretyship & Guaranty 8§ 15(b)(1)-(4) (1996). Instead, the contractual
languageof at least the 200Guaranty explicitly denotes that Defendants are intended as
primary rather than secondary obligorSee€Compl., Ex. G, 8(a)(ii).) Thus,while actual
liability will be determined later, and will necessalig based on the terms of the underlying

contractsExp-Imp. Bank of U.S. v. Agricola Del Mar BCS, S.A. de,G36 F. Supp. 2d 345,

350 (S.D.N.Y. 2008}there is nothing to suggest that Plaintiffs were obligated to arbitrate their
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claims against the underlying obligors beforeksegjudicial recourse from Defendants as
guarantors of paymeniVhile “doubts as to whether a claim falls within the scope of that
agreement should be resolved in favor of arbitrabilit(JE Capital Re Overseas Ltd. v. Cent.
United Life Ins. Cq.307 F.3d 24, 29 (2d Cir. 2002), importantly, “[a]rbitration is.a matter of
consent, not coercion, and parties are generally free to structure theatiarbagreements as
they see fit.”1d. (quotingVolt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford Jr. A&9

U.S. 468, 479 (1989) (quotations omitted) (alteration in original)). And here, AppRe and the
Insurance Companies agreed to arbitration, but Plaintiffs, together with #greldet guarantors,
in theiroperativeagreementdid not.

Additionally, Defendants contend thaat‘the very leastthe Court should stay the
instant case pending resolution of the arbitrable claisssciated with the Retregsion
Agreements. The Court disagrees.

Courts have “inherent powertj grant a staywhere the pending proceeding is an
arbitration in which issues involved in the case may be determirgdrfa Rutile Ltd. v. Katz
937 F.2d 743, 750 (2d Cir. 1991) (quotiNgderlandse Erts-Tankersmaatschappij, N.V. v.
Isbrandtsen C.339 F.2d 440, 441 (2d Cir. 1964) (quotations omittelf)s the party seeking
to stay proceedings that “must first establish that ‘there are issues commoartattiagion and
thecourts, and that those issues will finally be determined by the arbitratiOnahge Chicken,
L.L.C. v. Nambe Mills, IncNo. 00 Civ. 4730, 2000 WL 18585%8GS), at*9 (S.D.N.Y. Dec.
19, 2000) (quotinghm. Shipping Line, Inc. v. Massan Shipping Indas., 885 F. Supp. 499,
502 (S.D.N.Y. 1995)). The burden is on the movant to show (1) “that it will not hinder
arbitration,” (2) “that the arbitration will be resolved within a reasonable tiamel (3) “that

such delay that may occur will not cause undue hardship to the non-moving érty.”
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Here, Defendants have not met their burdéfhile the underlying liability under &
Reinsurance and Retrocession Agreements can indeed be construed as an issaa todhe
arbitration and the courts,” the ethfactors weigh strongly against staying this litigatiéirst,
Plaintiffs have provided documentation suggestitaj Defendants have used arbitration as a
delaytactic, and have failed to adheredmththe arbitration timeline and the arbitration
procedures provided for in the Retrocession Agreements. (Pl.’s Opp. at 23.) And while
Defendants dispute this clairse, e.g.Dkt. No. 20),Defendants have failed to convince the
Court that thewvill cooperate witlarbitration or that arbitration will beesolved within a
reasonable time. Moreovet is clear that delay wilkause undue hardship to Plaintiffs, as it will
merelypostpone, perhaps indefinitetihereturn of any funds to which they are entitled.
Accordingly, a stay is not appropriate giviie circumstances.

2. Guarantees

Alternatively, Defendants move to dismBkintiffs’ breach of contract claimmursuant
to Rule 12(b)(6)for failure to state a claimPlaintiffs’ breach of ontract claims derive from the
Guarantees, and relateriot snly the commission and collatealirportedly owed under the
Reinsurance and Retrocession Agreemg@dtaint Two) but also the alleged breach of separate
covenants in the 2009 Guaranty (Count Thregchiclaim is addresseéa turn.

a. Commission and Collateal (Count Two)

Count Two asserts breaches by Defendants of their obligations as gudaritoes
commission and collaterallegedly owing under the terms of the Reinsurance and Retrocession
Agreements.

In order to survive a motion to dismiss on adateof guaranty claim in New York, a

plaintiff must plausibly plead “(1) that it is owed a debt from a third party; (2) that theddefe
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made a guarantee of payment of the debt; and (3) that the debt has not been paidthg either
third party or the defendantChemical Bank v. Haseotes3 F.3d 569, 573 (2d Cir. 1994)
(citation omitted)accord Samsara Inv. Ill, LLC v. Walladdo. 07 Civ. 9385, 2008 WL
3884362(JFK), at *2 (S.D.N.Y. Aug. 21, 2008%f. Thomas H. Lee2007 WL 950133, at *3
(“Grant arges that the claim against him cannot be pursued until plaintiffs first establishisRefc
liability and seek payment directly from Refco. . . . Grant argues thatldocrsay not seek to
recover from a guarantor until it has tried and failed to recover from the grabbgor. This
argument is mistaken.” (internal citations omitted)).

Here, Greenlight has plaibly stated a claim under thai@antees. First, the Complaint
details the contractual provisions within the Reinsurance and RetrocessiomAgte®y which
Greenlight was to receive certain portions of AUI's commission and certaatecall from
AppRe, respectively. Citing specific contractual provisi@rgenlight plausibly argues that it is
owed approximately $13 million from AUl in commission adjustments under the Reinsura
Agreements and approximately $29 million from AppRe in collateral, pursuant to the
Retrocession Agreement&reenlight even parses its calculation for these numbers, supplying a
plausible narrative of their origin. Accordingl$reenlight hasatisfied the first element of its
guaranty claim: namely, that it is “owed a debt by a third party.” Secne@nlight has also
plausibly established that Defendants guaranteed the monies owing under thealReenand
Retrocession agreemts, pointing to two separatei@antees-the Parental Guarantee and the
2009 Guaranty, in which both Defendants agreed to safeguard Greenlight againsbdefaailt
part of, at the very least, AppRe, and quite possibly as well as Abdithe Insurance
Companies’ obligations und#re Reinsurance Agreements. Moreover, the language of these

Guaranteesppears to be that of a guaranfypaymentather than of collection, meaning
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“enforcement of a guarantee of payment is not conditionecalwaustion [of remedies against
the defaulting obligor].”Thomas H. Lee2007 WL 950133, at *3. And finally, the Court takes
as trueGreenlight’s allegatiothat it has not been paid the commsmon and collateral it seeks,
satisfying the third requiredeshent of a guaranty claimAccordingly, Greenlight plausibly
states a claim for breach of the Guarantasselated to the moniedegedlyowing on the
Reinsurance and Retrocession Agreements.

b. Covenants (Count Three)

Greenlight also assenarious beaches of the guarantor covenarstained in Section
10 of the 2009 Guaranty. Section 10(a) of the 2009 Guaranty provided that AUl and ISG would
“not, and [would] not permit . . . any Guarantor Affiliate or any of their respectivacbarss
to, take any action or fail to take any action if such action or failure to act wauilldire . . . a
default under or breach of any Relevant Contract.” (Compl., Ex. G, 8§ 10(a).) Additionally,

§ 10(g) prohibited AUI and ISG from incurring indebtedness in excess of $5,000,000. As
Defendants do not move to dismiss Greenlight's claims deriving from these § 10 ceyenant
Count Three, with respect to Greenlight, accordingly survives Defendanisnmot

B. Accounting Claim (Count Four)

In Count FourPlaintiffs assert a right to an accounting, pursuant to § 10(e) of the 2009
Guaranty, which provides for inspection of Defendants’ books and records. Defendants move to
dismiss this claim on the ground that Plaintiffs have failed to allege that theydmvednied
access to any financial records, noting that “Plaintiffs do not even allegbelgdtave not seen
the sought after records.” (Def.’s Mem. at 17.) In response, Plaintiffe #igtithe Court

should infer from the Complaint that Plaintiffs have notrbgeen access to Defendants’ books
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and records, and thus “are entitled to know whether the Defendants have assegtstdoffic
satisfy their obligations.” (Pl.’s Opp. at 15.)

“Under New York law, ‘[t]heright to anaccounting is premised upon the esrste of a
confidential or fiduciary relationship and a breach of duty imposed by thabnslaip
representing property in which the party seeking the accounting has an ifiteéstmarac
Properties, Inc. v. PikeNo. 86 Civ. 7919, 1992 WL 332234MW), at *20 (S.D.N.Y. Nov. 2,
1992) (quotations and citations omittes@e also Palazzo v. Palaza@1 A.D.2d 261, 503
N.Y.S.2d 381, 384 (1st Dep’'t 1986). “Upon a showing that plaintiff entrusted property to a
fiduciary, the fiduciary is bound to reveal his dealings with that propeHgyle v. Dimongd612
F. Supp. 2d 225, 232 (W.D.N.Y. 2009xcord Benenson v. Fleischmayo. 94 Civ. 5009, 1995
WL 303618(CSH), at *6 (S.D.N.Y. May 18, 1995) (explaining, in the partnership context, that
“[i]n order to enlist the aid of a court of equity in vindicating tigdt to anaccounting, a
plaintiff must show{(1) the existence of a partnership, (2) the transaction of business by the
partnership producing profits or losses to be accounted for, (3) the terminatiorobrtidisof
the partnership, (4) a demand for an accounting and (5) a failure or refusal bstriee \weh
the books, records, profits or other assets of the partnership in his possession to adoeunt to t
other partner or partnetgcitation omtted)).

Here,Plaintiffs contendhat8 10(e) constitutes a “contractual right to an accounting.”
(Pl’s Opp. at 15.) However, they have failed to plead breach of this covenant wittestffici
specificity. It is not enough that Plaintiffas amatterof inferencehave not seen Defendants’
books and records; instead, in order to be in breach of § 10(e), it appears the Defendants would
have had tdvave(1) failed to maintain adequate books, accounts, and records;refu@dto

permit Plaintiffs’ enployees or agents, upon reasonable notice, to inspect or audit its books or
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records. Although Plaintiffs’ Complaint is detailed in other respects, it fails to make any such
allegations, and instead merely asserts, in a conclusory fagimb®|aintiffsare entitled to
know the extent of Defendants’ liquidity. That may be true, but in order to adeqaittgla
breach as set forth @ount Four, which is premised omarticularcovenant in the 2009
Guaranty, Plaintiffs must plead their lack of acoe#h greater specificity Accordingly, Count
Four is dismissed, but with leave to replead.

C. Verdant's Claims: Counts One, Two, and Three

Defendants also move to dismiss Plaintiff Verdant's claims, asserting thadnyes not
a proper party and that tikmmplaint is devoid of allegations that Verdant has suffered any
damages under the relevant agreemefidef.’s Mem. at 16.)The Court agreethat Verdant’'s
claims lack particularity

Verdant is indeed a party to the 2009 Guaranty, and the agreement constitutes not only a
provision of security for Greenlight, but also a guaranty of amounts owed on a load to Al
Holdings, LLC. As AIC Holdings is an affiliate of both Defendants, the 2009 Guarantgrappe
to operate as a guaranty of AIC Holdings’ promissory note issued to Verdantvétoiine
Complaint intends to assert Counts One and Two on behalf of Verdant, as well agyraenl
fails to do so with sufficiergpecificity, as there are no allegations in the Complaint that Verdant
has suffered harras a result of a default on the Promissory Note. And while the Promissory
Note indeed provides for various remedies in the event of default (DeclaratioanofaBrBarry,
Dkt. No. 15 (“Barry Decl.”), Ex. 4, 8 7jhe Complaint fails to allege with specificity any default
on the part oAIC, and does not acknowledge the requisite harm to Ver&mtlarly, with
respect to Count Three, the mere existence of covenants not to incur a certholdloies

indebtedness, together with a conclusory assertion that said threshold has (1) iheehamdc
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(2) negatively affected Verdant, is insufficient to survive a motion to dismisgsedver, Count
Four,seeking araccounting, for the reasons discussed above, fails to survive Defendants’
motion to dismiss.Neveatheless, given the oftecurable nature of a Complaint lacking
particularity,especially whenas herethe claims appear to be governed by integrated contracts,
Verdant may replead its causes of action.
V. Conclusion

For the foregoing reasons, Defendamgtion to dismiss is GRANTED in part and
DENIED in part. With respect to Plaintiff Greenlight, Defendants’ motion is [EEENexcept
with respect taCount Four, whicls dismissed with leave t@plead within thirty days dhe
date ofthis Opinionand Orer. With respected to Plaintiff Verdant, Defendants’ motion is
GRANTED as to all countsyhich are dismissed with leave to repledthin thirty days ofthe
date ofthis Opinionand Order.

The Clerk of Court is directed to close the motion at docket entry number 12.

SO ORDERED.

Dated:New York, New York
July 25, 2013

s

%/ e —

J. PAUL OETKEN
United States District Judge
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