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SCOTT ERNST, individually and as a
representative of a putative class,
Plaintiff,
12 Civ. 8794 (LGS)
-against-
ORDER & OPINION

DISH NETWORK, LLC et al., :
Defendants:

LORNA G. SCHOFIELD District Judge:

Scott Ernst, the named Plaintiff in thgatative class action, was a satellite dish
installation technician employdxy non-party Superior Satellite,dn(*Superior”). Defendants
Dish Network L.L.C. and Dish Network Servitd_.C. (collectively “Dish”) provide satellite
television and instaltaon services. Plaintiff alleges thatdbi procured a credieport about him
from Defendant Sterling Infosystems Inc. (“$iteg”), a consumer repting agency, without his
consent and without the proper disclosures.fudner alleges that the report was used to
terminate Plaintiff without Dish providing himitk a copy of the report and a summary of his
rights in violation of the Fai€redit Reporting Act (the “FCRA, 15 U.S.C. 8§ 1681. Plaintiff
also asserts that Sterling \ateéd the FCRA by providing outddteaformation and refusing to
provide Plaintiff with its source of information upon request.

Having completed the first phadeliscovery, Dish and PHiiff now cross-move for
summary judgment on a single potentially dispositive issue -- whether the type of document
obtained by Dish concerning Plaiffitifthe “Summary Report”) ia “consumer report” within the
meaning of the FCRA and theredosubject to its strictures. File reasons discussed below,
Plaintiff's motion is granted because the SumniReport is a consumer report as defined by the

FCRA.
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BACKGROUND

The facts are taken from tiparties’ Rule 56.1 statements and the exhibits submitted in
connection with the motions, and are wpiited except as otherwise noted.

When customers purchase Dish services, Distalis a satellite disat the customers’
residences using its own employees or its nékwbthird-party contractors. Installation and
service call assignments are assigned through’®work order management system called
“ETA Direct.”

In the fall of 2010, Dish implemented a custarsafety program that required third-party
contractors to obtain a background report ontanfinician who entered the home of a Dish
customer. Only third-party technicians who reeéia rating of “low risk” as a result of the
background report were eligible teceive Dish work assignments or enter the homes of Dish
customers. Dish worked with Defendant Sterlinglevelop a template for the information to be
provided to third-party contractons the reports about ¢ir technicians. Dish did not receive a
copy of the full background reports. Instead, Dish received for each technician a Summary
Report that contained only the following inforioa: the company where the individual worked
or was seeking employment; an order nunidzexed on the request for a background report; the
date the background check request order waseahehe date the order was closed; the
individual’s first and last name;¢Hast four digits of the indidual’s social security number; the
individual’'s status in EA Direct; the type of report that thieird-party contraair ordered for the
individual; and the individual's sk rating. The risk rating was onéthree designations -- “high
risk,” “low risk,” or “review.”

Dish established the criterlat triggered these label3he items in the background
report that resulted in a “high riskating in the Summary Report included:

e Violent crimes -- “Assault, Terrotiie Threats, Stalking, Harassment”



Property crimes -- “Identity theft, Theft of property, Forgery”

Sex crimes -- “Rape, Child pornography, Indedsaarties with a minor, Voyeurism” and
“Sex offenders — registered throse who fail to register”

Drug crimes -- “DUI — drug, Drug Traffickg/manufacture . . . Prescription fraud,
Possession of controlled substance”

Alcohol-related crimes -- “DUI — alcohoContribute to a minor, Drunk in public”

“Miscellaneous -- Escape, Perjury, Conspiracy, Evading police officer, Espionage,
Accessory . . . Disorderlg€onduct, Breach of Peace”

“Habitual Crim[inal] Offender” -- Any thee unrelated misdemeanor convictions

Vehicular violations — “DUI Misdemeandfail to Stop and Render Aid/Hit and Run;
Fleeing Police Officer; Reckless Driving; Mslaughter/ Felony/Homicide Involving a
Vehicle; Racing; Speed Conte$heft of Vehicle,” as well abaving three or more “pre-
hire” moving violations, including “Driveticense Not in Possession; Failure to Use
Signal ” etc.

“Ineligible” -- “ At Time of MVR [Motor Vehicle Recordlicense Not Valid; License
Currently Suspended, Expired; Provisional orsRe&ted License; Learner’'s Permit
(NOTE: These particular violations may rmteclude the candidate permanently but
he/she idneligible at that time).Risk [rating is] High until the issue is cleared and new
MVR is rated Low Risk.” [emphasis in original]

Dish did not require its thikparty contractors to termate employees who were rated

“high risk,” but did not permit therto register in ETADirect or act as Dish technicians.

Superior hired Plaintiff, Sutt Ernst, as a techniciam the fall of 2009. During the

relevant time, Superior was arthparty contractor for Dish, pwiding installation services to
Dish customers in six states, and 99% of Saparivork was for Dish. Dish had no ownership

interest in Superior, and Plaintifever received any income from Dish.

When Superior hired Plaintiff, Superidid not require employees to undergo background

checks. In April 2011, Dish informed Supertbat it must obtaitackground reports on all
third-party contractor techniciarwho provided services to Dis Dish did not request that
Superior send it a background report directly. Nmvember 28, 2011, Superisent a request to

Sterling for a background report &taintiff. The background reporevealed that Plaintiff had
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prior criminal convictions that salted in his being rated “higisk” in the Summary Report sent
to Dish. Plaintiff's boss informed him thla¢ would no longer be able to work on Dish
assignments, but that he could remain with Supanadrperform other work such as retail sales.
Plaintiff did not wish to perform retail s and left Superior on December 9, 2011.

Dish never received the full background remomcerning Plaintiff. The full report that
Superior received was seven pages long anthmed detailed information about Plaintiff
including his current and previoasldresses, a detailed crimimatords search, a detailed motor
vehicle report, a sexual offend#gitabase search, a social ségurace and a rating of “high
risk.”

LEGAL STANDARD

The standard for summary judgment idlvestablished. Summary judgment is
appropriate where the record before the Courbéstees that there is no “genuine dispute as to
any material fact and the movant is entitlegutdigment as a matter of law.” Fed. R. Civ. P.
56(a). A genuine dispute as to a material facttgXibthe evidence is such that a reasonable jury
could return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inel77 U.S. 242,

248 (1986). The Court must construe the evidémtiee light most favorable to the nonmoving
party and must draw all reasonable iefeces in the nonmoving party’s favdee idat 255.

DISCUSSION

The issue on this motion -- whether the StamyrReport Dish received is a “consumer
report” under the FCRA -- is a question of statuiatgrpretation and therefera question of law.
The material facts, recounted above, are not jputies Applying the langugge of the statute, the
Summary Report is a consumer report underRGRA because it communicated information

bearing on Plaintiff’'s character, general repotatior mode of living, and the information was



collected and expected to be used for “employmenposes.” Consequently, Plaintiff is entitled
to summary judgment on this issue.

l. The Text of the Statute

When interpreting a statute, a court “mioisgin with the language employed by Congress
and the assumption that the ordinary meaninfatflanguage accuratelygesses the legislative
purpose.” United States v. DiCristina/26 F.3d 92, 96 (2d Cir. 2013) (quotibgited States v.
Kozeny 543 F.3d 166, 171 (2d Cir. 2008)). “Where #tatute’s language is plain, the sole
function of the courts is to &rce it according to its terms.Id. (internal quotation marks
omitted). “Statutory enactments should, moreover, be sgads to give effect, if possible, to
every clause and word of a statutéd: (quotingDuncan v. Walker533 U.S. 167, 174 (2001)).

If the meaning of a statute is ambiguous, the tooay resort to legislative history to determine
the statute’s meaningsee Puello v. Bureau of Citizenship & Immigration Sebkl F.3d 324,
327 (2d Cir. 2007). But in so doing, a court mustritruct an interpretation that comports with
[the statute’s] primary purpose and doesleatl to anomalous or unreasonable resulis.”
(quotingConnecticut ex rel. BlumenthalWnited States Dep’t of the Interia228 F.3d 82, 89

(2d Cir. 2000))

The FCRA protects consumers with regarthi® collection and dsemination of personal
information collected by consumer reporting agencise generall{5 U.S.C. § 1681. The
statute permits a consumepogting agency to furnish@nsumer report under limited
enumerated circumstances, including “to a persgbich it has reason to believe . . . intends to
use the information for employment purposelsl’at § 1681b(a)(3)(B). Téstatute prescribes
conditions for furnishing and using arssumer report for employment purposés.at §
1681b(b). Separate conditions apply to the consueparting agency that generates the report, a

person who “procure[s]” or “cause[s] a consumggrort to be procured,” and a person who takes



adverse employment action based on the repart.The Complaint asserts three claims against
Dish arising from its alleged failure to satisfetbonditions applicable fpersons in the latter
two categories.

Whether the Summary Report is a “consunegort” is critical because the answer
determines whether Dish (or anyone) owedrRiifiduties under the FCRA concerning the
Summary Report. In the defiion section, the FCRA definesdnsumer report,” in relevant
part, as:

[i] any written . . . communication of any information by a consumer reporting
agency [ii] bearing on a consumer’s credit worthiness, . . . character, general
reputation, personal characteristics, or mod&ioig [iii] which is used or expected

to be used or collected in whole or irrfp@r the purpose of serving as a factor in

establishing the consumer’s eligibility fer (A) credit or inswance . . . [or] (B)

employment purposes . . ..

Id. at 8§ 1681a(d)(1). The definition can beided into “three fundamental elementsfang v.
Gov't Employees Ins. Cal46 F. 3d 1320, 1323 (11th Cir. 1998). The first element is the
“‘communication” element, which requires tl@atonsumer reportg agency communicate
information. Id. The second element is the “informaticgi&ment, which requires that the
information communicated bear on the consusiEredit worthiness, character, general
reputation, personal characteristior mode of living.”ld. The third element is the “purpose
clause.” Id. The “purpose clause” requires that thimrmation communicated must be “used or
expected to be used or colleciadvhole or in part” for one ahe enumerated purposes, which in
this case is for “employment purpose&ée id.

The parties do not dispute the communicati@ment, or that Sterling is a “consumer
reporting agency,8eel5 U.S.C. § 1681a(f) (defining basumer reporting agency”), or that
Plaintiff is a “consumer,5eeid. at § 1681a(c) (defining “consumer”)n this case, only the last

two elements -- the information and purpose elements of the consumer report definition -- are at

issue.



Il. The Information Element

The Summary Report conveys informatlmearing on Plaintiff's character, general
reputation, personal characteristics, or modievofg, and accordingly meets the information
element of the FCRA.

The FCRA'’s information element requires ttia information in the report bear “on a
consumer’s credit worthinessedit standing, credit capacigharacter, general reputation,
personal characteristics, or mode of livingd’ at § 1681a(d)(1). The information element “does
not seem very demanding,” as “almost any finfation about consumers arguably bears on their
personal characteristics or mode of living.fans Union Corp. v. F.T.C245 F.3d 809, 813
(D.C. Cir. 2001) (internal quotation marks omittezBe also Hoke v. Retail Credit Carp21
F.2d 1079, 1081 (4th Cir. 1975) (a consumer report “is virtually any information communicated
by a consumer reporting agency” for ame of the purposes enumerated).

The Summary Report, based on the backgreapdrt issued by Sterling to Superior,
labeled Plaintiff as “high risk.” The “highgk” label is faciallydisparaging and bears on
Plaintiff's character and reputati. “High risk” is also a shor#éimd term, defined and understood
by both Dish and Sterling, to convey information akanidr criminal actiity as well as driving
information. Dish provided Stenlg with criteria that triggeretthe “high risk” label, including
assault, rape, theft, child pornaghy and drug trafficking. These and almost all of the other
criteria that would result in‘digh risk” rating bear on Plairffis “character, general reputation,
[and] personal characteristics.” 15 U.S.C. § E8)(1). The only exceptions relate to not
having a fully valid driver’s license, whidoear on Plaintiff’'s “mode of living.’See, e.qg.

Klonsky v. RLI Ins. CpNo. 11 Civ. 250, 2012 WL 1144031,*8&t(D. Vt. April 4, 2012)
(information beyond basic identifying infoetion conveys information about personal

characteristics and mode of livingge also Holmes v. Telecheck Int'l, [r&56 F. Supp. 2d 819,



832 (M.D. Tenn. 2008) (finding that code-basestsin of classifying check writers for
merchants from “Code 0” to “Code 4” -- wheract code indicates whether or not check should
be accepted based on writer’s rfgktor-- conveys informatioander FCRA). Consequently, the
Summary Report conveys information bearing on Plaintiff's charagg@eral reputation,
personal characteristios; mode of living.

Dish, citingManso v. Santamarina and Associatagues that the report cannot be said to
bear on Plaintiff's character since the lack @hfd driver’s license auld have caused the “high
risk” label. No. 04 Civ. 10276, 2005 WL 97585% (S.D.N.Y. Apr. 26, 2005) (“Neither
speeding nor driving without a seatbelt isodiense that would commonly be described as
reflecting upon one’s moral characte reputation.”). This argument fails. First, as noted in
Klonsky whether or not an individual ba valid driver’s license migimot bear on his character,
but it might describe his “mode of livingywhich is broad and unfieed. 2012 WL 1144031 at
*3 (disagreeing with holding iMansq; see also Hokeb21 F.2d at 1081 (finding character and
mode of living clause “wtually limitless”).

Second, all or virtually all of the remainingformation that would trigger a “high risk”
rating undoubtedly bears on Plaffii character, such as a drtrgfficking or a drunk driving
arrest. The report in this case, unlike the orndamsq was not limited to identifying
information and driving information. A “highgk” rating on the Summary Report in effect says
that, except in the narrow circumstance that PRaitbies not have a fully valid driver’s license,
he has done something highly impropeattimpugns his moral character.

The “high risk” label in this case bears omiRtiff's character and reputation, as well as
his mode of living. The reportehefore satisfies the “informatiaiement” of a consumer report

under the FCRA.



[1I. The “Purpose Clause”

The third element of the definition of conseimeport requires that the report was used,
expected to be used, or cailed for, among other things, employment purposes. It was.

As an initial matter, the teaf the “purpose clause” ig 1681a(d)(1) is in the
passive voice. It requires infaation “which is used or expted to be used or collected
in whole or in part for the purpose of senyias a factor in establishing the consumer’s
eligibility for-- (A) credit or insurance . . . [p(B) employment purposes . . ..” The actor
who is using, expecting to use or collagtithe report is neither limited nor specified.
This means that if anyone uses, expects eéoougollects the inforation for employment
purposes, the statutory defioiti of “consumer report” isatisfied. “Under the plain
language of the FCRA, a ‘communicationimformation’ is a ‘consumer report’ &ny
one of the three componeiptsllection, expectation of user actual use for employment
purposesin the Purpose clause is metrang 146 F.3d at 1325 (emphasis in original).
Here the information was collected by Sterlings expected to be used and actually was
used, by both Dish and Superior. The amlynaining question is whether Plaintiff's
information was collected and used for “employment purposes.”

The FCRA defines “employment purposes” ie ttontext of a consumer report as “a
report used for the purposes of evaluating awmes for employment, promotion, reassignment,
or retention as an employee.” 15 U.S.C. § K§B Here, the information in the Summary
Report was collected, expected to be used andlfctised to evaluate Plaintiff for reassignment
or retention as an employee. Sterling, the oores reporting agency, collected the information
in the Summary Report at Supetorequest. Superior was requir® obtain the information as
part of Dish’s consumer program, and Dislquired a Summary Report to verify compliance

with the program. Superior and Dish would hallewed Plaintiff to work in Dish customer



homes if Sterling’s report on Prdiff had labeled him “low risk.”The report labeled him “high
risk,” so Plaintiff was prevented from working ish homes. Becausediitiff was not allowed
to work in Dish homes, he ultimately was offered the option of brelagsigned to sales or
leaving his job. Thus, both Superior and Desipected the Summary Report to be used for
employment purposes, and it actually was dse@mployment purposes, ultimately leading to
Plaintiff's resignation.

Dish argues that the report mi& related to a consumeanisaction and must be obtained
for a consumer purpose. The statutory daéiniof “consumer repdt contains no such
requirement. Although a “consumer report” mesttain certain information about a “consumer”
and be collected or used foregjified purposes relating to a “consumer,” the term is defined
broadly as “an individual” and thus, on feece, encompasses any natural persgeel5 U.S.C. §
1681la(c).

Dish makes a series of arguments ttsgeatially reduce to one -- that the Summary
Report is not a consumer report under the F®Réause Dish itself did not use the Summary
Report for its employment purposes, but rather tisedeport for its customers’ safety in dealing
with its sub-contractor’s empleg. Accordingly, Dish denidbat it had an employment purpose
in obtaining the Summary Report and denied thhad an employnme relationship with
Plaintiff. These arguments are unavailing. Camtta Dish’s arguments, the statutory definition
of “consumer report” does not require use fofe@mployment purpose” by Dish. As discussed
above, the statute requires that the informabercollected or used for “employment purposes”
without specifying who is using @ollecting the information. Super used the information in
the Summary Report for an “employment purpose,” namely for “reassignment or retention as an

employee.” 15 U.S.C. § 1681a(h). Consequently, the Summary Report meets the definition of a

“‘consumer report.”
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Dish reads the definition 6Eonsumer report” to mean thaformation is subject to
FCRA protection®nly when the information is being uséat employment purposes, and not
afterit has been collected or used for employmenppses. In other words, Dish argues that a
document’s status as a “consumgort” is fluid depending on itsse, who is using it and for
what purpose. The better interpretation is thatstatus of a consumeaport is static: if a
writing acquires the status of a “consumer repbdsed on its content and intended use, it is
thereafter subject to the FCRAVhile the literal words of the st may be susceptible to both
interpretations (a writing “which is used or exptto be used or collected in whole or in part
for the purpose of serving as a factor in establishing the consumer’s eligibility for . . .
employment purposes”), Dish’s reag must be rejected because it would lead to an absurd result
that is inconsistent with therimary goal of the statutéSeeUnited States v. Daurag15 F.3d
257, 264 (2d Cir. 2000) (“A statute should be intergrétea way that avoidabsurd results.”).

The Fifth Circuit rejected the interpretatiBish puts forward because the court “simply
c[ould Jnot conclude that Congressended such an illogical result3t. Paul Guardian Ins. Co.
v. Johnson884 F.2d 881, 885 (1989). 8t. Paul Guardian Insurance Co. v. Johnsthe court
held that an insurance company that obthiaeredit report for a non-FCRA purpose (to
investigate an insurance claim) was still regdito comply with the FCRA in handling the
report. Id. The court reasoned that because the repaftsmation originally had been collected
for a “purpose” under the FCRA&e report remained a “consumer report” as defined by the
FCRA, regardless of how the insurance company ultimately used the righofihe court
observed that an interpretation“obnsumer reports” that turnesh actual use would lead to an
“illogical result” and defeat thpurpose of the statute: “If used for non-FCRA purposes a credit
report would be releasable [to a user] becauseutd not fall with[in] the FCRA definition of a

consumer report. If used for FCRA purpqsesredit report would léwise be releasable
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because it would meet the definition of consumer repadt.”This interpretation was contrary to
the statute’s primary goal of “piect[ing] an individual from inaccate or arbitrary information .
.. in a consumer report.d. at 883 (internal quotation marks omitted).

Even if Dish “did not ultimately use [RHiff's] . . . report for one of the FCRA'’s
enumerated purposes, the information in the reperertheless was ‘cotteed in whole or in
part’ by a credit reportinggency for FCRA enumerated purposes. Thus, under a plain reading 8
1681a(d), the report obtained by [Dish] is a ‘ammer report’ to whichhe provisions of the
FCRA apply.” Id. at 884;accord Bakker v. McKinngri52 F.3d 1007, 1012 (8th Cir. 1998)
(“Under the FCRA whether a criédeport is a consumer repatoes not depend solely upon the
ultimate use to which the information contairtbdrein is put, but instead, it is governed by the
purpose for which the information was originallyleoted in whole or irpart by the consumer
reporting agency.”)comeaux v. Brown & Williamson Tobacco.Cal5 F.2d 1264, 1274 (9th
Cir. 1990) (“If a consumer reporting agency provides a report based on a reasonable expectation
that the report will be put to a use permissibhder the FCRA, then that report is a ‘consumer
report’ under the FCRA and the ultimate use to Whiee report is actually pug irrelevant to the
guestion of whether the FCRA governs thport’s use and the user’s conduct.”).

Dish cites one district court case holding ttit FCRA applies only to an employee of
the employer that received the repddee Lamson v. EMS Energy Mktg. Serv., B&8 F. Supp.
2d 804, 816 (E.D. Wis. 2012) (holding that an ipeledent contractor could not sue under the
FCRA). The underlying logic dfamson however, is at odds withe disjunctive nature of the
statute and would lead to the same illobresgults that the Fifth Circuit noted 8t. Paul
Guardian Insurance Co884 F.2d at 885. As the Fourthr€iit has held, the definition of
“employment purpose” does not restrict the FCRAnemployee of the employer that received

the report.See Hokeb21 F.2d at 1081-82 (finding employmurpose where credit report was
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obtained as part of doctor'sénsing procedure) (cited Bydvanced Conservation Sys., Inc. v.
Long Island Lighting C.113 F.3d 1229, at *2 (2d Cir. 199Unpublished table opinion)
(finding employment purpose where fichutility obtained and reliedn credit report of plaintiff
to determine that his company should not beuidket! in a directory of hable service providers
whom utility customers might hire)).

For these reasons, the Summary Report satifeepurpose element of the definition of
‘consumer report.”

CONCLUSION

For the reasons discussed above, the SumRegpprt is a “consumer report” for purposes
of the FCRA. Accordingly, Plaintiff's motiofor summary judgment is GRANTED, and Dish’s
motion for summary judgment is DEED. The Clerk is directetb close the motions at docket
numbers 72 and 76.

The parties shall appear for a status ewarice on October 3, 2014, at 11:10 a.m., when
they shall inform the Court hothey intend to proceed.

SOORDERED.

Dated: September 22, 2014
New York, New York

7//44/

LORl(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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