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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BERISH BERGER, KILBRIDE INVESTMENTS:
LIMITED, BUSYSTORE LIMITED IN :
LIQUIDATION, TOWERSTATES LIMITED,

BERGFELD CO. LIMITED and ARDENLINK : 12 Civ. 9224 (JPO)
LIMITED, :
Plaintiffs, MEMORANDUM AND
: ORDER
_V_

CUSHMAN & WAKEFIELD OF
PENNSYLVANIA, INC., BLANK ROME LLP
AND COZEN O’'CONNORP.C., :
Defendants. :
J. PAUL OETKEN, District Judge:

Plaintiffs Berish Berger, Kilbride Investments Limited (“Kilbride”), Bissore Limited in
Liquidation (“Busystore”), Towerstates Limited (“Towerstates”), Bel@iCo. Limited
(“Bergfeld”), and Ardenlink Limite (“Ardenlink”) (together, “Plaintiffs”) bring this fraud
action against Defendants Cushman & Wakefield of Pennsylvania, Inc. (“C&Mihk Rome
LLP (“Blank Rome”), and Cozen O’Connor, P.C. (“Cozen”) (together, “DefendanBgjore
the Court are Deferashts’ motion to transfer pursuant to 28 U.S.C. 1404(a), and C&W'’s motion
to dismiss the Complaint pursuant to Federal Rule of Civil Procedure 12(b)(6heReatons
that follow, this actionis transferred to thenited States District Court for tlgagern District of
Pennsylvania.

l. Background

A.  Factual Background

! These facts are taken from the Amended Complaint (Amended Complaint, Dkt. No. 50
(“Compl.”), the allegations of which are assumed true for purposes of these motions.
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This actionrelates to an alleged frauavolving adevelopment project known as “River
City” in Philadelphia, Pennsylvania. River City, an 8.2 acre area of land alongalR&vBrd,
was marketed as a dgillion-squarefoot mixeduse development, featuring several 600-foot
skyscrapers. However, in actuality, applicable zoning regulations onlytfeztrRiver City to
be developed as a small fraction of the advertised square footage, with buildings orlgt125 f
tall.

In early 2006, nomparty Ravinder Chawla andPiladelphia businessman, nparty
Richard Zeghibe, allegedly developed a plan by which they would purchase ahd Ryvér
City site, hoping to secure a muttillion-dollar proft. In May 2006, Chawla and Zeghibe
contracted to purchase River City for $32.5 million through a special purchage amdit
Charles M. Naselsky, a partner at Cozen, and later, Blank Rome, negotiatedttaet©n
behalf of Zeghibe Next, Chawla exadgeda “sham” contract to purchase the same property for
$50 million, artificially inflating the property’s worth.

Chawla and Zeghibeontracted with James Rappoport to develop plans for the River
City site. The design was elaborate, consistingglit towers along the Schuylkill River in
Philadelphia. Rappopoaiso developed a threkmensional computer model, complete with an
animated flythrough, a PowerPoint presentation, drawings and schematics and a promotional
memorandum describing the designs. In September Zegéjbe and Chawla contracted to sell
the site to Eli Weinstein for $62.5 million. Later, Weinstein, Chawla, and other @agsowiould
solicit Berger as an investor in River City. Berger alleges #isaa result of intentional
misrepresentations regarding the zoning restrictions, from December 2086uary2007, fe

invested at least $27 million in River City through Weinstein.



Defendant C&W completed appraisails the River City project, one afhich was
instrumental in Berger'satision to invest in the venture. This report was authored by Gerald B.
McNamara and Daniel J. McNei#statecertified appraisers-and purported to comply with the
Uniform Standards of Professional Appraisal Practice (“USPARC&W was retained by
Naselsk, while he was at Cozen, to appraise the River City project, and included the “sham”
$50 million sales contraeimongChawla, Zeghibeand the originaspecialpurpose entityn its
appraisalsbutnevertheless completenb real due diligence on this salbistory. As of August
2006, C&W valuedhe River City site at $77 million, whidPlaintiffs contend was an
“enormous” increase over the valuation that McNamara had originally assigiedsitet29
months prior. The 2006 appraisal did not mention the 2004 appraisal, and Plaintiffs claim they
were unaware of it.

Plaintiffs also claim that C&W knew that the River City project could not be built as
marketed giventhe alicable zoning criteriandthe fact that the projeetxceededhe
permissible square footage ratio by 25.48%. Instead, Plaintiffs contend, C&W giraplimed
that the project would eventually comply somehow with the restrictions, witha@lbslisy these
assumptions to Plaintiffs. Moreover, Plaintiffs add that C&W made little effakttiermine the
physical viability of the proposed skyscrapers, despite the fact that 80 to 8b&oRif/er City
property is within a designated flood plain. According to Plaintif&W\Cs recklessness is
apparent fronthe fact that in March 201¢he Riwver City site was sold for $3 millieronly 4%
of C&W'’s 2006 and 2007 valuations of its worth.

Chawla and Naselskyoth knew of the 125-foot height limitation by 20@6,evidenced
by an email fromNaselsky, then at Blank Rome, to Chawla and others noting that the building

height “will be capped at 125 ft from grade,” with respect to the River Citge@roRappoport
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also allegedly lobbied Philadelploéficials in an attempt to get the height limitation lifted.
However, Plaintiffs claim, all efforts weraade to keep the 1466t limitation a secret, with
Naselsky and another Blank Rome partner, William F. Kerr, Jr., writing a Nuare2006
memorandum daussing the River City project that omittay mention of the limitationThis
memo was purportedly provided to putative investors irsitlieechowever, Plaintiffs never
viewed it. One potential investor, Kennedy Funding (“Kennedy”) did see the memo, and later
provided $20 million for the acquisition of the sitBespite attempts to loblifie Philadelpia
City Council, the 125-foot height ordinance was unanimously approvétePhiladelphia City
Council on December 14, 2006, and no exception was made for the River City project.

As noted, Berger was first approached about investing in River City in November 2006.
He traveled to Philadelphia in December 2006, at Weinstein’s suggestion, andhmet wit
Rappoport, Chawla, Weinstein, altédrk Sahayaa real estate broker. Rappoport showed
Berger his three-dimensional model, drawings, and PowerPoint presentatiomgi#taiRiver
City plan, all of which showcased buildings over 50 stories Bdkger alleges that he was
falsely informed that the tall buildings could be built “as of right.” After exargitie C&W
2006 appraisal, Berger began investinthim River City projectadvancing the first of his funds
on December 18, 2006eventuallycontributing $27 million to the doomed enterprise.

B. Pennsylvania Litigation

These events have been the subjegratracteditigation in theU.S. District Court for
theEastern District of Pennsylvanidn March 2007, Berger first brought suit against Weinstein
and Chawla, alleging fraud and conversioSedDeclaration of John G. Harkins, Jr., Dkt. No.
17 (“Harkins Decl.”), Ex. A.)Several other defendants wertelaadded to this actio®érger ),

including the special purpose entity Naselsky and Chawla used in their orignsaictian.
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Eventually, these defendants moved for summary judgment, and the Pennsylvaniadistric
dismissed on standing grounds, as the monies advanced by Berger came from varioughfunds
which he was affiliated, but did not originate from Berger direcHge Berger v. WeinsteiGiv.
A. No. 07-994, 2008 WL 3183404, at *4-{&.D. Pa. Aug. 6, 2008)aff'd, 348 F. App’x 751 (3d
Cir. 2009). Berger then had the claims of his investing entities assigned to hinedradrfeéw
suit with similar allegations relating to the River City projecPhiladelphia on August 20, 2008
(Berger Il). (Harkins Decl., Ex. C.Berger also filed #¢hird suit on December 18, 2008
(Berger 1ll) (id., Ex. D), which was eventually consolidated witrger Il. This consolidated
action latemwent to trial, with a juryfinding Weinstein, Chawla, and Sahaya liable for various
iterations offraud, conspiray to defrad, and unjust enrichment, and awarding Berger millions
in damages. Id., Ex. E.) The district court denied Chawla’s pw&t motion for a judgment as
a matter of lawBerger v. ZeghibeCiv. A. No. 08-5861, 2010 WL 4054274 (E.D. Pa. Oct. 14,
2010), and the Third Circudffirmed the judgmeng65 Fed. App’x 174 (3d Cir. 2012).

C. Procedural Background

Plaintiffs filed the instant action in December 2{Dkt. No. 1), and all defendants filed
their joint motion to change venue in January 2013 (Dkt. No. 16.) Also in January 2013, Cozen
answered (Dkt. No. 14) and C&W moved to dismiss the Complaint (Dkt. No P2&intiffs
filed an amended complaint in February 2013 (Dkt. No. 50), and, in March 2013, both Blank
Rome and Cozen answered (Dkt. Nos. 55, 56). Also in March 2013, C&W again moved to
dismiss. (Dkt. No. 58.)
Il. Standard for Transfer

Title 28 U.S.C. § 1404(a) provides: “For the convenience of parties and witnesses, in the

interest of justice, a district court may transfer any civil action to any oistecctiwhere it might
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have been brought . . . Accordingly, the “threshold question,” when determining whether
transfer is appropriatés whether the actiooould have been brouglatiginally in the transferee
forum. Atl. Recording Corp. v. Project Playlist, In603 F. Supp. 2d 690, 694-95 (S.D.N.Y.
2009) (Chin, J.).After a court determines thtte action could have been permissibly brought in
the transferee forum within the strictures of 28 U.S.C. § (8%1t then must examinethether
convenience and the interests of justice warrant a trariSgorldwide.com, Inc. v. Interland,
Inc., No. 06 Civ. 2503 (LBS), 2006 WL 1716881, at *3 (S.D.N.Y. June 21, 2086&ying
concluded that this case ‘might have been brought’ in the proposed alternative theti@durt
must now examine whether a transfer is warranted for the convenience of tbe guaatti
witnesses and in the interest of justice.lf).determining whether transfer is in the interests of
convenience and justice, tBecond Circuit has specified several factors to which courts must
look:

(1) the plaintiff's choice of forum, (2) the convenience of

witnesses, (3) the location of relevant documents and relative ease

of access to sources of proof, (4) the convenience of parties, (5) the

locus of operative facts, (6) the availability of process to compel

the attendance of unwilling withesses, and (7) the relative means of
the parties.

? Title 28 U.S.C. § 1391(b) provides:

A civil action may be brought

(1) a judicial district in which any defendant resides, if all
defendants are residents of the State in which the district is located,;
(2) a judicial distict in which a substantial part of the events or
omissions giving rise to the claim occurred, or a substantial part of
property that is the subject of the action is situated; or

(3) if there is no district in which an action may otherwise be
brought as mvided in this section, any judicial district in which
any defendant is subject to the court’s personal jurisdiction with
respect to such action.



New York Marine and Gen. Ins. Co. v. Lafarge N. Am., 589 F.3d 102, 112 (2d Cir. 2010)
(quotingD.H. Blair & Co., Inc. v. Gottdiene62 F.3d 95, 106-07 (2d Cir. 2006) (quotations
omitted)). To this basic structure, other factors have been addedléat a careful balancing
among the interests at stake in a given litigatiSee, a., Everlast Worlds Boxing
Headquarters Corp. v. Ringside, Inblo. 12 Civ. 5297 (PAE), 2013 WL 788054, at *6
(S.D.N.Y. Mar. 4, 2013) (“Assessing whether transfer is a valid exercisaretion requires
the Court to balance various factors: (1) the convenience of the witnesses;c@)wbeience of
the parties; (3) the location of relevant documents and the relative ease of asoessds of
proof; (4) the locus of operative facts; (5) the availability of process to dahgpattendance of
unwilling witnesses; (6) the relative means of the parties; (7) the forum’s familAatiityhe
governing law; (8) th weight accorded the plaintséfchoice of forum; and (9) trial efficiency
and the interests of justice.” (citations omitted)iygin Enter. Ltd. v. Am. LongevijtiNo. 99 Civ.
9854 (CSH), 2001 WL 34142402, at *8 (S.D.N.Y. Mar. 1, 2001) (same (citations omitted)).
“Section 1404(a) strives to prevent waste ‘of time, energy and money and to protect
litigants, witnesses and the public against geseary inconvenience and expensén’re
Nematron Corp. Sec. Litig30 F. Supp. 2d 397, 399 (S.D.N.Y. 1998) (quotMitshire Credit
Corp. v. Barrett Capital mt.Corp, 976 F. Supp. 174, 180 (W.D.N.Y. 1997) (internal
guotations omitted)). And as such, motions for transfer are within the “broad discdtibr”
trial court. 1d. (quotingLinzer v. EMI Blackwood Music In®©04 F. Supp. 207, 216
(S.D.N.Y.1995) andn re Cuyahoga Equip. Corp980 F.2d 110, 117 (2d Cir. 1992))he
aforementioned factors aid in, and guithés analysis; nevertheless, “[t]here is no rigid formula

for balancing these factors and no single one of them is determinative. Instegdngvthe



balance is essentially an equitable task left to the Court’s discretianev v. Larew No. 11
Civ. 5771 (BSJ) (GWG), 2012 WL 87616, at *3 (S.D.N.Y. Jan. 10, 2012) (quotations and
citation omitted). It is the defendant’s burden to show, through clear and convincing evidence,
that transfer is appropriat&/irgin, 2001 WL 34142402, at *&ccord Atl. Recording603 F.
Supp. 2d at 695 The burden resten the moving party to make a ‘clear and convincing’
showing that transfer under Section 1404(a) is progeitihg Millennium, L.P. v. Dakota
Imaging, Inc, No. 03 Civ.1838 (RWS), 2003 WL 22940488, at *6 (S.D.N.Y. Dec. 15, 2003)
(“The burden is on the moving party, here defendants, to make a clear and conviogimg sh
that transfer is proper.” (citations omitt@d)
[I. Application of Law to Facts

Plaintiffs do not dispute that the threshold requirement for § 1404(a) analysis has been
met: namelythat this action could have been brought in the Eastern District of Pennsylvania
under 28 U.S.C. § 1391(b)(1), as Defendants are residents of Philadelphia, Pennsy®emia. (
Memorandum of Law in Opposition, Dkt. No. 48 (“Pl.’s Opp.”), at 4 n.2.) Accordingly, the
Court turns tahe factor analysis determining whether the interests of convenience and justice

warrant transfer.

A. Factors
1. Convenience of Parties and Witnesses
a. Convenience of the Parties

As a general rule, “plaintiff ghoice of forum is entitled considerable weight, and should
not be disturbed unless the balance of the several factors is strongly in favor oétitadef
Orb Factory, Ltd. v. Design Sci. Toys, Lt6.F. Supp. 2d 203, 210 (S.D.N.Y. 1998jation

omitted) Accordingly, when “the balance of convenience is in equipose, plaintiff's chibice o
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forum should not be disturbed.Levine v. Arabian Am. Oil CoNo. 84 Civ. 2396 (RLC), 1984
WL 1247, at *2 (S.D.N.Y. Nov. 16, 1984quotations and citation omittedMoreover, given
these considerations, where a venue change would merely “shift the inconvdémenoae
party to another,” the balance cuts against tran§gee Orb6 F. Supp. 2d at 21@gcord Virgin
2001 WL 34142402, at *9 (“The convenience of the parties does not weigh in favor of transfer
where such transfer would merely shift the inconvenience of litigatingantecular forum from
one party to the other(titation omitted).

While Defendants all have New York offices, as the facts underlying Pldictdfss
are associated with a Philadelphia real estate transaction in which the Phitatedpiches of
the defendangéntitieswere involved it seemdogical that Pennsylvania would obviouslky b
more convenient for Defendants. NeverthelB&sintiff Berger although a British nationahas
established that New York is more convenient for him given his religious msaatid family
ties to the region. See generallipeclaration of Berish Bery in Opposition to Defendants’
Motion to Transfer Venue (“Pl.’s Decl.”) (noting that he has rented an apartmietn York
since 2008, has myriad family here, and is a follower of the Grand Rabbi of Satratad lioc
Williamsburg, Brooklyn).)

While Phladelphia may indeed be more convenient for DefendBetger chose New
York for his own convenience, and as a venue change would merely “shift” the inconeenienc
from Defendants to Berger, this factor weighs in favor of Plaintiffs.

b. Convenience of Witneses

“Courts typically regard the convenience of witnesses as the most impartotin

considering a 8 1404(a) motion to transfeHérbert Ltd. P’ship v. Elec. Arts In825 F. Supp.

2d 282, 286 (S.D.N.Y. 2004¢gitations omitted)accord Everlast2013 WL 788054, at *6 The
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convenience of witnesses is an important consideration, and has often been destr#ed as
single most important § 1404(a) factor.” (citing casetl).evaluating this factor, the court
should look beyond the quantity of watsses and assess the quality of the testimony to be
offered.” Larew, 2012 WL 87616, at *4 (quotations and citations omittadgord Herbert Ltd.
P’ship v. Elec. Arts In¢.325 F. Supp. 2d 282, 286 (S.D.N.Y. 2004) (“When assessing the
convenience of withesses, a court does not merely tally the number of witnessesiddanr
the current forum in comparison to the number located in the proposed transferee forum.
Instead, the court must qualitatively evaluate the materiality of the testimony thatrtésses
may provide.”(citing caseg) In order to do so, a court must necessarily be provided some idea
of what the testimony of important witnesses shalldoeordingly, “[a] party seeking to rely on
the convenience of the witnesses factor must identify the material withessagpahda general
description of what their testimony will coverDealtime.com v. McNulfyi23 F. Supp. 2d 750,
755 (S.D.N.Y. 2000jfcitation omitted)accord Gen. Elec. Capital Corp. v. Titan Aviation, LLC
No. 06 Civ. 4795 (LTS)(FM), 2007 WL 107752, at *6 (S.D.N.Y. Jan. 16, 2007) (“The moving
party must supply an affidavit that contains detailed factual statements explahy the
motion should be granted, including information on the potential principal withessgsaatb@a
general statement as to their testimony. ‘Vague generalizations and faitlearly specify the
key witnesses to be called, along with a statement concerning the natweie tefsttmony, are
insufficient basis upon which to grant a change of venue under § 1404(a).” (qDobing F.
Supp. 2d at 20@nternal citation omittey.

As a threshold matter, Plaintiffs submit that Defendants have not carriecetingsite
burden by failing to submit an affidavit with their moving papers specifying both tpened|y

material witnesses, together with their respective locations and likely tegtir(felis Opp. at
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10.) The Court disagrees. First, together with their motion, Defendants prowmetfidavits
which specified the locations of variopstential withesses.SeeDeclaration of Ira A.
RoseneauDkt. No. 18 (“Roseneau Decl.”); Declaration of Jayne A. Risk, Dkt. No. 19 (“Risk
Decl.”).) And while potential testimony was not provided in those declarafbmiendants
memorandum lists the putative witnesses, together with their role in the alleged ,sgiverge

at the very least a general indication of the testimdfor. example, Defendants cite the
following witnesses: (1) Zeghibe, one of the purported orchestrators oftbe@iy projet,

who lives in the suburbs of Philadelphia and works in Philadelphia proper; (2) McNamara, one
of the C&W employees who prepared the relevant 2006 appraisal of the Rivet&ityhs
resides in Pennsylvania and works at C&W in Philadelphia; (3) McAl&i&W employee who
prepared the 2006 appraisal, who works in New York City; (4) Rappoport, the creator of the
architectural models and plans that were driving forces behind Plaimifesstment in River

City, who lives and works in Philadelphia; (5) l€arDaroff, a designer alleged to have
participated in the scheme with her husband, Rappoport, who resides and works in Phijadelphia
(6) Naselsky, one of the alleged integral parts of the scheme, who is noeenatad in federal
prison in Brooklyn for urelated charges; (7) Kerr, the allegedazghor of the Blank Rome
zoning memo, who resides in Pennsylvania and works in Norristown, Pennsylvania; &,Cha
one of the orchestrators of the purported scheme, who lives in Abington, Pennsylvania; (9)
Weinstein, the “principal tortfeasor” agaiidaintiffs, who lives in New Jersegnd(10)

Sahaya, a real estate broker allegedly involved in the scheme who lives in Neyahersvorks

in Philadelphia. In addition, PlaintffnameBerger and Kennedy Funding as withesses, noting

that Kennedy-locatedin Englewood Cliffs, New Jerseywill testify as to the C&W appraisal
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and the Blank Rome memorandum, together with its provision of $20 million for the finafficing o
River City.

Of these 11, nonparty withessesix individuals live or work irthe Philadelphiaarea
while five live or work in New York City, Brooklyn, or New JerseRlaintiffs claim that the
Pennsylvanidsased witnesses are nothing more than tangential witnesses, cited by Diefandan
an attempt tdpad” their 8 1404 motion with withesses outside of the Southern District of New
York. Moreover, Plaintiffs note that it is not the number of witnesses that is disposititresf
particular factor, but rathethe weight of their respective testimony. While the Court agrees that
sheer force of numbers will nobnvert several inconsequential witnesses into an amalgamation
of important ones, Plaintiffs’ characterization of the witnesses cited by@eafes seems, in
most cases, incorrect.

Although at fist glancethe testimony oMcNamara, Kerr, and Daroff, adif whom
reside and work in Pennsylvansgems okquivalentvalue to that of McNeil, Sahaya, and
Kennedy, who are located in New York and New Jersey, the former grdikeilygoffers more
potental insight into the particular scheme alleged in this Compla&tinst, McNamara and
McNeil, C&W employeesauthored therucial 2006 @praisal togetherMcNamaras testimony
may be of slightly more impgrhowever, as he did provide a valuation forRmneer City site in
2004, as well as 2006, so ten testify concerninthe discrepancies in those two valuations.
(Compl. at 950-51) Secondthesubstance of Kerr’s testimony, a Blank Rome partner who
allegedly ceauthored the zoning analysis memorandum with Naselsky, is roughly equivalent to
that of Sahaya, a “middleman” betwe@hawla and Weinstein, as both can provide some insight
into their observations and involvement, but neither served as a central organizetle§éte a

scheme.Again, howeer, Kerr, as a cauthorwith a central playerNaselsky—may have some
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added testimony concerning Blank Rome’s role in portraying the Riveri@tgsa sound
investmentwhich is central to Plaintiffs’ fraud claimThird, Daroff, Rappoport’s wife, is ho
mentioned in the Complainyhich, Plaintiffs argue, diminishes thatptive value of her
testimony. Nevertheless, sbeuldcertainly be called as a witnesdlns case. For example, the
Complaint inBerger Ill, which named Daroff as a defendantegdid that Daroff's design firm
created “elaborate development plansit the behest of Chawla and Zeghibe—*to appear to
justify a $52 million mortgage on the same property [Chawla and Zeghibe] weteaping for
$32.5 million.” (Harkins Decl., Ex. D., at § 41.) Daroff, as Rappoport’s wife and business
associatethuswasallegedly intimately involvedh the creation of the three-dimensional models
that were so effective iconvincing Bergeto invest. While Plaintiffs contend that Kennedy, a
New Jerseypased fund that invested $20 million in River City, is a critical witness, more
important tharthe tangential witnesses cited by Defendaihes Complaint suggests otherwise,
mentioning Kennedy onlthree times. $eeCompl. at {1 120-21.Kennedy’s fundig was
“critical” to the purchase of RiveCity; however, it is hard to imagine that the testimony of
another investor could be more central to proving Plaintiffs’ case than that néliidual who
was allegedly contracted to advertise a developmenwidminfeasible in light of zoning
restrictions. Moreover, although Sahaya lives in New Jerseyydiksin Philadelphia
Accordingly, for three of the six witnesses just discussed, who are of amatexequal
importance, Philadelphia is more convenient; for one of the silgdelyphia is equally
convenient; and for two, Philadelphia is less convenient.

Additionally, Rappoport, Zeghibe, Chawla, Weinstein, and Naselsky are remmed
potential witnesses, with Plaintiffs underscoring the importance ol@h#Veinstein, and

Naselsky'stestimony. Despite Plaintiffs characterization to the contr&gppoport and
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Zeghibe’spotential testimony seems te bfcrucialimport; in fact, Rappamt and Zeghibe are
mentioned 18 and 14 times, respectively, in therajive Complaint.Rappoport, the creator of
theallegedly convincinghreedimensional model of the River City site, purportedly emailed
Chawla in 2007, discussing McNeil's awareness of thef@@6restriction. (Compl. at 1 85.)
Rappoport also alleggdlobbied Philadelphia officials in an attempt to get the height restriction
lifted. (Id. at § 115.) Rappoport’s plans were also the subject of the Blank Rome memorandum.
(Id. at 11116-118.) Moreover, the Complaint includes a description of a “sareemails,” sent
by Naselsky to Chawla, Zeghibe, and Rappoport, in which Naselsky reported on the 125-foot
restriction’s durability and expressed a desire to convince the mayor of Philadelphia to veto the
bill. (1d. at 19126-129.) Rappoport himself isited in the Complaint as writing to Naselsky
regarding the restrictigri[t]his is a real crisis. . . . This is a Billion Dollar issuelid.(at 120
(alteration in original).) Importantly, the December 6, 2006 meeting, which Berger attended to
learnabout the project, was held at Rappoport’s Philadelphia office, and Rappoport himself
displayed the plans and models of the site for Berger.

Zeghibe and Chawla are also crucial witnesagsshey allegedly developed the original
plan by whichthe River Gty property would be flipped for a profitld; at 1] 22-23.) Zeghibe
and Chawla arenentioned throughout the Complaint, engaging Rappoport to credRevtdre
City designs and contracting with Weinstein to sell River Citg. &t 1 2628.) In sum,
Rappoport, Zeghibe, and Chawlal-crucial figures in the Complairtare all located in
Philadelphia. Weinstein and Naselsky are also undeniably important assesingisen their
integral role in alleged fraud. Artey are located in New Jersey and dkign, respectively.

However, Weinstein’s hometown of Lakewood, New Jersey is essentially egoidisim
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Philadelphia (69.5 miles) and New York City (68es) Accordingly, the analysis of
Weinstein’s convenience is neutral, favoringtinei Plaintifs nor Defendants.

Finally, Plaintiffs as notedpname Naselsky as a crucial witness point with which
neither Defendants nor the Court disagrees, as he is mentioned 60 times in the operative
Complaint and was at the very heart of the alleged frawkelSky is currently sarcerated in
federalprison, where he will remain until 2017, and is presently housed in a facility in Brooklyn,
New York In support of their position that it would be enormously inconvenient for Naselsky to
be transported to Philadelphia, Plaintiffs cite numerous cases denyingrtransféthedistrict
in whicha putative witness is incarcerate&eéPl.’s Opp. at 11 (citing cases).) And while
Naselsky’'s presence near the Southern Distfitdtew York isa factor that weighs favor of
maintenance of the action here, he is, after all, only a single witness lehepresence
adjacent to this district fails mvercome Rappopdst Zeghibés, and Chawla’s presence in the
Eastern District of Pennsylvania. The cases citeBlawtiffs support the view that a witness’
incarceration in or near a district weighs in favor of keeping a case, sfeiamng a case, to that
district They do not, however, support the view that incarceration alone is sufficient to override
other witnesses, who aeguallyimportant, who reside in another localeee, e.gSolar v.
Annetts 707 F. Supp. 2d 437, 442 (S.D.N.Y. 2010) (“The convenience of the parties and non-
party witnesses is generally viewed as the most important factor, apaetiBcally enumerated
in the venue transfer statute. Heakt remaining Defendantseside in the Northern District.
Moreover, Solar is currently incarcerated at Collins in the Western Distidew York—which
is closer to the Northern District than this Distdaneaning this critical factor weighs in favor
of transfer. Documents and other evidence relevant to the actions of Defendants are also in the

Northern District” (citations anitted) (emphasis addedgEC v Lybrand No. 00 Civ. 1387
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(SHS), 2000 WL 913894, at (S.D.N.Y. July 6, 2000) (noting, in a discussion of the convenience
of the parties, that “New York is just as plainly more convenientybrand who not only has a
residence in New York but also is presently incarcerated in the SoutheintDiBlrerefore, this
factor either slightly favors the Southern District or is neutr&lipgenes v. Malcolp600 F.
Supp. 815, 818 (E.D. Pa. 198%pfisferring dnabeas caseom Pennsylvaniéo New York
where“[a]ll of the contacts that the petitioner ha[d] had in the federal justice syster] jwe
districts other than the Eastern District of Pennsylvania”; his “custodian {a&awarden at the
Federal Correctional Institution at Ray Brook, New York, where [he was]somed”; transfer
would ensure that petitioner would be treated under the same interpretation of diseoldner
prisoners incarcerated at the Federal Correctional Institution a@BiRay, New York, and
would discourage forum shoppingind “the inconvenience of transporting petitioner from New
York to Philadelphia for any hearings would make New York a more appropriate’forum
(citation omitted); Rios v. RileyNo. 89 Civ. 213, 1989 WL 86037, at *1 (S.D.N.Y. July 27,
1989) (holding that Defendants failed to show that convenience or justice warrantest trans
from the Southern Districtp the Western District of New Yorkyven though Plaintiff had been
incarcerated in the Western District of New Yankfing that Plaintiff wagsurrently incarcerated
in the Eastern District of New York on Staten Island

Plaintiff claims that of the six “key witnesses” identified in their oppostidiaselsky,
McNeil, McNamara, Berger, Kennedy, and Chawldew York is more convenient for four of
them (all but MNamara ad Chawla). And, to remedy the inconvenience for the Pennsylvania-
based witnesses, Plaintiffs assert that theypeepared to depose those witnesses in Philadelphia
if necessary.(Pl.’s Opp. at 13, 15.) This analysis, however, ignores thiyreéthe potentially

crucial, Pennsylvania-based witnesses cited by Defendants and overlooks thatgdhsibil
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McNamara and Chawla’s involvement with the case may extend beyond depositinartgso
presence at trial or other involvement, thus reindePlaintiffs’ solution for those particular
individuals an imperfect oneAnd while Defendants indeed reference Plaintiffs’ prior litigation
in their descriptions of likely witnesses, as discussed, with the exception d¢f, Derf@ndants’
Philadelphiabasedwitnesses are mentioned consistently througtitmComplaint in the instant
casee.g, Chawla (57 times); Rappoport (fiBhes); Zeghibg14 times). Naselsky(mentioned

60 times in the Complaint) the only comparable ngparty witness with tieg New York

And, while it isundoubtedlydifficult to remove incarcerated individuals from prison to testify in
general once thus removed it is not clear thhifting a prisoner from Brooklyn to Manhattan is
overwhelmingly more convenient than drivitigat same prisoner ti€0-odd miles to
Philadelphia. Again, while Naselsky’s presence in New York, albeit not withisdbthern
District, weighs in favor of Plaintiffs based on sheer proximity, it is not enaugherride the

fact that all other crucial witness@Shawla, Zeghibe, and Rappoppdave Weinstein, are
Pennsylvania-basedlaintiffs also cite Berger as a twelfth witness for whom New York is more
convenient, evening the split of witnesses to six who are Philadéipkid four who are New
York- or New Jerseypased’ and two for whom either New York or Philadelphia would be
equally convenient However, it is wellestablished that courts “give[] the inconvenience of
party witnesses less weight than [they do] that of nonparty withesSet"v. Bey Transp. Go.

No. 95 Civ. 9329 (PKL), 1997 WL 407247, at *3 (S.D.N.Y. July 21, 198ifations omitted);

3 Zeghibe, Chawla, Rappoport, McNamara, Daroff, and Kerr are all Philad&péial

* Naselsky, Kennedy, McNeil, and Berger are all New YorkNew Jerseypased, and the
Southern District of New York is closer to them than Philadelphia.

®> Weinstein and Sahaya are neutral, as Weinstein’s home is equidistant frotielphitand
New York, and Sahaya lives in New Jersey but works in Philadelphia.
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accord Se&SPN, Inc. v. Quiksilver, Inc581 F. Supp. 2d 542, 547 (S.D.N.Y. 2008)
(“Moreover, ‘[t}he convenience of ngparty witnesses is accorded more weight than that of
party witnesses.’(quotingindian Harbor Ins., Co. v. Factory Mut. Ins. €419 F. Supp. 2d
395, 402 (S.D.N.Y. 200Fplteration in original))).

Accordingly, the convenience of the witnesses militates in favor néfeEato
Pennsylvania, as four of the most important witnesses (Zeghibe, Chawla, Rappoport, and
McNamard are Philadelphia-based and only one of most cruciapaoty-witnesses (Naselsky)
is located closer to the Southern District of New York than Philadelphia.

2. Location of Documents and Sources of Proof

The location of documents and sources of proof is another consideration in the § 1404(a)
calculus. However[tlhe location of documents and records ‘is not a compelling consideration
when records are sidy portable.” Am. Eagle Ouitfitters, Inc. v. Tala Bros. Cq57 F. Supp.
2d 474, 478 (S.D.N.Y. 2006¢¢itations omitted) Defendants contend that the vast majority of
the relevant documentation is located in the Eastern District of Pennsylvaing that the law
firm defendants’ records are in Philadelphagethemwith the records of C&W. Moreover,
Philadelphia City Council records are, of course, in Philadelphia, together witbutteecords
from the prior, related litigationNo records ge located in the SoutheBistrict of New York,
althoughPlaintiffs assert that Plaintiffs’ documents are‘laltated outside of Philadelphia,
including in New York, in Mr. Berger’'s home office” in Brooklyn. (Pl.’s Opp. at 1Plintiffs
also assert that all records cited by Defendants are &asisferrable and accessible online.
Am. Steamship Owners Mut. Prot. & Indem. Ass’n, Inc. v. Lafarge N. Am4Tdd-. Supp. 2d
474, 484 (S.D.N.Y. 2007aff'd sub nom. New York Marine & Gen. Ins. Co. v. Lafarge N. Am.,

Inc., 599 F.3d 102 (2d Cir. 2010) (“The location of relevant documents is largely a neutral fact

18



in today’s world of faxing, scanning, and emailing document$fgre, there are no special
factors that suggest the documents are not abtessiline, including the City Council records,
which are available at the Council’s Legislative Information Cendacordingly, this factor is
neutral, except to the extent tlsaime othe Rennsylvania defendants’ documentaynotbe
available online and would have to be transported to the Southern District of New York,
something which Defendants have soggestd

3. Locus of Operative Facts

“The locus of operative facts is a ‘primary factor’ in determining whdthé&ansfer
venue.” Id. at 485 (diation omitted). This factorwill “substantially favor[] transfer from this
district when a party ‘has not shown that any of the operative facts aroseSouttern District
of New York.” Everlast 2013 WL 788054, at *8 (quotirngr. Boy GmbH v. Nationwide Ins.
No. 96 Civ. 3217 (AGS), 1996 WL 350699, at *2 (S.D.N.Y. June 25, 1996)). Thus, in these
instances, the interests of justice tend to be best sbyvednsfer to a district where the key
operative events occurred. .” Id. (citation omittel).

Defendants assert that nearly all of the events underlying the Congaeinted in
Philadelphia; Plaintiffs contest thetassification arguing that “Defendants ignore the fact that
Plaintiffs’ injuries have a direct connection to New York,” citthg factthat Berger was
originally solicited in New York, drove from New York to Philadelphia for Defendants
presentation, and suffered injuries overseas, rather than in Philadelphia. The @gueedis
with Plaintiffs’ characterization, as Philadeialis clearly the locus of the alleged frathdt is
central to the ComplaintFor example, the scheme was developed in Philadelphia, by two
Philadelphia businessmen (Compl. at I 23); the real property that is the subjeceatitbi

fraud, River City, is located in Philadelphia, along the Schuylkill Rixerat § 26); Rappoport, a
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Philadelphia architect, developed the plans and models used to advertise ttig;shege
designs were shown to Berger at a meeting that occurred in Philadedphiaf(132, C&W, a
Philadelphiabased company, performed the relevant appraisals upon which Bergeridekéd (
11 29-45); the Philadelphi@ity Council decision confirming the height restriction occurred, of
course, in Philadelphiad; at 1153, 56); Naelsky, then a partner at Cozand later Blank
Rome, based in their Philadelphia offices, was intimately involved in all aspehts aifeged
fraud Gee, e.qg.id. at T 23); anall prior litigation involving the River City fraud occurred in the
Easten District of PennsylvanisseeHarkins Decl., Exs. A5.) The fact that Berger droue
Philadelphia from New York and reviewed the 2006 appraisal in London camalgra nullity
theoperative facts’ clear ties to the Eastern Distrid®ehnsylvania. At bottom, the alleged
fraud was primarily perpetrated by Pennsylvamged individuals, working for Pennsylvania
companies, and involved sales, investments, and appraisals associated with eeil jocgied
in Philadelphia, Pennsylvania. Moreoveg tiestrictiorthat allegedly destroyetie value of the
River City site is an ordinance approved by the Philadelphia City Council and sigiied b
mayor. Without a doubt, the locus of operative facts constitutes the Eastern District
Pennsylvania Additionally, there are no facts alleged to have occurred in the So#sern
opposed to the Eastern) District of New Yo#ccordingly, this factor weighs heavily in favor
of transfer
4. Availability of Process to Compel the Attendance of Witnesses

Pursuant to Federal Rule of Civil Procedure 45, a court may issue a subpoena to any
witness outside its district “within 100 mile$ the place specified for the deposition, hearing,
trial, production, or inspection.” Fed. R. Civ. P. 45(b)(2)(B). Defendantewdtitat the

Court’s subpoena power under Rule 45 would fail to reach Zeghibe, Rappoport, Daroff, Chawla,
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and Kerr, stating that they are beyond the d0@-limit. (Def.’s Mem. at 14.) “[T]he 100 mile
radius inRule45is measured in a straight lineg., ‘as the crowflies,” and not by the usual

driving route.” Universitas Educ., LLC v. Nova Grjnc., No. 11 Civ. 159QLTS)(HBP), 2013
WL 57892, at *2 (S.D.N.Y. Jan. 4, 201@)ting cases)accordSchwartz v. Marriott Hotel

Servs., InG.186 F. Supp. 2d 245, 251 (E.D.N.Y. 2002) (“Moreover, to a reasonable degree of
certainty, the Court finds it likely that the four allegedly npamty witresses are subject to this
Court’s subpoena power. The 100 mile travel rule set forth in Rug(2%{s measured from a
person’s residence, workplace or place in which he regularly conducts businessethbe of
measurement is by a straight line rather than the usual ‘travel route methadtihgHill v.
Equitable Bank, Nat'l Ass;i15 F.R.D. 184, 186 (D. Del. 1987James v. RunyoiNo. 91 Civ.
246, 1993 WL 173468, at *2 (N.D.N.Y. May 17, 1993) (“The ‘100 mile’ provision in the Federal
Rules is measured along a straight line on a map rather than along the ordirargnds

shortest route of public travel(igiting cases)).

Zeghibe resides in Merion Station, PennsylvgdRiaseneau Decl. at {,2yhich is
approximately 80 miles, as the crow fli¢s the courthouse in the Southern District of New
York, and aroun®3 miles by car.Rappoport and Daroff live in Philadelphid.(at § 3) which
is also approximately 80 miles, as the crow flies, to the New York courthousepand &2
miles by car.Chawla lives in Abington, Pennsylvanid.(at § 7), which is approximately 70
miles as the crow flies, and 86 miles by car. Lastly, Kerr lives in Harlegs@knnsylvaniad.
at 1 6), which is approximately 75 miles from the courthouse, as the crow flies, andeDbym
car. Accordingly, albf the witnesses mentioned by Defendants are, in fact, within the Court’s

subpoena power. As such, this factor is neutral.
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5. Relative Means of the Parties

“Where an apparent disparity exists between the parties, such as when anahdives
a large corporation, the court should consider the relative means of the p&tbwa/artz 186
F. Supp. 2d at 251Here, there are entities on either side of the lawsuit, and while Plaintiffs are
indeed “small family trusts” (Pl.’s Opp. at 2i)e factor is neutral, as travel to Philadelphia or
maintenancef the actiorhere in New Ydk do not impose means-based hardships for either
Plaintiffs or Defendants See Virgin 2001 WL 34142402, at *10 (S.D.N.Y. Mar. 1, 2001)
(“Though it is fair to say that Virgin has greater financial means to litigate thiisriithe Court
does not believe this factor can weigh in favor of one party or the other wherefiteegirboth
parties are significant(citations omitted) cf. Schwartz186 F. Supp. 2d at 251 (“At first blush,
this factor appears to weigh heavily against transfer, because Schsaartindividual suing
Marriott, which is undeniably a large corporation. However, the argument agairsfetris
mitigated by the fact that the District Court for the District of New Jersey is, at rbasi)és
from this Court. Thus, any increasezbst the plaintiff might face by having to litigate the case in
New Jersey is minimal.”).

6. Forum’s Familiarity with Governing Law

“To [the] extent this action raises questions of federal law, either forum is equally
capable of hearing and deciding thosestions.” Dostana Enterprises LLC v. Fed. Express
Corp., No. 00 Civ. 0747 (RWS), 2000 WL 1170134, at *6 (S.D.N.Y. Aug. 16, 2000). To the
extent, however, that a case raises state law issues, “then the greatentiaofiliae federal
court sitting in that forum militates somewhat in favor of transféd.”(citations omitted).
Regardless of whether the case is transferred to Pennsylvania or reniNems Yiork, “any

choice of law analysis will be conducted under the choice of law rules of New Yerthé a
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choice of law principles of the transferor court govern even in the transterde See id.

(citing Van Dusen v. Barragi376 U.S. 612, 821 (19649ther citations omittedl) In New York,
if there is a conflict of laws, tort actions are subjecidcalled “interest analysis,” meaning that
the laws of the forum with the greatest interest in the adjudication will agulgley v. AMR
Corp, 153 F.3d 5, 12 (2d Cir. 1998)iting cases) “Under this formulation, the significant
contacts are, alost exclusively, the parties’ domiciles and the locus of the toid."{quoting
AroChem Int’l,Inc. v. Buirkle 968 F.2d 270, 270 (2d Cir. 1992) (quotations and citation
omitted).

Here, given the aforementioned significant contacts with Pennsylviaaitgct that the
alleged tort occurred, almost entirely, in the Eastern District of Pennsy)vwath a few, isolated
aspects occurring in the Eastern District of New York and in the United Kingaaithefact
that it was committed by entities and individuals domiciteBennsylvaniat appearsighly
likely that Pennsylvaniaubstantiveéaw will apply in the event of any conflict of lanSee, e.g.
Dostana 2000 WL 1170134, at *6 (“Given the lack of contacts between this forum and the
instant dispute, as explained above, these rules would call for application of the stékanti
of Tennessee(citation omitted). Presumably, Pennsylme district courts will bdetter
equipped to apply substantive Pennsylvania state law than this Court, egpedial extent that
specific zoning ordinances may ineplicatedas the case moves forward/hile Plaintiffs are
correct in noting that, if transferred, the Pennsylvania district court wikdpaned to apply

certainNew York procedural rules pertaimjito statute of limitations and like issufahese

® While generally a federal court sitting in diversity magply the choice of law analysis of the
forum stateForlastro v. Colling No. 07 Civ. 2325865 (RPP), at *2 (S.D.N.Y. 2007), as noted
supra the Supreme Court has held that “following a transfer under § 1404(a) the transferee cou
must follow thechoiceof law rules that prevailed in thteansferorcourt.” Farens v. John Deere
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limited, procedural applications that may arise in the litigation do not overriddaihes’
relationship to Pennsylvania and the likelihood that Pennsylvania substantive lapphyll
where ever a cohét arises. Accordingly, this factdéavors transfer.
7. Weight Afforded to Plaintiff's Choice of Forum

Courts “do not lightly disturb a plaintiff's choice of venued’Connor v. FischbeinCiv.
A. No. 09-4931, 2010 WL 1053220, at *6 (E.D. Pa. Mar. 16, 2010). And “[tlhe Second Circuit
has consistently held that ‘a plaintiff's choice of forum is presumptivelyl@hto substantial
deference.” Atl. Recording 603 F. Supp. 2d at 698 (quotiGgoss v. BBC386 F.3d 224, 230
(2d Cir. 2004) (citation omtiéd)). “This deference stems from the presumption that a plaintiff
selects a forum based on convenienc®ledien Patent Verwaltung AG v. Warner Bros. Entm't,
Inc., 749 F. Supp. 2d 188, 190 (S.D.N.Y. 20{dYation omitted) The presumption in favor of
Plaintiff's choiceis strongest, however, “where the chosen forum is also the plaintiff's home.”
Atl. Recording 603 F. Supp. 2d at 648itations omitted)accord Caldwell v. Slip-N-Slide
Records, In¢.No. 10 Civ. 9106 (JFK), 2011 WL 3251502, at(8D.N.Y. July 26, 2011)
(“Generally, the plaintiffs choice of venue is given deference; however, where the chosen forum
is not the plaintiffs home forum, the choice is given somewhat less deference.” (citation

omitted)). Some courts have also noted tlaaefgn plaintiffs are afforded less deferettuan

Co, 494 U.S. 516 (1990%ee also Van DuseB76 U.S. at 612. Accordingly, the Pennsylvania
court will be required to apply New York’s choice of law rules in the event of a dooffliaw.
New York district courts, as a general rule subject to some exceptions, veisentpd with a
conflict, apply New York’s statute of limitation$See Stuart v. Am. Cyanamid Cb68 F.3d

622, 626-27 (2d Cir. 1998) (“Where jurisdiction rests upon diversity of citizenship, a federal
court sitting in New York must apply the New York choice-of-law rules and staifites
limitations. New Yorkcourts generally apply New York'statutes of limitations, even when the
injury giving rise to the action occurred outside New Yorkis general rule, however, is
subject to a traditionatatutory exception, New York’s ‘borrowing’ statute, C.P.L.R. 8§ 202.
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their domestic counterpart§ee, e.gCreaciones Maternales De Mexico, S.A. de C.V. v. Kiddie
Products, Inc.No. 94 Civ. 8007 (JFK), 1995 WL 617188, at *3 (S.D.N.Y. Oct. 20, 1995)
(“Additionally, a foeign plaintiff's choice of forum deserves less deference.” (cRipgr

Aircraft Co. v. Reynag454 U.S. 235, 255 (1981rgh’g denied455 U.S. 928 (1982) (other
citations omitted).

Here Bergercontendghat travelto Philadelphia for litigatiomelated hearigs or
conferences, and perhaps eventually for a trial, wodggmta substantial inconvenience.
Berger has “extensive family and religious connections to New York,” keepiagatment in
Brooklyn and worshiping with the Satmar community inl\atinsburg Brooklyn. According to
Berger, there is no “suitable Hasidic synagogue” in Philadelphia where hed“v®ul
comfortable praying,” meaning he would have to stay in New York and commute to
Philadelphia. (Berger Decl., at § 14.) MoreoBargeradheres to dietary restrictions in
conformance with his religious practices, and thus, would have to bring along to Philadel
“any food that [he] would require so as to conform with the specific stricturesspf@higious
diet.” (Id. at § 15.) Dueto his connections to New YorBerger asserts that, even in the event of
transfer, he will never fly from London to Philadelphia, desihigeavailability of direct flights
Instead, he will fly to New York and commute from Williamsburg, Brooklyn tda@iphia.
Given these circumstances, Berger’s choice of forymfisourse, afforded some weight.
Nevertheless, this factor does not militate as strongly against trassfevauld if Berger were a
resident of either the Southern District of New Yorkhe United States, his ties to the region
notwithstanding. Moreover, the Court notes that given the proximity of Philadelphewto N

York, and the myriad transportation options that exist between the two cities, Berger’
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inconvenience is not so severe as to prevent him from commuting for a given loearing
conference date.
8. Trial Efficiency and the Interests of Justice

Defendants contend that trial efficiency and the interests of juscelate transfer to
Pennsylvania, as “the Eastern District of Rgrvania is already familiar with the underlying
events in this case.(Def.’s Mem. at 17.) However, as Plaintiffs point out, when related cases in
a putative transferee district are no longer pending, transfer does not resnkofidation. See
In re Warrick 70 F.3d 736, 740 (2d Cir. 1995) (finding abuse of discretion in mandamus action
when district court transferred a casdely in the interests of judicial efficiencfter
determining that the transferee forum had previously addressed the@apiex facts in a
prior, related action, but where said prior action was no longer penditaggover, aBBerger |
II, andlll, were resolved more than one year ago, under the Eastern District of Pana%y/lva
Local Rules, the instant litigation witlot qualify as a “related caseE.D. Pa. Local Rule
40.1(b)(3)(“ At the time of filing any civil action or proceeding, counsel shall indicate en th
appropriate form whether the case is related to any other pending or within gear(1)
previously terminated action of this court.”). Thus, this action would not automatically be
assigned tdudge Berle Schiller, who presided otlez prior litigation. While there still might
be some efficiency given the relatively recent adjudication of closely réiadation in
Pennsylvania, the Court treats this factor as neatsahere is no efficienay consolidation
benefit to be gained by a transfer to the Eastern District of Pennsylvania.

B. Balance of Factors and Result

Based on the above analysis, two dastweigh in favor of maintaining this action in the

Southern Districof New York: (1) the convenience of tparties,and (2) the weight accorded to
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Plaintiff Berger’s choice of forumTwo factors weigh strongly in favor of transfer to tlestern
District of Pennsylvania: (1) the convenience of the witnesses, and (2) the locus oWveperati
facts. One factor slightlyfavors transfer to Pennsylvantae forum’s familiarity with governing
law; and four factors are neutrél:) the location of documents and sources of proof, (2) the
availability of process to compel the attendance of witnesses, (3) the relatwvs of the

parties, and (4) trial efficiency and the interests of justid@s tabulation, however, does not tell
the entire story, as theregenuinely only one circumstance that counsels against transfer: the
convenience of Plaintiff Berger and his resultant choice of forum.

The Court recognizes the importance of the weight accorded to a plaintdite abf
forum. That said, Berger does not live in the Southern District of New York and is not a United
States citizen. Regardless of where this litigation occurs, he will\editrg from London to the
United States. Moreover, while sensitive to the strictures of Bergagsote edicts, attending
hearings in the Eastern District of Pennsylvania, while an inconvenienegtamky possible
given the entirely feasible commute between Williamsburg, Brooklyn anddelplda. And
while these circumstances might not yield to transfer irotbmary case, theyust where, as
here,virtually all of facts relevant to the alleged tort occurred in the transferee distriobaed
of the relevant facts occurred in the Southern District of New York. Berfgeriilial and
religious ties to New Yd«, together with the location of some witnesses in New Jersg\Wew
York, are not enough to keep this case here, givecentrality of the Eastern District of
Pennsylvania to the vast majority oéthllegations in the Complaint. Moreover, Berger has
previously filed three lawsuits in Pennsylvania, one of which went to trial, eundgetihat venue
in the Eastern District of Pennsylvania, while perhaps not as convenient as venug he

feasible. At bottom, this was a Pennsylvania-based fraud, involving Pennsylvania real property,
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allegedly perpetrated by Pennsylvabesed individualsyith claimsasserted agast
Pennsylvanidased entities. Accordinglthis caseshould be decided hedistrict courtin the
Eastern District of Pennsylvania.
V. Condusion

For the foregoing reasons, Defendants’ motion to transfer is GRANTED, amnaseiss
transferred to th&.S. District Court for the Eastern District of Pennsylvania pursuant to 28
U.S.C. § 1404(a). Additionally, Defendant C&W'’s motion to dismed3ENIED without
prejudice to reapplication in the transferee Court, in accordance with theulesabf the
Eastern District of Pennsylvania and any individual practices of the jsdggmad to the case.

The Clerk of Court iglirected to close theotions at docket entry numbers 15, 27, and 58.

SO ORDERED.

Dated:New York, New York
August 28, 2013

y

J.PAUL OETKEN B
Jnited States District Judge
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