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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

In re:DPH HOLDINGS CORP,, et al.
12 Civ. 9292 (PAE)
Reorganized Debtors.
------------------------------------------------------------------------ : OPINION & ORDER
STATE OF MICHIGAN WORKERS COMPENSATION :
INSURANCE AGENCY and STATE OF MICHIGAN
FUNDS ADMINISTRATION,

DefendantsAppellants,
_V_

ACE AMERICAN INSURANCE COMPANY and
PACIFIC EMPLOYERS INSURANCE COMPANY

Plaintiffs-Appellees

PAUL A. ENGELMAYER, District Judge:

This appeal arising out of an adversary bankruptcy proceeding, involves the scope of
workers’ compensation coverage purchasenh insurance carrisrby the underlying debtor. It
pits state regulators in Michigan, who argue for broadging coverage, against the carriers,
who argue that the coverage they agreed to provide was narr@audgeMichigamaw provides
that the state workers’compensation fund will provide workers compensatmoamployees
when an employer cannot do so, this litigation ultimately affects who is rebjeofwsi payng
workers compensation benefits to various employees of the debtdrdbeasnotaffectwhether
some entity has that responsibility.

Presently at issue before the Court is a November 1, 2012, order by the Hon. Robert D.
Drain, United States Bankruptcy Judge, granting summary judgment in faberiasurance

carriers ACE American Insurance Company aRdcific Employers Insurance Company
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(collectively, “ACE”) on the coverage issue. The regulatetee State oMichigan Workers’
Compensation Insurance Ager(tlye “Agency”) and thé&tateof Michigan Funds
Administration(the “Funds Administration,” and collectively with the Agency, thechigan
Defendants)—appeal that order. For the reasons that follow, the Bankruptcy Court’sotdsisi
affirmed
|. Background®

Delphi Corporation (or “Delphi”), the debtor in the underlymankruptcy proceeding,
washeadquartered in Troy, Michigamn 2005, Delphi filed for Chapter 11 bankruptcin
October 2009it was eventually reorganized into DPH Holdings Cofpe dispute here involves
the scope of coverage undeorkers’ compensation insurance policies that Delphi entered into
with ACE.

A. Michigan’s Workers’ Compensation Laws

Like many states, Michigamequires thaemployersprovidetheir in-state employeesith
workers’ compensation insuranc8eeWorker’s Disability Compensation Act 0959
(“WDCA"), Mich. Comp. Laws Ann. 88 418.104t seq.Under Michigan law, there ate/o
methods by which an employer can do so: (1)y[igceiving authorization from the director to
be a selinsurer”;or (2) “[b]y insuring against liability with an insurer authorizedremsact the
business of worker’'s compensation insurance witHichigan].” Mich. Comp. Laws Ann.

§ 418.611(1f Each method requires approval from the director of the Agency, which is charged

! The Court’s account of the underlyifartsof this case, which are undisputed unless otherwise
indicated, is drawn from items designated for the recorappeal. SeeDkt. 2—3. The Court

cites to them by the docket number used in the underlying bankruptcy adversagdprgcNo.
09-1510 (RDD) (“Bankr. Dkt.").

2 An employer may also join with other employers in the same industry to provide fod poole
self-insurance. Mich. Comp. Laws Ann. § 418.611(2).



with administering the WDCAId.; id. 8 445.2011(11)(O). It is undisputed that an employer
may use one, or more than one, of those methods to provide workers’ compensation insurance.
SeeBankr. Op. at 14243, Transcript of Argument (“Tr.”) at 4-5, 36-37.

Four provisions of Michigan law are necessary background to this controversy. First,
under he WDCA “[t] he state accident fund and each insurer issuing an insurance policy to
cover any employer not permitted to be a-g&dtirer under section 611 shall insure, cover, and
protect in the same insurance policy, all the businesses, employees, ead#eandsactivities of
the employef. Mich. Comp. Laws Ann. § 418.622).

Second,hie WDCArequires thaeach worker's compensation insurance policy contain
the secalled “Michigan Endorsement.Mich. Comp. Laws Ann. 8§ 418.621(4). Thiandaory
languagediscussed in detaiihfra) is deemed to be controlling to the extent it cordheith the
language of the policyld.

Third, to assure that workers are not deprived of coveMighjgan created the Funds
Administration It is responsible for providing additional coverage when a self-insured employe
is insolvent. Mich. Comp. Laws Ann. 88 418.501(1), 418.537.

Fourth,the WDCA requires that employefile a form known as a Form 406th the
Agency. SeeMich. Comp. Laws Ann. § 418.629his form gives the Agency notice of the
insurane each employer has acquired

B. Delphi's Insurance Policies

Delphi is a corporation headquartered in and doingilessiin Michigan Since 1999,
Delphi was authorized and approved by the Agensglieinsure. Each year betwee2000and

2008 (except 2002), Delphi purchased two sets of insurance policies from ACE.



The first, the Retention Policies, cover liabilittast exceed Delphi’'s seihsured limits.
The retention amount—that is, the amount required to be paid by Delphi before the Retention
Policies kick ir—ranges from $2 million (in 200@p $5 million(in 2008) SeeBankr. Dkt. 163-
5, at 2; 163-18, at 2. The second, the Deductible Polaies)atiowide workers’ compensation
policies, which encompass both Delphi and its subsidiafiiee. Dedutible Policies are not
merely excess coverage; rather, they providédollar coverage of any benefits dueden
applicable workers’ compensation laws. As required by lagvDeductible Policies each
containthe required Michigan Endorsement. (The Retention Policies do not contain the
Michigan Endorsement, and were not required to.)

Also as required by law, ACE filed Form 400s for each year that it ensurptdiDén
the Form 400s, Delphi Corporation is listed as the insengoloyer In addition, the Form 400s
each state:

[T]he above referenced employer has been issued a policy of insurance Qy [ACE

This policy covers all the liability imposed upon the employer by the provisions

of the Michigan Workers’ Disability Compensation Act for all employees in any

and all of the employer’s businesses.
See, e.g.Bankr. Dkt. 18, at 10 (2004 Form 400). The Form 40€g state “[a] separate form
400 is required for each legal entity insured under a polilj.”

C. Adversary Proceedingand the Bankruptcy Court’s Decision

On October 8, 2005, Delphi filed for Chapter 11 protection in bankruptcy dOurt.
January 6, 2006, the bankruptcy court authorized Delphi to assume the Retention and Deductible
policies and to enter into post-petition policies and agreements. Delphi’'s abigyedACE

under the insurance policies are accorded administrative expense ptiititil 2008, Delphi

alsocontinued to enter into new policies.



On October 6, 2009, ACE initiated this adversary proceeding. It sawtgtdlaratory
judgmentestablishinghat none othe policies covered Delphi’'s Michigan seisured workers’
compensatiotiability. In the alternative, ACEsked the bankruptcy coua reform thepolicies
to conform to the partieshutualintent, such that they would not cover employees at Delphi’s
seltinsured workplaces in Michigan.

On November 10, 2008he Michigan Defendants moved to dismiss the adversary
proceeding for lack of subject matter jurisdiction, sovereign immunity, alndeféo state a
claim. Theyalso askedhat the Bankruptcy Court abstain to allow the Michigan courts and
administrative bodies to res@\he dispute. The Michigan Defendants’ stake in the controversy
is this: With Delphi in bankruptcy, to the extent ACE is not liable for payment of wgrke
compensation due to Delphi employees, the Funds Administration may be.

In a bench decisioissied on January 12, 2010, the bankruptcy court ruled against the
Michigan Detndants on each of the pre-merits defenses they had inter/@essankr. Dkt.

69. It heldthat(1) it had jurisdiction over thadversary proceedin@) the Michigan
Defendantsverenot entitled to sovereign immunity, and (3) abstention was unwarranted. On an
interlocutory appeal by the Michigan Defendanlistreiee of these rulings were affirme8eeln

re DPH Holdings Corp.437 B.R. 88, 93-94 (S.D.N.Y. 201@ff'd, 448 F. App’'x 134 (2d Cir.
2011),cert. denied133 S. Ct. 51 (2012).

On August 10, 2012, in response teeparatenotion by theMichigan Deendants, e
bankruptcy courlater lifted the litigation stags to a discrete issue relatitoghe effect of the
Fom 400s. Thessue raised washether ACE idiableto cover any workers’ compensation
claims against DelpHsolely because ACE or Pacifited with the[Agency] any secalled

Form 4000r any amendment thereto that identifies any insurance policy tmasraelphi or



any Delphiaffiliate.” Bankr. Dkt. 142at 3 Following that ruling, ACE filed suit in the
Michigan Court of Claims, to resolve that questi@eeBankr. Dkt. 146 Ex. {the “Form400
litigation”).®

The issue presently pending in this Ganses out of the partiestassmationsfor
summary judgmentThe Michigan Detndants have conceded that the Retention Policies do not
cover Delphi’s firstdollar workers’ compensation liability.€., the amount up to which Delphi
is selfinsured under thogmlicies).SeeBankr. Dkt. 174 (“Bankr. Op.”), at 140. As a result, the
only disputed issuesiwhether the Deductible Policies covefed the Michigan Defendants
assertpll of Delphi’'s workers’ compensation liability Michiganor (as ACE conteds) none of
the Michigan liability of Delphitself, but onlydiscretesubsidiaries identified in those policies.
The time period covered by this dispute is October 2000 through September 2009, the period
covered by the policieb

On October 16, 2012, after argument, Judge Drain issued his decision from the bench.
Bankr. Dkt. 174 (“Bankr. Op.”). He held, on the basis of their plain language, that thegolic
excludedall Delphi Corporation workplaces in Michigan from their coverage, and covered only
Delphi subsidiaries in Michigan. He further held that the Michigan Endorsement did nadtconf
with the coverage provided by the policies.

D. Appellate Procedural History

OnDecember 20, 201Michigan appealed. Dkt. 1. On February 15, 2013, Michigan

filed its opening brief. Dkt. 8. On April 15, 2013, ACE filed its brief in opposition. Dkt. 13.

% As more fully explained belovgee infranote 7, the Michigan Court of Claims recently ruled
on that question, in favor of ACESee ACE Am. Ins. Co. v. Elsenheinw. 12-96MM, slip
op. at 9-11 (Mich. Ct. Cl. July 8, 2013).

* It is undisputed that there was no policy in effect between October 2002 and October 2003.
Bankr. Op. at 140.



That same day, DPH also filed a brief. Dkt. 14. On May 10, 2013, Michigan filed its regdly bri
Dkt. 17. On July 9, 2013, the Court heard argument.
l. Appli cableLegal Standards

A. Summary Judgment

On appeal from decision on a summary judgment motion, the Court reviews the
bankruptcy court’s core jurisdictioandthe Court “may affirm, modify, or reverse a bankruptcy
judge’s judgment, order, or decree or remand with instructions for furtherepiings.” Fed.R.
Bankr. P. 8013. The Courtviews a bankruptcy court’s decision on a summary judgment
motionde novo Seeln re Bayou Grp., LLC439 B.R. 284, 296 (S.D.N.Y. 2010). In conducting
such a review, th€ourt “decide[s] the issue[s] as if no decision had previously been rendered.”
H & C Dev. Group, Inc. v. Miner (In re Miner229 B.R. 561, 565 (2d Cir. BAP 1999 his
Court will “review only those facts and legal arguments presented to theupemkCourt.” In
re Bayou Grp.439 B.R. at 29@87 (collecting cases).

The same standards applysttmmary judgmennotions undeFederal Rule of
Bankruptcy Procedure 7056 as to motions under Federal Rule of Civil Procedure p&vdil
on a motion for summary judgment, the movant must “show[] that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter offad.'R. Civ. P.
56(a). The movant bears the burden of demonstrating the absence of a quesatarialffact.
In making this determination, the Court must view all facts “in the light most favorables to th
non-moving party.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986¢e also Holcomb v. lona
Coll., 521 F.3d 130, 132 (2d Cir. 2008)o survive a summary judgment motion, the opposing
party must establish a genuine issue of fact by “citing to particular gartaterials in the

record.” Fed. R. Civ. P. 56(c)(19ee also Wright v. Gooy®54 F.3d 255, 266 (2d Cir. 2009).



“A party may notrely on mere speculation or conjecture as to the true nature of the facts to
overcome a motion for summary judgment,” because “conclusory allegationsials dannot

by themselves create a genuine issue of material fact where none would seleensi.” Hicks

v. Baines 593 F.3d 159, 166 (2d Cir. 2010) (citation omitted). Only disputes over “facts that
might affect the outcome of the suit under the governing law” will preclude a gramtohary
judgment. Anderson v. Liberty Lobby In&77 U.S. 242, 248 (1986).

B. Michigan Contract Interpretation

Under Michigan law, “[the proper interpretation of a contract is a question of law.”
Certified Restoration Dry Cleaning Network, L.L.C. v. Tenke Céil F.3d 535, 543 (6th Cir.
2007) (quotingCoates vBastian Bros., InG.276 Mich. App. 498, 503 (2007)). “Insurance
policies are contracts and, in the absence of an applicable statute, are ‘subgshtoe
contract construction principles that apply to any other species of cahtratan Ins. Co. v.
Hyten 491 Mich. 547, 554 (2012) (quotifpry v. Cont’l Ins. C.473 Mich. 457, 461 (2005)).
“If the language of the contract is unambiguous, we construe and enforce tilaetcas
written.” Quality Prods. & Concepts Co. v. Nagel Precision, ,|d69 Mich. 362, 375 (2003)
(citing Farm Bureau Mut. Ins. Co. of Michigan v. Nikké60 Mich. 558, 570 (1999)).

“An insurance contract is ambiguous when its provisions are capable ofctogfli
interpretations.” Klapp v. United Ins. Grp. Agency, Ind68 Mich. 459, 467 (2003) (quoting
Farm Bureau Mut. Ins460 Mich. at 566) Contracts are to be “construed so as to give effect to
every word or phrase as far as practicabléd” (quotingHunter v. Pearl Assurance Co., Ltd.
292 Mich. 543, 545 (194])

“[U]nless a contract provision violates law or one of the traditional defenskes to t

enforceability of a contract applies, a court must construe and apply unambiguoastcontr



provisions as written.’Rory, 473 Mich. at 461. One traditional defensenforceability is
public policy: “The parties have the right to employ whatever terms thay, @nd the courts
will not rewrite them as long as the terms do not conflict with pertinent statutes or fpoikdic”
State Farm Fire & Cas. Co. v. Liberty Ins. Underwriters, JI3@8 F. App’x 128, 130 (6th Cir.
2010) (quotingst. Paul Fire & Marine Ins. Co. v. Am. Home Assurance(Cat. Paul), 444
Mich. 560, 564 (1994)).
Il. Discussion

The Courtbegins its analysis by looking first to the plain language of the poli@ieth
partiescontend that the policies are unambiguous.

A. Coverage of the Policies

Delphi and ACE entered ineightDeductible Policies relevant hera:2000, 2001, and
in each yeafrom 2003 to 2008. Each began October 1, and was in effiétthe following
October 1. These policies apply nationwide, not just to Delphi’s Michigan operatibas. T
policies arevirtually identical forthe years2003 through 2008. Accordingly, the Cousesthe
Deductible Policy for 2008s the basis fats analysisnotingthose instances in whiche 2000
and 2001 poli@s materially diffefrom the 2008 iterationSpecifically,the Courtrelies onan
excerptfrom the 2008 policas representatiyeeeBankr. Dkt. 163-17 (the “2008 Policy”), on
which the parties relied both in briefing amichrgument.SeeTr. 6, 37.

The 2008DeductiblePolicy is issued to “Delphi Corporatidnyhichis identifiedas the
“Named Insured” in Item 1 of the Information Page of the Policy. 2008 Policy 4ie?n 1also
permits the applicant to expand upon the information supplied in response to Item 1, using

ensuing extension page®ne is “[flor other named insured”; the other is“[f]or other

® Previous iterations of the Deductible Policies had been issued in the name of “Delphi
Automotive Systems Corporation3ee, e.g.Bankr. Dkt. 51-6, at 1.



workplaces.” Bothwere completed The“Schedule of Named Insured” extensicagplists
Delphi Corporation, and eight additional named insurall-subsidiaries of Delphild. at 7.

The “Schedule of Other Workplaces” extension page lists, by statkplace locations across
the country for Delphi and the aforementioned subsidiafttesat 3-16. As to Michigan ke list
of workplaces includes 25 Delphi workplaces in Michigéh.at 16-12. These subsidiaries and
workplaceghus are encompassed within the Named Insured section in Item 1.

The Deductible Policy also contains a ‘fteeal Section,” which defines terms within the
contract. Id. at 5. Section B, etitled “Who is Insured,” states*Y ou are insured if you are an
employer named in item 1 of the information pag8€ction E, titled “Locations,” states: “This
policy covers all of your workplaces listed in items 1 or 4 of the Informatige;Rand it covers
all other workplaces in item 3.A. staf@gich include Michigan] unless you have other
insurance or are selfisured for such workplaces.” Viewed in isolation, these responses to Iltem
1 would appear to encompass all of the listed workplaces of the named insureds.

Crucially here however, the 200Beductible Blicy contairs a “Designated Workplaces
Exclusion Endorsement.This “Exclusion EndorsementStates: “The potly does not cover
work conducted at or from:” and then lists four insurance policy numibgérat 6, 29.One such
policy, “WCU C42850135,” corresponds to a Retention Policy issued to Delphi Corporation in
October 2008.SeeBankr. Dkt. 39-14.The Retetion Policycovers excess workers’
compensation liability in the states of Alabama, Indiana, Michigan, and Qthiat 1. The
Retention Policy states that “acceptance of this policy indicates that yoowar@nd will remain
until the end of the policy period a duly qualified salurer.” Id. at 3. The Exclusion
Endorsement is incorporated into the 2p@8cy writ large via the modification on the first

page, which provides that “This policy includes these endorsements and schedules,étten dir
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the reader to a list of endorsements, which includes the Exclusion Endors&msedt.at 2;
Bankr. Dkt. 41-23, at 52-53Thepolicies from2003 through 2007 contain the same Exclusion
Endorsement.

The issue presented, then, is how to reconcile theHatcttem 1 of the Deductible Policy
lists all of Delphi’s Michigan workplaces whereas the Exclusion Endorsementles the
workplaces covered by Delphi’'s Retention Policy, as to which Delphi is anselfer. he
Court concludes that the Exclusion Endorsement conbretguse it is more specifitinder
Michigan law, “specific language prevails over general language in a continattl Fire Ins.
Co. v. Roofmaster Const., Indlo. 04CV-71142-DT, 2005 WL 1030326, at *6 (E.D. Mich.
Apr. 28, 2005) (ollecting cases)In effect,here, although Delphi's operations broadly would
have been covered by the general terms of Delphi’s nationally applicable 2008 pthli&yOk
had there been no ensuing exclusion, the specific and express exclusion d&Belpinsured
Michigan operations, being specific, carries the day. Significantly, taative construction
would render the Exclusion Endorsement meaningless, in contravention of basic [@iofiple
contract constructionSeeKlapp, 468 Mich.at 467 (“[Clontractsmust be ‘construed so as to
give effect to every word or phrase as far as practicable.” (qubtiimger, 292 Mich.at 545)).
Accordingly, the Court holds, the plain language of the 2003 throughR2€@dctible Policies
expressly excludesorkers’ compensation liability fahe operations covered by the Retention
Policies

Also higHy probative as to this poirthe Deductible Policiefor all yearsead contain
separate sections specific to each covered stse, e.g.Bankr. Dkt. 1-6, at 90 (2001
Deductible Policy)jd. 41-13, at 114 (2005 Deductible Policyitach statespecific section

includes an extension of the Information Page listing “Classificatiofisese “Classificatiosi

11



relateback to Item 4 of the Information Pagehich provides “The premium for this policy will
be determined by our Manual of Rules, Classifications, Rates and Rating PlansblyNech
statespecific sectionists the insured employers that are covered within that state. For example,
in 2005 in Arkansas, only Delphi Corp. was insur8geBankr. Dkt. 41-13, at 54. In contrast,
that same year in California, Delphi Corp. was insured, as were subsididpbas Diesel and
PHI (Packard Hughes Interconnedi). at 60—61. As to Michigan the Michigan extensiopage
for 2000 through 2008 (excluding 2002, when there was no policy atoa} not list Delphi as
an insured. Instead, these polidissonly Delphi’ssubsidiaries Delphi Diesel, ASEC, and
Mechatronics.Id. at 114-15 (2005 policysee &02008 Policy at 22. Indeed, none of the
Michigan InformatiorExtensionPages in any yeanclude Delphi Corporation otheir lists of
“Classifications,”although extension pages foanyother states do.

As tothe 2000 and 200Reductible Blicies,theanalysis is slightly different, but the
bottom line is the samélhere is no Designated Workplaces Exclusion Endorsement for those
years. However, Section 3.A of the Information Page for those pdieites that “Part One of
the policy applies to the Workers’ Compensation Law of the states listed,” aneétbento the
“information page attached.” Many state information pages follow, incluziiegfor Michigan.
SeeBankr. Dkt. 41-2, at 95-9@]. 41-6, at 90-91. e state information page for Michigan
expressly limits coverage to Delphi’'s designated subsidiaBesthis basis, the Court concludes
thatonly thenamedDelphi subsidiaries in Michigan, and not all Delphi Corporation workplaces
in Michigan,were covered.

In sum: The Court concludes, on the basis of the plain language of the Deductible
Policies covang 2000 through 2008 (save 2002), that they do not extend workers compensation

insurance to employees of Delphi Corporation in Michigan. Instead, they exténcosecage

12



in Michigan onlyto the subsidiaries listed in the stafgecific information pages that form part
of each year’'s Deductible Policylhis conclusion is bolstered in the policies for 2003 through
2008, which expressly exclude any coverage of Delphi’s self-insured woekplaMichigan.
That was the shared intention of the parties, Delphi and ACE, who entered into théssolic

B. The Michigan Endorsement

Determination of the subjective intent of the parties, as revealed in the plguradgnof
the Deductible Policiesloes not, however, end the inquifavingfoundthat theDeductible
Policies text supports ACE'slaim that thesegdicies do not coveall Michigan workplace$gut
only designated subsidiaries, the Court now turns to the questidmether that readg of the
policies conflics with the Michigan Endorsement, and thus must be overridden.

As noted, the Michigan Endorsement is required by statuis.identical inall the
Deductible Policies relevant here; it appears as a separate page within eachSed, e.g.
2008 Policy at 24; Bankr. Dkt. 41-13, at 117 (the “Mich. Endorsement”). In relevant part, the
Endorsement provides:

[t} hat this insurance contract or policy shall for all purposes be held and deemed

to cover all the businesses the saidbkyer is engaged in at the time of the

issuance of this contract or policy and all other businesses, if any, the employer

may engage in during the life thereof, and all employees the employer may
employ in any of his businesses during the period coverdaidpolicy

® Although it is not necessary to its decision, the Court notes that extrinsic evidéheensént
of the negotiating parties firmly supports this conclusion: These partids &A@ Delphi) have
both offered unrefuted evidence that they did not intend the Deductible Policies to cover
Delphi’s selfinsured locations in MichiganAs anindicator of the parties’ intent, ACE also
persuasivelexplains that the economics of the polieias., the amount paid in pmiums for
the coverage-is consistent with furnishing workers compensation coverage for a limited
number of subsidiaries in Michigan, but not for also covering Delgkiansured locations.
ACE Br. 10-13, 38-39Consistent with this, DPH has submitiedrief on this appeal
concurring with ACE’s position as to what the parties’ intent was at the time thegceirte®
the policy. Dkt. 14.

13



Mich. Endorsement 8 5(e). The Michigan Endorsement fuptteaides “[t]hat all the
provisions of this contract, if any, which are not in harmony with this paragraph are to be
construed as modified hereby, and all conditions and limitations in the policy, d@mflicting
herewith are hereby made null and voidd’ § 5(h).

It is undisputedhatthis endorsement modifies insurance coverage such that it covers all
employees and business of thestired employet. Id. 88 2, 5. The issie before the Court is
what entity is théinsured employer” for the purposes of the Michigan Endorseniérg.
Michigan Detndants note that at the top of the page of the Endorsement, “Delphi Corporation”
is listed(consistent with Item 1 of the overall Deductible Poliag)the “Named Insured.The
Michigan Detndants further note that, in the course of defining terms, the Endorsecitsg
that“You are the ‘insured employer.’td. 8 2. The Michigan Dehdants arguthat“you”
naturally refergdo the named insured listed both at the top of the Endorsement and in Item 1 of
the Information Page. Thus, they argDe|phi, as the “Named Insurédshould be construed to
be the‘insured employémreferred to throughout the Endorsement.

The Court is unpersuaded. As ACE fairly notes, nowhere in the Endorsement (or the rest
of the policy for that mattéris Delphi referred to as the “insured employer.” Alnel term
“insured employer” is naiantamount tdnamed insured.” Insteadebauséinsured employér
is not a defined term within tidichiganEndorsement or, indeed, the rest of the poltag,
appropriate to review thetality of the Deductible 8licy to derive the name of the insured
employer And, for the reasons reviewed abotlee balance of the policy makes clear that
although Delphi Corporation is the parent company in whose name the natipohoyevas
issued, within Michiganthe DeductibléPolicy appliesonly to discrete subsidiaries of Delphi,

and not to the parent company itself, which is not insured under the policy. For purposes of
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discerning who the “insured employer” isis they, not the parent company, wae@ thensured
employers

Also significant as to this issulie Endorsement provides that “[t]his endorsement
applies only to the insurance provided by the pdtiegause Michigan is shown in item 3.A. of
the Information Page.” (emphasis added). Judge Drain reasonedthaidthat language
means that it applies literally only to the insurance provided by the policy, the anbyd
modifying the first noun after it, which is ‘insurance provided by the policy.” BaDkr at
150. This Court joins in that analysis. Put another Waeyscope of the Endorsement is limited
to the coveragactually providedoy the policy. This clauseeffectively directs the reader tefer
back to the whole of the policy to determine who is covered as the “insured empdoygehére,
the employer consists of discrete subsidiaries, not the excluded parent company

Finally, to read the Michigan Endorsement to caa®the “insured employedhly the
entity listed as the named insuree.( Delphi Corp.) on the overall policy would lead to absurd
results. And under Michigan law, “contracts must be construed consistent with coemmen s
and in a manner that avoids absurd resultséllogg Co. v. Sabhlokd71 F.3d 629, 636 (6th Cir.
2006) (citingParrish v. Paul Revere Life Ins. Cd.03 Mich. App. 95, 97 (1981)Specifically,
reading the Endorsement to apf® Delphi on account of itsaving been listed as the “named
insured” would not only contravenesticlear intent of the partiest would exclude from the
policies the Delphi subsidiaries who are, in faciite clearly insured under the policies.

For thesereasonsthe Court holds that the policy provides workers’ compensation
insurancecoverageonly to those employers named on the Michigan classification page,
those subsidiaries of Delphi which are covered by ACE for workers’ compensahiitylin

Michigan. Accordingly, aly these employer®(g, in 2005, Delphi Diesel, ASEC, and
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Mechatronicsin 2008, just Delphi Diesel) are “insured employers” for the purposes of the
Michigan Endorsement. Pursuant to the Michigan Endorsement, all employees ard#ssi
thesenamedsubsidiaries are requiredlte covered by the policy; however, that obligation does
not extend tdhe employees and businesses of their parent compaiphi.

C. Michigan Public Policy

In a relatedargument, the Michigan Defendants appealdon that he Deductible
Policies if construed to cover only discrete subsidiaries of Delpblate Michiganworkers’
compensation lawsSpecifically, the Michigan Dehdants rely on a provision ine WDCA
which states

The state accident fund and each inswssuing an insurance policy to cover any

employer not permitted to be a seiéurer under section 611 shall insure, cover,

and protect in the same insurance policy, all the businesses, employees,

enterprises, and activities of the employer.
Mich. Comp. Laws Ann. 8 418.6974). On its face, this provision clearly provides tvatrkers
compensation coverage of an emplayerstextend to all of its businesses, and thus prevents an
insurer from cherrypicking for coverage only particular workplaces orarapbwithin an
employer. However, thidichigan Deendants appear to extract from it a broader rule, that an
insurer cannot provide coverage only to certainly subsidiaries of a parent; ifatherinstate
subsdiariary of a parent is covergslo must all.On this premise, the Michigan Defendants
further argue, the contramtentof the partiesnust be disregarded, because Michilgam “bars
anyevidence of intent or mistake, and requires the policy enbarcedas written.” Appellant
Br. 32 (citingNew Amsterdam Cas. Co. v. Mp84.2 Mich. 459 (1945)kee alsdNew
Amsterdam Cas. Ca312 Mich. at 472.

This argument can be quickly put to one side. Section 418.621(2) does not, by its terms,

impose a rule that all subsidiaries within a corporate familst be insured under a workers’
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compensation policiogetherif any one of them is insured. Instead, its all-or-none directive is
fixed at the level of the employeACE’s construction of the Deductible Policies (adopted by
the bankruptcy court below) is consistent with that. It recognizes each covepul ubsidiary
as an employer and extends coverage throughout each covered subsidiary. Theressno bas
the record to treat instead the parent company, Delphi, as the “employer” of thgemspliats
subsidiaries. The Michigan Defendants have not cited legal autbodgr which all entities
within a corporate umbrella must be covered by a workersipensation policy if any of them
are covered. There,ithus, naconflict between the Deductible Policies and Michigan state law,
S0 as to require the Court to override the intent of the negotiating pafteeded in the texbf
the Deductible Policies. Ardourts will not rewrite [the terms of a contract] as long as the
terms do not conflicwith pertinent statutes or public policySt. Pau) 444 Mich. at 514.

D. Sovereign Immunity

Michigan separatelgrgues that the bankruptcy court’s decision should be reversed
because it impermissibly infrieglon the State of Michigan’s sovereign immyniThe
Michigan Detndants raisedsimilar argument earlier in this litigationThe Second Circuit
rejected it, holdinghat Michigan’s sovereigimmunity had not been infringdaly the institution
of this adversary proceeding:

The scope of the Statesvaiver of sovereign immunity includes proceedings

implicating the bankruptcy coust’ traditional in rem authority—a narrow

jurisdiction that does not implicate state sovereignty to nearly the samedegr

other kinds of jurisdiction;~as well as “proceedings necessary to effectuate the

in remjurisdiction of bankruptcy courfs. Since the adversary proceeding here is

anin remproceeding (or, at least, is otherwise necessary to effectuate rima

jurisdiction of the Bankruptcy Court), it does not offend the Michigan

Defendantssovereign immunity.

In re DPH, 448 F. App’xat 137 (quotingCent. Va. Comm. Coll. v. Katz46 U.S. 356, 378

(2006)).
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Seeking to avoid this holdind)e¢ Michigan Deéndantsargue that even if the adversary
proceeding itséldoes not violate Michigan’s sovereign immunity, gfeectof the bankruptcy
court’s decision in ACE’s favor does. Thasgue thatthe effect of the decision [igo compel
the state to act by reading insurance pditiglich. Br. 36, because underdhilecision the state
could not rely on the designation on a Form 400 of who the named insured was. In this vein, the
Michigan Deendantsiote that tk bankruptcy judge, during tleegumenpreceding his desion
from the benchexplained that the state, discern who the insured employess should tead
the Policy.” Bankr. Opat130. In fact, heMichigan Detndants arguéjichigan law requires
employers to fileonly the Form 400 with the Agency, and for the state to learn the identity of the
coveredcorporate subsidiaries, it will now need to read the underlying policies.

As an initial matter, the Court notes that the Michigan Defendants’ argument that the
designation of a “named insured” on a Form 400 is determinative of workers’ cortnpensa
liability is not before this Court. That question is pending before the Michigan state icourt
the parallel proceeding, where to date it has been resolved in the insurerg’ Tehisdawsuit
solely concerns the DedudgbPolicies, and whether theyas-aresult of their text, the Michigan
Endorsement, or application of state law—provide broadly for coverage of all ereploiythe
Delphi parent company, not merely designated subsidiaries.

As to theissueof sovereign immunitythe fact that thisdversaryproceeding is within
thebankruptcy court’sn remjurisdiction does not resolve that issugeeTenn. Student
Assistance Corp. v. Hop841 U.S. 440, 450 (2004)Nor do we hold that every exercise of a

bankruptcy court’sn remjurisdiction will not offend the sovereignty of the State.However,

" See supraote 3. The Michigan Court of Claims held that the filing of a Form 400 under Mich.
Comp. Laws Ann. 8§ 428.625 does not itself create a “statutory contract” requiringutes s
provide coverage beyond that provided in the underlying poAGSE Am. Ins.No. 12-96MM,

slip op. at 9-11.
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the Second Circuit has squarely hedd noted above, that the interpretation ofpthlecies
presented herdoes not infringe on Michigan’s sovereign immunity, becalhisgroceedings
necessary to effectteathe bankruptcy courtia remjurisdiction. In the event that the Michigan
courts ultimately resolve the Form 400 litigation in Michigan’s favor, ince8e as to hold that
the designation of Delphi as the “named insurer” on a Form 400 filed wité&teegives rise to
workers compensation liability on Delphi’'s part, that decision would then supply a different
basis other than the one here for imposing such liability on the insurers. It wouldtappea
render academic the decision here as to wkovsred in fact by thBeductible Policies.
However at this point, with no such ruling in favor of the Michigan Defendants on the Form 400
issue having been made by the Michigan courts, there is no basis to find infringement
sovereign immunity by the Court’s construction of the Deductible Policies here.

E. Abstention

Finally, theMichigan Defendants argue that the bankruptcy court erred by not abstaining.
They ask the Court to vacate the judgment and abstain from resolving AGHRIs.clBhey urge
this result based on both permissive abstentiorBamfibrd abstention.

1. PermissiveAbstention

Under 28 U.S.C. 8§ 1334(c)(ia court may abstain from hearing a particbmkruptcy
proceeding in the interest of comity with State courts or respect for Saate | TheMichigan
Defendants argue that because this adversary procdadisgna question of state law
“contract interpretation within the overlap of the Michigan statutory workerapensation
schemé—the bankruptcy court should have abstain&eeMich. Br. 38.

ACE responds that this argumentswsaived, becauste Michigan courts did not raise

it before the bankruptcy court. That argument is not without force. But even if that wére not
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case, the Court would not vacate the judgment on that ground, because the Court does not find
that the bankruptcy court abused its discreiodeclining to abstainSeeln re Joint E. & S.

Dist. Asbestos Litig.78 F.3d 764, 775 (2d Cir. 1996) (standard of review of decisidommsr

court not to abstain is abuse of discretion). “Courts must be ‘sparitiggir execise of

permissive abstention.CCM Pathfinder Pompano Bay, LLC v. Compass Fin. Parthe@

396 B.R. 602, 607 (S.D.N.Y. 2008) (quotidgnstar Holdings, LLC v. Blackstoi&p. L.P.,

No. 07 Civ. 4634GEL), 2007 WL 4323003, *5 (S.D.N.Y. Dec. 10, 2007)). Thepy abstain

only for a few extraminary and narrow exceptionslh re WorldCom, Inc. Sec. Litig293 B.R.

at 332 (citation omitted).

Abstention is appropriate primarily where there novel statlaw claims thatinvolve
arcane or idiosyncratic provision$ state law that would/arrant abstention based on comity
concerns.”Kirschner v. BennetiNo. 07 Civ. 8165GEL), 2008 WL 1990669 (S.D.N.Y. May 6,
2008)(citation omitted) That standard, however, is not met here. Interpreting the Deductible
Policies presents an unremarkable questiaoofract interpretatigralbeitin a case involving
dense contract documents, as illustrated by the preceding discussion. Thesagjdesiot,
however, turn on “arcane or idiosyncratic provisions of state law.” To be Beremtay or may
not be novebr arcane questions of state lpresented by the issue of the impact of Form 400
on the insurers’ legal obligations, but those questions are not pending before this Court.
Accordingly, abstention is not appropriate, and the bankruptcy court did not abuse iteodiscre

in declining to abstain
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2. Burford Abstention

Abstention undeBurford v. Sun Oil Cais appropriate where intervention bktlower
federal courts is likely to result in “[ahflicts in the interpretation of state law, dangerous to the
success of state policies319 U.S. 315, 334 (1943More specifically,

a federal court sitting in equity must decline to interfere with groceedings or

orders of state administrative agencies: (1) when there are difficudtiopue of

state law bearing on policy problems of substantial public import whose

importance transcends the result in the case then at bar; or (2) where the exercis

of federal review of the question in a case and in similar cases would be
disruptive of state efforts to establish a coherent policy with respect adter rof
substantial public concern.
Liberty Mut. Ins. Co. v. Hurlbu685 F.3d 639, 649-50 (2d Cir. 2009) (quothegv Orleans
Pub. Serv., Inc. v. Council of New Orlead81 U.S. 350, 361 (1989)).

Burford abstention is not appropriate here. This case does not intrude on state regulatory
or policypreserves By all accounts e Deductible Policies bairinterpreted are unique to the
parties hereand the critical issues turn on construction of ACE Policy documents. The Court’s
construction of those materials oudpatvelittle effect outside this proceeding. The only issue
likely to implicate state policies is thgsue of whether an insurer is bound by the identification
of its client on a Form 400. But that dispute, again, is not before this Court.

TheMichigan Defendantfurthercontend that the WDCA requires thatl“questions
arising under thisd . . . be determined by the bureau or a worker’s congtemsmagistrate, as
applicable,” Mich.Comp. Laws Ann. § 418.841(3nd therefore thahe Court should abstain
so as tallow the specialized forum in Michigan to resolve this dispute. lBu@burt is not
interpreting the language of the Michigan Endorsement or of the WDCA. Rather, this Court

task here has principally been to determine, bas¢de language of the DeductiblelRies

themselves, what entity is the “insured emplgyand therto confirm that Michigan state law
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does not override that contractual understanding, which it does not. The interpretation of the
policies freely entered into by Delphi and ACE is unlikely to affect state interests or have ripple
effects beyond this litigation. Accordingly, abstention is not warranted.

CONCLUSION

For the reasons stated above, the decision of the bankruptcy court is affirmed. The Clerk

of Court is directed to close the case.

SO ORDERED.

fudd A QWJ

Paul A. Engelmayer
United States District Judge

Dated: August 1, 2013
New York, New York
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