In Re: VARIOUS GRAND JURY SUBPOENAS Doc. 60

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

In re: 12 Misc. 381

VARIOUS GRAND JURY SUBPOENAS OPINION & ORDER

WILLIAM H. PAULEY lll, District Judge:

The Government moves for additional contempt sanctions against Respondent
SubjectE on grounds that shaolatedthis Court’s previous order compelling her compliance
with a 2010 grand jury subpoena seeking foreign bank account records pursuant to the Bank
Secrecy Acbf 1970. 31 U.S.C. § 5314 seq For the reasons that follow, the Government’s
motion is granted in part and denied in part.

FACTUAL BACKGROUND

.  The Compulsion Order and Contempt Order

This miscellaneous proceedistemsirom Subject Es refusal to comply witta
grand jury subpoena dated October 4, 28d€king‘[a]lny and all records created, obtained, and
or maintained from October 5, 2005, to the present that aBubjdct Es] care, custody, or
control relating” to foreign bank accounts in whilfe maintained a financial interégte “2010
Subpoena”) (Declaratiorof Daniel W.Levy Ex. E) Subject Easserted the act of production
privilege against selihcrimination under the Fifth Amendmeas the basifr her refusal to

comply.
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On February 19, 2013, this Court orderedbj@ct Eand other accountholders to

complywith their respective subpoenas (the “Compulsion Orde88eln re Various Grand

Jury Subpoenas, 924 F. Supp. 2d 549 (S.D.N.Y. 2013).

The Compulsion Order directedilject Eto respond to a narrow set of demands
under the 2010 Subpoena. Consistent with the Baakecy Act’'secordkeeping requirements
Subject Ewas directedo produce onlyrecordgof bank accountgieflecting the name in which
each such account is maintained, the number or other designation of such account, the name and
address of the foreign bank or other person with whom such account is maintained, the type of
such account, and the maximum value of each such account during each calerid@dlyear.
C.F.R. 8 1010.420. Because producing these records would not invoke “independent
communicative aspectshat riskedself-incrimination under the Fifth Amendment, this Court
held that &bject Ecould not resist compliance based on the act of production privilege.

Separately, to assuBeibject Es compliance, this Court entered an oriaheApril
2013 holdingherin civil contempt and sanctioning her $1,000 per day until she complied (the
“Contempt Order”). $eeECF No. 12.)

. Subject Es Production Under the 2010 Subpoena

On March 28, 2014,dbject Emade a single production consisting of two
documents totaling threages (SeeGovernment’s Motion for Additional Contempt Sanctions
(“Mot.”) at 9;Memorandum of Law of Subject E in Opposition to Government’s Motion for
Additional Contempt Sanctions (“Opp.”) at 8.) The two documents reflect commuangat
betweerSubject Eand HSBC Franceepresentatives(Declaration of Jared Lenow (“Lenow
Decl.”) Ex.AA.) Subject E represented that her March 28 production constituted a “complete

production of records required by the subpoena.” (Lenow Decl. Ex. CC.) The Government



never presse8ubject Eto payanymonetarysanctions under the Contempt OrdesedHearing
Transcriptdated Nov. 3, 2016Tr.”) at 5:2021, 14:11.)

1. The Liechtensteiocumentsaand Other Foreign Accounts

In December 2015, more than a year and a half afgje&t Es production, the
Government received documentsnfrehe Principality of Liechtenstein in connection with its
ongoing investigatioithe “Liechtenstein Documents”)The Liechtenstein Documentsvealed
thatSubject E*held foreign bank accounts with millions of dollars in assets through a sham
foreign entity, the [8bject EFoundation], during the time period covered by” the 2010
Subpoena. (Mot. at 10-11.)

More specifically, after reviewingganslations of thé&iechtenstein Documents,
the Government discoverdaat Subjet E was identified as beneficiary of the&subject E
Foundation (the “Foundation®)an allegedlysham foundation organized in Liechtenstéiat
maintained several foreign bank accounts and had, on several occasions, transfesfed tens
thousands ofallars directlyto SibjectE. (Mot. at 13.) The Government also unearthed
documents signed bySject Eindicatingthat she was the “beneficial owner”’tbie Foundation
(Lenow Decl. Ex. DD at 15), possessed all of #gsetiS(Lenow Decl. Ex. DD at 10), arfthd
authorizedchanges tohelisted beneficiariegLenow Decl. Ex. DD at 7)Finally, the
Liechtenstein Documents provided information regarding several of the Foundatioig's fore
accountseachof which held in excess gkveramillion. (Lenow Decl. Ex. DD at 94, 165,

178)

! The Foundationwasorganized as &tiftung,” a legal entity akin to a trust under the laws of Liechtenstein.
Stiftungs have been used regularly by U.S. taxpayers to conceal bank soseustas Financial advisors and/or
legal advisors are appointed aticected to act on behalf of the stifgafor the benefit of the taxpayergMot. at

6.) In essence, by holding bank accounts in its own name, the stiftunogalsanyconnection betweetaxpayers

and their foreign assets.



While many of theLiechtenstein Dcumentsvereresponsive to the 2010
SubpoenaSubject Ehadproduced none of thenBased on the discrepancy betw&eiject Es
bareproduction othree pages and the mass of materials comprising the Liechtenstein
Documents, the Government concluded that she failed to comply with the 2010 Subpoena.
Additionally, the Government contends thabjct Efailed to produce records relating to other
foreignaccounts—records from a supposed joint account at Credit Suisse lijeatt Eishared
with her former husband, and additional records from the previously referenced HS&RE F
account. $eeMot. at 23-24.)

Thereafter, in June 20%&he Government moved for additional contempt
sanctions and sought an order increasing the contempt fine to $5,000 per day. A dhg later
Government also served a new subpoena on Subject E, seeking records maintained from June 3,
2011 to the present relating to accounts held in her name, or in the name of or benefit of the
Foundation or her two children (the “June 2016 Subpoena”). (Declaration of Alain Leibman
(“Leibman Decl.”) Ex. 11.) Bbject Ehas not made any productions in response to the June
2016 Subpoena.

About amonth late, in July 2016, the Government indict8dbject E charging
her with (1) obstructing and impeding the due administration ofrttegnal evenudaws(26

U.S.C. § 7212(a)), and (2) subscribing to a false and fraudulent U.S. individual incontertax re

2 When asked why it took nearly seven months after receiving tichteiestein Documents and almost 20
months afteSubject Es production to seek additional sanctions, the Government responded #etetrtime to
investigate its suspicion th&tibject Ehad not fully complied with th2010Subpoena. According to the
Government, the Liechtenstein Documents served as the primary meamshoi@ie that suspicion. (Tr. at 13:9
14:2 ("1 think what | would say is after receiving the documents ft@eichtenstein in 2015, that's when we saw

all the kind of data points together, and it was only with those dodartiet it was clear across the board that there
had been a flagrant failure to comply. There were some data pointiselgovernment didn’t know back then, but

| don't think it wasclear how willful the failure to comply was . . . it's only when we sdivthese data points
together and received these documents in December of 2015, the DOJ, ticEingnd then early 2016 at my

office . . . when we realized there was just a wholesale failure to complyh&i Court’s order.”).)
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(26 U.S.C. 8 7206(1)). The indictmeagsertsnany of the same allegations that the Government
advances in this contempt proceedirithat criminal actioss how pending before anothedge

in this Distict. As of the date of this Opinion and Ordie parties are embroiled in several
pretrialdisputes. No date has been fixed for jury selection and trial.

DISCUSSION
. Standard

In civil contempt cases, a court has discretion to fashion sanctions which are
necessary tbcoercethe [Respondent] intcompliance withthe court’sorder,and tocompensate

the complainant for losses sustained.” Local 28 of the Sheet Metal Worker&dsiti v.

EEOC 478 U.S. 421, 443 (1986) (citation omitted). In imposing monetary sanctions, courts
should consider (1) the character and magnitude of the harm threatened by continuegtronte
(2) the probable effectiveness of the proposed sanction; and (3) the financial consequence of t

sanction on the contemnogeeUnited States v. United Mine Workers of America, 330 U.S.

258, 304 (1947). The ultimateconsideration is whether the coercive sanction . . . is reasonable
in relation to the facts. That determination is left to the informed discretion of thetdistrrt.”

New York State NOW v. Terr\886 F.2d 1339, 1353 (2d Cir. 1989).

Il.  Analysis
The Government conteadhatSubject Eviolated the Compulsion Order because
she willfully refused to obtain an@toduce anyecordselating to the Foundatiésbank
accounts, the HSBC France account, and theitC3etsse account, among othersibfect E
counters, in essence, that she was required only to produce responsive records indsoposse
She furtler argues that in gw of the pending indictment against her, enforcement of the 2010

Subpoenat this timewould improperly aicche Government in its trial preparation.



A. Care, Custody, or Control

The primary issue underlying the dispute between the parties is whethect3tibj
was required to produce foreign bank account redbiatsire not in heimmediate physical
possession. The Government advances the argument that the ‘dar@seustody, ocontrol”
in the 2010 Subpoena requirasbizct Eto produceecords that she héhe legal and practical
ability to obtairi or are in her physical possession. (Mot. at 1upj&ct Econstrues her
obligation narrowly, arguing théfrJecords which are not ifher] possession cannot be
produced.” (Oppat 8)

“The phrase, ‘possession, custody or control’ has a venerable history in the

federal rules of procedureUnited States v. Steid88 F. Supp. 2d 350, 360 (S.D.N.Y. 2007).

It first appeared in the relentdiscovery provisions of the Federal Rules of Civil Procedure, and
subsequentlyasincorporated intdhe Federal Rules @riminal ProcedureStein 488 F. Supp.

2d at 350-51. “There is no hint in the history of these rules that the meaning ofabe phr
differs depending upon which rule is in question. To the contrary, the phrase in each case
defines in identical language the extent of the obligation of a party subject tpta gubduce
evidence to respond.Stein 488 F. Supp. 2d at 35T herefore although Sibject Emaintains

that the phrase “care, custody, or control” is inadpasithe context of ariminal investigation
involving violations of theBank Secrecy Agt{clommon sense, not to mention settled principles
of construction, suggests a uniform construction. Hence, case law under all té\thatre

rules—[civil and criminal}—is equally instructive® Stein 488 F. Supp. 2d at 351.

3 In addition to the argument that a subpoena recipient’s obligations ditfee icivil and criminal context,
Subject Eadvances the position that producing documents in her “control” is arleg#laobligation that is
“unrooted in the pertinent statute or regulatietihe Bank Secrecy Aet-which merely requires that records be
“kept” and “retained.” (Opp. at £20.) But that argument is unavailing because thedjjury’s subpoena power,
andSubject Es concamitant obligation to comply, are not rooted in B&nk Secrecy Acbr any specific statute

6



“A witness summoned by the grand jury cannot resist the production of

documents on the ground thhe documents are located abroath’re Grand Jury Subpoena

dated Aug. 9, 2000, 218 F. Supp. 2d 544, 555 (S.D.N.Y. 2002) (“Grand Jury Subpoena Aug. 9,

2000") (citing Marc Rich & Co. v. United State307 F.2d 663, 666—67 (2d Cir. 1983)). The

“test for production is control, not location.” Grand Jury Subpoena Aug. 9, 2000, 218 F. Supp.

2d at 555 (internal quotation marks agithtion omitted)seealsoUnited States v. Greenfield

831 F.3d 106, 115 n.5 (2d Cir. 20X6itation omitted) And control isdefined as “the legal
right, authority, or practical ability to obtain the materials sought upon dema"v Credit

Bancorp, Ltd. 194 F.R.D. 469, 471 (S.D.N.Y. 2000 re NTL, Inc. Sec. Litig.244 F.R.D.

179, 195 (S.D.N.Y. 2007) (“control does not require that the party have legal ownership or actual
physical possession of the documents at issue; rather, documents are considered taabe unde
party’s control when that party has the right, authority, or practical atmlitytain the
documents from a non-party to the action.”).

Here,Subject Es production consisted of twdSBC France emailkhat she
claims were albf the “responsive documents in her possession, custody, and control.” (Opp. at
8.) At the same time, however, she claims thatvgasnot required to produce X additional
HSBC France recordiue to the Government’s refusal to pay the bank’s $486essing fee
(2) any Credit Suisse records from a supposed joint account principally in her former husband’s
name that shno longer controlled; and)(&ny records from accounts held by the Foundation
because the Government failed to “demonstrate $hdject § has knowledge of the location of
[the Foundation’s] bank account(s) or has the requisite factual/legabnslaip to any such

accounts).” (Opp. at 15.)Subject Es position is reinforced by her view that although $hay

underlying the conduct at issue in the grand jury investigatmeln re Grand Jury Subpoena dated Aug. 9, 2000
218 F. Supp. 2d 544, 555 (S.D.N.Y. 2002).




possess none of the institution’s records sought . . . the institutions will have refaihealld
provide to the grand jury those same records.” (Opp. at 2.)

This Court addresses each account in turn to determine whethjectSEhad the
legal right or practical ability to obtatherecordssought by the 2010 Subpoena.

1. The “Joint” Credit Suisse Account

The Government contends thatlfect Ewillfully failed to produce records
relating to a Credit Suisse account in her former husband’s name, over which shgriatdris
and power of attorney authorities.” (Mot. at 23 appears theubject Ereceiveda power of
attorney over her former husid’s account in April 1995, which lasted until August 2008 when
her husband revoked itSéeLenowDecl. Ex. Il at CSDOJWAIVER-00001805-1812.The
Governmenbffers evidence of her capacity to “control” an accotlnatt belonged to her husband
during that 13year period—-there are multiple communications betw&ehject Eand Credit
Suisse representatives in whishbject Especificallydirects them to transféundsbetween the
Credit Suisse and other accountSeglLenow Decl. Ex. Il.) Although Subje&'s power of
attorney was revoked, and the accdued since beetlosed,she mustindertake to produce any
recordsfor the period in which she had the authority and ability to obtain thEeeMot. at 23;
Opp. at 12.seegenerallyl enowDecl. Ex. 11)

2. The HSBC France Account

Thesum total ofSubject Es response to the 2010 Subpoeasat related to the
HSBC France account amountedw® emails. Aside fromthose emailsSubject Easked
HSBC France for other responsive records. The bank notifieg& Ethat it would make

additional documentavailablefor a processing feef $430. (Opp. at 11.) UBject Esought to



shift the cost of producing those documents to the Government. (Oppsatalkpleibman
Decl.Exs. 9 and 10.)
Courts have recognized the “w@stablished premise that the subpoenaed party

must bear the expense of complianckn’re Grand Jury Investigation, 459 F. Supp. 1335, 1340

(E.D. Pa. 1978); In re Grand Jury No. 76-3 (MIA) Subpoena Duces Tecum, 555 F.2d 1306,

1308-09 (5th Cir. 1977) (rejecting “any assertion that a potential witness has sooferggt
to be reimbursed for his expenses in testifying. The same must be true fadhetipn of
documents” especially in cases involving records sougldruhe Bank Secrecy Act). While
this Court retains the discretion to shift the burden of bearing such costs to the Gaternm
there must be a “clear showing of unreasonableness or oppressiveness in ordanto wa

modification” of the grand jury subpoena. In re Grand Jury Subpoenas to Midland Asphalt

Corp., 616 F. Supp. 223, 225 (W.D.N.Y. 1985). A $430 bank processing fee hardly qualifies as
unreasonable or oppressite.

Subject Ehas demonstrated “control” over her oramive HSBC France account.
In addtion to her “diligent search” for emails with HSBC France, she “as a formtmes of
HSBC France” submitted a written request for required records created iretrantegderiods
outlined in the 2010 Subpoena. (Opp. at 9-10; Leibman Decl. Ex. 6 (fastegill be made to
HSBC in France for the Required Records for the time period spanned by both the 2010
Subpoena and the 2016 SubpdgpaBecause HSBC account records are in her “care, custody,

or control,” she is obligated to produce them.

4 At oral argumentSubject Es counsel stated that his client would pay the processing fee to facilitate
production of outstanding HSBC France records. (Tr. at 22218.) As of the date of this Opinion and Order, it is
unclear whether that has happened.



3. AccountsHeld by theSubject EFoundation

The Government has offered evidence demonstrating that the Foundation
maintained several bank accounts holding assets to whlgkd Ewas ‘personally . . .
entitled” as“beneficial owner of the [Foundation].” (Mot. at 11; Lenow Decl. Ex. DD at 15.)
There are alsdocuments establishinigat Subject E continued to “functionally control and
benefit from accounts held by” the Foundation. (Mot. at 13.)

SubjectE counters that she was not required to produce records of accounts held

by the Foundation because she lacks the riégussociational relationship under B&nk
Secrecy Acto any of the Foundation’s accounts, and that in any event, any “factual ahd leg
issues concerning the association” should be left to the trial jury in thengearohinal action
(SeeOpp. at 12—-13 But that contention is belied by the various documents revealing that
Subject Edirectedthe creation of the Foundation to managezaale inheritance from her
father and subsequently received distributions from certain of the accountstbrke
Foundation. (Lenow Decl. Ex. DD at 15, 69-73, 75.) For one aidbeuntsppened at Credit
SuisseSubject Edirected the Foundation to modify the listed beneficial owners of deposits from
herself to her children. (Lenow Decl. Ex. DD at 7.)

Moreover, Subject E’s 201@x returngeflecting distributions received from the
Foundation provide some indicaticat the very leasthat she knew theonies were coming
from some foreign bank account held by the FoundatiSeel(enow Decl. Ex. FF.) Indeed,
even if the beneficiary of such account is “a person of great wealth surelyaheyovknow

where that wealth is locatedJnited States v. Doe (In re Grand Jury Subpoena Dated Feb. 2,

2012), 741 F.3d 339, 349 (2d Cir. 2013) (internal quotation marks and alternations omitted).
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And “common sense dictates that beneficiaries keep these records in part because tthey need
information to access dlir foreign bank accounts.Doe 741 F.3d at 349.

Subject Es 2010 tax return and tHeechtenstein Documents sufficiently
establish the associational relationship betw&érect Eand the accounts held by the
Foundation for purposes of resolving the underlying motion. More importantlyutiigyscore
the significance of the Bank Secrecy Adistiavoidance rule, which was designecetsure
thattaxpayers would not engage in the typeafduct that this Court characterized as
“sophistry”—claiming that they tannot be held accountable becaukey| engineeredthar]

offshore account to be secret.” In re Various Grand Jury Subpoenas, 924 F. Supp. 2d at 554.

Subject Eargues that the aréivoidance rule, which was codifiafterthe 2010
Subpoena was servethmpare31 C.F.R. § 103.24ith 31 C.F.R. § 1010.350(e)(3),
fundamentally altered the definition of “financial interest,” and therefagesuthis Court to
apply the €x post factgrohibition[,] which forbids imposing punishment for an act which was
not punishable at the time it was committed.” (Opp. at 27.) But the amendment to the Bank
Secrecy Actclarifying the term “financial interest-a term that had never been defined by the

predecessor statutedid not introduce anything newseeUnited States v. McBride, 908 F.

Supp. 2d 1186, 1202, 1203 (D. Utah 2012) (analyzing then Section 10Bi24e+rmer version
of Section 1010.350-andholding that defendant had reportable “financiatiest” in foreign
accounts that belonged to a “deliberately disguised ownership structur&dcbgadefendant’s
financial advisor from which defendant “had the expectation of enjoying theitoefiie assets
in the accounts.”). ThBank Secrecy Act'sriginal purpose was to aid the relevant authorities

in carrying out criminal, tax, or regulatory investigations into foreigroants that were shielded
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from taxation. SeeCurrency and Foreign Transactions Reporting Act, Pub. L. No. 91-508, tits.
I-11, 8 202 (1970). The anti-avoidance rule simply furthers that purpose.
Importantly, Sibject Es ex post fact@rgument is unpersuasive because “[i]t is

beyond dispute that thex post factalause applies only to criminal case&Jhited States v.

D.K.G. Appaloosas, In¢.829 F.2d 532, 540 (5th Cir. 1988gealsoPlaza Health Labs., Inc. v.

Perales702 F. Supp. 86, 89-90 (S.D.N.Y. 1989). And as this Court has previously held, the
Bank Secrecy Act’s recotkieeping and reporting requirements “are ‘esaiptregulatory’ in

nature.” In re Various Grand Jury Subpoenas, 924 F. Supp. 2d at 554. They merely impose

reporting and record-keeping requirements. Any prosecution related to soviaithe Bank
Secrecy Act'sequirements must be predicated @atadute criminalizing misconduct resulting

from the willful failure to report or keep foreign bank account records, such agisine For
example Subject Efaces violations of 26 U.S.C. 88 7212(a) and 7206(1), both criminal statutes,
in the pending criminal action.

Here,Subject Eshould have producdbte “required records” dhe Foundation’s
foreignbank accounts because she had the legal authority and practical ability to obtain them.
The Foundation’s byawsdictate that durin@ubject Es lifetime, “all claims to the assets of the
Foundation and on earnings derived therefrom shall be exclusively hers to the ext&mn that

entitled wholly or partially to dispose of entitlement by means of informal writruictions’

(Lenow Decl. Ex. DD at 11 (empsia added) Further, the Certificate of Continuation,
memorializing theFoundation’s redomiciliation fromLiechtenstein to Panama, provides that
“[plersons to whom beneficial entittements were granted pursuant to thevby-. . arentitled

to receie informationfrom the Foundation Council concerning the Foundation’s affairs” insofar

as it is “necessary for the correct exercise of their beneficiary rightstio(t.®ecl. Ex. DD at
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46 (emphasis added) That the Foundation “keeps the records amb[&ct Es] behalf does not
mean [she] lacks access to them or that they are records offshore banking rsustmuick not

customarily keep.”In re Grand Jury Investigation M.H., 648 F.3d 1067, 1076 (9th Cir. 2011).

It is clear thaSubject Ehas control over the Foundation. In 206l7e caused the
Foundation to change the named beneficiarieendw Decl. Ex. DD at.J In 2009 and 2010,
sheordered large cash withdrawald.enow Decl. Ex. DD at 6973, 75) And when the
Foundation was re-domiciled in Panama, she assumed the role of séglwow Decl. Ex. DD
at 8) Because she is functionally the beneficiary of a bank account maintained by the
Foundation, she “necessarily has access to [] essential information as trsernzené; the
maximum amount held in the account each year, and the account number”—in other words,
“required recordssought bythe2010 SubpoenaDoe 741 F.3cat 349. Althoughher
designation does “not explicitly state that [she] had the authority to receuad&tion account
documents, the ability to receive such documents is an essential part of beitayiasiruct the
entity.” Greenfield 831 F.3d 106, 119 (2d Cir. 2016).

4. Other Accounts

While the underlying motion principally identifies three accouhtdso alludes
to other accounts from whichuBject Emay be required to obtain records pursuathée®010
Subpoena. See Mot. at 23 (referring to an account that it “understands to be different” from the
other accounts maintained at HSBC France), 24 (“documents written in French front anothe
foreign bank”);seealsoLenow Decl. Exs. JKK-T).) The Government knows only as much as
the Liechtenstin Documents disclosandit is incumbent uponi®ject Eto make a good faith
effort, consistent with this Opinion and Order, to produce any “required records” thattfetl wi

the ambit of th010 SubpoenaSeeln re Grand Jury Subpoena Dated Feb. 2, 2012, 908 F.
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Supp. 2d 348, 351 (E.D.N.Y. 2012) (“Grand Jury Subpoena Feb. 2, 2012") (“Although the

government attached to its motion to compel a selection of documents from one fondign ba
accoun . . . those documents are hardly (on their facextensive with the scope of the
Subpoena.”).That effortwould include, as the Government suggests in its Reply, dirdg8tdg
Singenberger-the financial advisowho formed the Foundation and servedta directorto

“provide her with the requested records for” the Foundation. (Government’s Reply in Support of
Motion for Additional Contempt Sanctions and Motion for Order to Compel Compliance
(“Reply”) at 15) It may bethat those accounts principaltentified by the Government in its
motionare the only ones th&ubject Emustproduce. Butit is self-evident that the government
would have no way of ensuring that all such records ftrforeign bank accounts . . . have

been uncovered.Grand Jury Subpoena Feb. 2, 2012, 908 F. Supp. 2d at 351. ubjbetSE

knows with certainty.Because this Coufinds thatSubject Es 2014 productioffiell far short of
her obligation to produce records in her “care, custody, or contuabje&t Eviolated the
Compulsion Order. Accordingly, this Court direbtsto locate and produce dtreign bank
account recordsesponsive to the 2010 Subpo¢hat she has the legal authority or practical
ability to obtain.

Finally, Subject Epoints out the irony of the current situation in that the
Government seeks records which it has already obtained from foreign banks. (Opp. at 2, 10.)
But “the fact that the government has somgSabject Es] foreign bank records clearly does not

preclude it from seeking all such relevant foreign bank recor@sahd Jury Subpoena Feb. 2,

2012, 908 F. Supp. 2d at 3xkealsoUnited States v. Dionisjet10 U.S. 1, 13 (1973) (“The

grand jury may well find it desirable to call numerous witnesses in the coursenekatigation.
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It does not follow that each witness may resist a subpoena on the ground that too tmessewi
have been called.”).

B. Interference with Trial Rights

Subject Eseparately argues themforcement of the grand jury subpoena,
concurrent with a pending indictment against her, would “catastrophically harmghts at
trial in the criminal action (Opp. at 29.)Sheclaims that the issues in thaentempt proceeding
are more appropriate for resolution in the pending criminal acti®eedpp. at 29.) 8bject Es
argument, in view of the grand jury’s continuing investigation and her non-compliancehmmder
2010 Subpoena, is unavailing.

As a general mattea grand jury’svide-ranginginvestigative power “does not
end when it indicts a defendant. Instead, a palttment action is permitted to identify or
investigate other individuals involved in criminal schemes or to prepare supersehiotgents

against persons already chargetited States v. Mereqild®76 F. Supp. 2d 445, 448-49

(S.D.N.Y. 2012).But “it is improper to utilize a grand jury for the sole or dominating purpose of

preparing an already pending indictment for tridllhited States v. Bin Laden, 116 F. Supp. 2d

489, 491-92 (S.D.N.Y. 2000).uBject Ebears the burden of rebutting the “presumption of
regularity [that] attaches to grand jury proceedings” and must demonbkattée

Government’s use of the grand jury was improperly motivat&ih’Laden 116 F. Supp. 2d at
492. Put another way, “absent some indicative sequence of events demonstrating antyregul
a court has to take at face value the Government’s word that the dominant purposeasfcthe gr

jury proceedings is proper.United States v. Raphaél86 F. Supp. 355, 358 (S.D.N.Y. 1992).

Here,Subject Ehas failed to offer any sequence of events demonstrating

irregularity to rebut the presumption that continued usegoénd jury subpoena, even aftam
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indictment is improper. Although more than six years elapsed since service of the 2010
Subpoena, the Government’s conduct has not been irregular. A significant portion of that
intervalwasdevoted tditigating the question of whetherubject Ewas exempby reason of the

act of production privilege from responding to the 2010 Subpoena. Following issuance of the
Compulsion Order and the Contempt Order, Subject E located and produced two responsive
documents. And the Government had to wait for production of the Liechtenstein Documents to
piece together its curremtew thatshe had not fully complied with her obligationdr. at

10:19-21 ("What I'd say is just that there is some delay. | believe it was sepesna before
Li[e]chtensein turned over documents to us.”), 13:21-14:1 (“it's only when we saw all these
data points together and received these documents in December of 2015 . . . and then early 2016
at my office . . . when we realized there was just a wholesale failure to comply . .

While theGovernmentiled an indictmenapproximatelyone month after moving
for additional sanctions in thigoceedingthat does not mean the grand jury must conalksde
investigation if there are other objectivespursue. Nor does that excuseéfect Efrom her
obligation to fully comply withthe 2010 Subpoa especially where there is a judicial finding
that she violated the Compulsion Order.

The Government maintains that it is continuing the grand jury investigation on
several grounds, including (1) investigating Subject E for potential violations offetleeal
statutes that have not been charged in the pending criminal action; (2) investdaer
individuals who have not yet been indicted; and (3) investigatigest Es potential violations
of the federal laws charged in the Indictment but for uncharged periods (i.e., from 2048 throu
the present). Replyat 3.) SubjectE’s argument that thiuits of the2010 Subpoenwill be

used fortrial preparations further undermined by the fact thaivias issuedix yearsbefore her
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indictment (Reply at 3.) Any evidence acquired at any point during the enforcement of the
2010 Subpoena—in 201@hen it was first issuedn 2014 when Gbject Ecompleted her
production, orny point thereafterwould have been usea the same mannéry the
Government then as it would today.

Finally, the threat that any incriminating evidence obtalmethe grand jury
pending thendictment will be used againStibject E in violation of her Fifth and Sixth
Amendment rights (Opp. at 3i5) mitigated bythis Court’s holding in the Compulsion Order.
This Court narrowed the universe of documents to “required records” Wiyi¢heir very
nature, bear no independent communicative element and therefore do not prasgnofrself

incrimination under the Fifth Amendmehtin re Two Grand Jury Subpoenae Duces Tecum

Dated Aug. 21, 1985, 793 F.2d 69, 73 (2d Cir. 1986) (“The rationale behind the [“required

records”] exception . . [in part is that] the recortiolder ‘admits’ little in the way of control or
authentication by producing them.”).
C. Sanctions

Becausesubject Ehas not produceall records within her “care, custody, or
control”—defined as the legal authority or practical ability to obtain suchdseeshe is in
violation of the Compulsio@rder. Neverthelessthis Court declines to issue additional
contempt sanctions because a valid sanctions order—the Contempt @rdkeady inplace.
Nearly four years agdahis Court entered the Contempt Order holdingj&ct Ein civil
contempt and sanctioning her $1,000 per day until she compiegECF No. 12

Subject Enever paid any fine as a consequence of her noncompliance in 2013.

Whenthis Court pressed the Government on the reason why, more than three and a half years

5 It is unclear what Sixth Amendment issues are implicated by thaaedtuse of the grand jury during the
indictment period.
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later,it did not enforce the sanctions provisida,response was underwhelming. Nevertheless,
when this Court asked the Government whether the sanctions provision could be imposed
prospectively, the Governmeagreedthat [it] would be a reasonable approdcfir. at 7:1-9.)

In analyzing the three prong$the test to determine whether civil sanctions are
appropriate, this Court finds that tblearacter and magnitude of the harm threateneflLbject
E’s continued contempt of the Compulsion Order is significaobjestE has withheld a
number of required records from the Government, impeding the relevant authorities from
conducting their investigation and undermining one of the purposke gdverning regulatory
regimehere which isto “ameliorate the difficulties and challenges associated with obtaining

[foreign bank] records by means of a foreign treatgrand Jury Subpoena Feb. 2, 2012, 908 F.

Supp.at357. The Government has represented that it is “vigorously” investigating “suddstant
additional violations’for “different years, different people, and different charges.” (18:4t
15-16.) The recordssubject Ehas yet to produce—or could obtain and producey-
substantially assishe Government in achieving those investigatory objectives.

Keeping in place theriginal Contempt Order will likely be effectite assure
Subject Es compliance.Subject Ehas not paid a penny in sanctions despite her noncompliance
since2013, but the specter of losing $1,000 a day presents a strong likelihood that she will
comply.

Finally, a $1,000 per day, while costly by any measwik not wreakruinous
financial consequences onltgect E And relative to the Government'’s request of $5,000 per
day in the underlying motion, $XJ0 per day will “coerc§Subject B to conform [her] conduct

to the court’s order,” and avoid the risk that it is construed as punitive. CBS Broadbasting
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FilmOn.com, Inc.814 F.3d 91, 101 (2d Cir. 2016). The amount is reasonable in relation to the
facts underlyingsubject Es contumacious conducSeeTerry, 886 F.2d at 1353.

D. June 2016 Subpoena

For the first time in itseply brief,the Government seeks an order compelling
Subject Es compliance with the June 2016 Subpoeanddrgely the same reasons it offered in
connection the underlying motion. (Reply at 15he law in the Second Circuit is clear that
arguments or requests for relief raised for the first time in replysbmedd not be considered.

SeeABN Amro Verzekeringen BV v. Geologistics Americas, /i85 F.3d 85, 100 n.16 (2d

Cir. 2007) ([W]edecline to consider an argument raised for the first time in a reply lrief.”
“Generally, a court does not consider issues raised in a reply brief fosthiene because if a
party raises a neargument in a reply brief the opposing party may noeltavadequate

opportunity to respond to it.”_Sacchi v. Verizon Online LLC, 2015 WL 1729796, at *1 n.1

(S.D.N.Y. Apr. 14, 2015) (citations omitted). But the “Second Circuit has made it abundantly
clear that a district court hasscretionto consider a Batedly-raised argument, and that a
judge’s decision to countenance such argument will be reviewed for abuse ofatiscret

American Hotel Intern. Group, Inc v. OneBeacon Ins. Co, 611 F. Supp. 2d 373, 375 (S.D.N.Y.

2009) (citations omitted) (emphasis original).

Here,no new argumentareraisedin the Government’s replyThe Government
seeks relief with respect to the June 2016 Subpoeraamtly thesame basis ats request
relating to the2010Subpoena. (Reply at 15 (“for the same reasons discussed in the
Government’s sanctions motion and this brief, the Government respectfully rehaé st
Court order [8bject B to comply with [the June 2016 Subpoena]”).) Therefore, there is no risk

of prejudice againstubject Ebecause shieas alreadyesponded to all of the Government’s
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arguments. And, in any evenyi§ect Especifically invoked the June 2016 Subponiaer
opposition brief, acknowledging that the 2016 June Subpoena simply “added to the demand in
[the Subpoena] . . . a new demand for accounts in the names of [her] two chadiceniilizing

the specific language of the June 2016 Subpoena to advemsame argument that thiera®,

“care, custody, or control,” did not support the Government’s expansive interpretation. {(Opp. a
13-14.)

The June 2016 Subpoena contains substantively the same requests as the 2010
Subpoena, with the exception of requests seeking records from accouritg, leeltbr the
benefit of, her childrenTherefore Subject Eis directed to comply with the June 2016 Subpoena
with respect to anforeign bank accounts held by, or for the benefit of, her or the Foundation.
Moreover, Subject & directed to produce arigreign bankaccounts held by the Foundation for
the benefit of her children.

However, this Court declines to compel production of any records relating to
accounts specifically held in the name(spoabject E’s children. ({ject Es childrenwere not
subpoenaed and have no obligation to produce anything. If the Government is inclined to seek
recordsof their accounts, it must do so in a subpoena specifically directed to theeed, as
Subject Enotes in her opposition brief, her recently emancipated children “were obliged to
engage counsel in order to address demands by the Government.” (Opp. at 13.)

CONCLUSION

For the foregoing reasons, the Government’s motion for additional sanctions is
granted in part and denied in part. This Court finds tbhje8t Eviolated the Compulsion
Order ancholds her in civil contempt of court. The Contempt Order shall remain in effect, and

sanctions of $1,000 per day imposed thereuskall begin to accruigeginning on February 14,
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2017, payable to the Registry of the Court untibjéct Eproduces documents responsive to the
2010 Subpoena and 2016 Subpoena in accord with this Opinion and Order.

The Clerk of Court is directed to terminate the motion pending at ECF No. 42.

Dated: January 24017 SO ORDERED:

New York, New York
\7 A S Sy R m&l .

WILLIAM H. PAULEY Il
U.S.DJ.
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